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Taino (Arawak) Indians 

The Taino, also known as the Arawaks, migrated from 
the Caribbean coast of South America, moving north¬ 
ward along the island chain of the lesser Antilles to the 
greater Antilles, around 1200 CE. They were agricultur¬ 
alists whose basic food crops—corn, manioc, and 
beans—were supplemented by hunting and hshing. By 
the time the Europeans hrst encountered the Taino in 
1492, they dominated the islands of Hispaniola, Puerto 
Rico, most of Cuba, and the Bahamas, but they were 
coming under pressure from the more warlike Caribs 
of South America as they too moved northward 
through the lesser Antilles. 

The hrst expedition of Christopher Columbus 
brought an initial wave of Old World peoples to the Ca¬ 
ribbean. Columbus was impressed by the beauty, 
peaceful nature, and agricultural techniques of the 
Taino, and often wrote about the richness and produc¬ 
tivity of the land. Chieftains, assisted by elders, ruled 
the land, and groups were linked loosely by confedera¬ 
tions. Columbus frequently boasted of large popula¬ 
tions that seemed well off and, surprisingly for the Eu¬ 
ropeans, to have no money. The Taino were more than 
willing to exchange their small gold objects or cotton 
for broken mirrors, knives, or copper bells. 

Modern scholars do not know for certain the total 
population of the Taino when the Europeans arrived, 
and there is heated debate about these numbers. None¬ 
theless, it can be said that the population was substan¬ 
tial, with villages containing up to hve thousand peo¬ 
ple, and that almost immediately such numbers began 
to decline. Within half a century after 1492 the Aborigi¬ 


nal population of many of the islands was approaching 
extinction. According to Miguel de Pasamonte, the 
Taino of Hispaniola numbered 60,000 in 1508. Accord¬ 
ing to Diego Columbus, there were 33,523 in 1510; 
four years later the population was reported to be 
26,334. The total fell to about 18,000 in 1518 and 
1519, and only 2,000 Tainos remained on the island in 
1542. 

What were the causes of this demographic col¬ 
lapse? Those making a case for genocide cite the vivid 
descriptions of Dominican friar Bartolome de las Casas 
who arrived in the islands in 1502, a decade after Co¬ 
lumbus’s hrst voyage. In his Brevissima Relacion and 
other writings, he characterizes the Spanish settlers, 
gold seekers, and warlike conquerors as villains. He, 
too, had shared in the exploitation of the Taino until 
his conversion, thanks to a compelling sermon by friar 
Antonio de Montesinos on Whitsunday of 1512. It in¬ 
fluenced him to give up his Indians and dedicate his life 
to their protection. As an eyewitness, he reported the 
Spanish to be rapacious, burning captives to secure the 
source of treasure, and forcing them to travel long dis¬ 
tances to work in mines or on settler’s estates. They 
raped the native women and took pleasure in maiming 
and brutalizing Amerindians with war dogs and instru¬ 
ments of torture. His compelling descriptions were 
supported by the writings of others, such as the Italian 
traveler Girolamo Benzoni. These accounts, reinforced 
by the gory illustrations of Theodore de Bry later in the 
century, led to the Black Legend, which depicted the 
Spanish as the scourge of whomever they encountered. 
But the account of Las Casas was intentionally and suc¬ 
cessfully exaggerated in order to secure legal protec- 
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tions for Native-American peoples from the Spanish 
Crown. 

In fact, several factors coincided and led to the de¬ 
struction of Taino society. It is impossible to deny the 
role of the shock of violent conquest. Columbus’s hrst 
expedition of three small ships engaged in reconnais¬ 
sance and trade; within months a large-scale expedition 
of 17 vessels and 1,500 men—and a handful of 
women—followed. Some of the men had fought in the 
wars in Italy and the recent conquest of the kingdom 
of Granada. They brought warhorses, war dogs, and 
ample military equipment. The group had been influ¬ 
enced by Columbus’s pronouncements on the wealth 
of the islands, the ease of communication with the Na¬ 
tives, the seemingly friendly nature of the Taino 
women, and the backward technology of the military. 

The Spaniards arrived expecting to hnd wealth, 
and they were ready to take it by force if necessary, es¬ 
pecially as the Spaniards discovered that no one re¬ 
mained of a handful of men left behind by Columbus; 
all had fallen to the Taino. If one accepts the statistic 
that the Taino population of Hispaniola at the time of 
the Europeans’ arrival was approximately a half¬ 
million, then the ratio of Spanish males to Taino males 
was 1:167. The superior military technology of the Eu¬ 
ropeans more than made up for the difference in num¬ 
bers. Further, the Spanish utilized brutality in the early 
stages of conquest to subdue the enemy as quickly as 
possible. Some of Las Casas’s descriptions of brutality 
during the early months of the encounter were likely 
accurate. Shock led to submission. But mortality for the 
Europeans was also very high; more than half did not 
survive their hrst year on Hispaniola. 

Taino were soon distributed to the settlers in the 
form of an encomienda, an Iberian institution that had 
been used during the reconquest of the peninsula. Sim¬ 
ply put, the settler was given a grant of natives, mostly 
adult married males, who provided tribute (a head 
tax) to the encomendero, who was then responsible for 
their conversion and civilization. The Spanish Crown 
frowned on the direct enslavement of the Indians; 
Queen Isabella had freed Indians enslaved by Colum¬ 
bus to help defray the costs of his second expedition, 
arguing that the Indians were her free subjects. The 
Laws of Burgos (1518) restated the policy against Indi¬ 
an slavery, although exceptions were made for Indians 
who rebelled, killed missionaries or rejected their ef¬ 
forts, or were cannibals. Although technically not slav¬ 
ery, the early encomienda in the Caribbean permitted 
the Spaniard to use Indian labor, either in mining or the 
creation of plantations for exports to Europe, especially 
sugar. The institution led to the abuse and death of trib¬ 
utary workers. Migration, either forced or voluntary. 


also contributed to the high rate of mortality, as normal 
subsistence patterns were disrupted. 

The impact of culture shock as a technologically 
more advanced society comes into contact with a less 
developed one is hard to measure, but evidence exists 
that this phenomenon did play a role in the collapse of 
Taino social groups. Las Casas mentions infanticide, 
which he claimed mothers committed in order to free 
their infants from the exploitation of the Spanish. 
Crops were torn up and burned, with starvation as the 
consequence, but the destruction of crops may have 
been intentional, carried out by the local population on 
purpose to deprive the Spaniards of food. Villages be¬ 
came deserted as their residents fled to the countryside. 
Men and women, too worn out by forced labor, failed 
to procreate. 

Until recently it was believed that the disappear¬ 
ance of the Taino did not involve Old World disease, 
so important to the collapse of the Amerindian popula¬ 
tion elsewhere. But there is new evidence that disease 
did play a role in the Taino disaster. A wave of disease 
broke out simultaneously with the arrival of the second 
Spanish expedition in late 1494. Several observers have 
suggested the loss of a third to a half of the population 
within that short period of time. There has been much 
debate among scholars on which disease triggered the 
huge loss of life; likely candidates have been typhus, 
which was present with the fall of Granada and the Ital¬ 
ian campaigns, or swine flu, similar to the epidemic 
that occurred at the end of World War 1. More recently 
smallpox has been suggested. Certainly, the smallpox 
pandemic of 1518 killed most of the remaining Taino 
on the islands before it spread to the mainland. 

Slaving expeditions during the early years of the 
colony were undertaken to resupply the island’s labor 
force as the Taino population declined. The brunt of 
slaving fell early on nearby islands, especially the Baha¬ 
mas. Mortality for enslaved Indians seems exceptional¬ 
ly high. Slaves purchased in the Old World, largely of 
African origin and transported to the Carribean, ulti¬ 
mately solved the labor problem for European settlers 
in the lands of the Taino. The legality of slavery was not 
questioned because it had been practiced in the Medi¬ 
terranean region for centuries. The long-term demo¬ 
graphic consequence for the Caribbean islands was a 
population of largely European or African origin, or a 
mixture thereof, with little remnants of the original Ab¬ 
original population, although the signihcant cultural 
legacies of the Taino persist. 

SEE ALSO Indigenous Peoples; Native Americans 
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Talaat 

[SEPTEMBER 1874-MARCH 15, 1921] 

Turkish political leader 

As its principal author, Turkish leader Mehmet Talaat 
played a decisive role in the decision-making, organiza¬ 
tion, and implementation of the World War I Armenian 
genocide. His authority and power to act derived from 
a dual-track position: He was minister of the interior 
and, perhaps more importantly, he was the supreme 
boss of the ruling Committee of Union and Progress 
Party (CUP). In July 1908 the leaders of this revolu¬ 
tionary Young Turk movement successfully overthrew 
the despotic reign of Sultan Abdulhamit (1876-1908) 
in the name of a new constitutional regime. The 
spokespersons of this movement claimed to be guided 
by the ideals of the French Revolution—namely, free¬ 
dom, equality, and brotherhood. Except for a brief six- 
month period in 1912, CUP remained in near-total 
control of a succession of Ottoman Turkish govern¬ 
ments in the years between 1908 and 1918. 

Such control was made possible, however, through 
Talaat’s exceptional skills in political organization and 
party formation. Due to his innate qualities of leader¬ 
ship, CUP quickly gained inordinate strength not only 
in Istanbul, then the Ottoman capital, but, more impor¬ 
tantly, in the empire’s Asiatic provinces, where the bulk 
of the empire’s Armenian population lived as an indige¬ 
nous population. Parallel to this growing strength, CUP 
increasingly became dictatorial and monolithic in pur¬ 
suit of a xenophobic nationalism. This ideological push 
aimed at rescuing and preserving the tottering empire 
by way of discarding a languishing ideology of a multi¬ 
ethnic and hence inclusive Ottomanism and replacing 
it by an exclusive Turkism. The targeting and forcible 
elimination of the Armenians had thus become a by¬ 
product of this new militant ideology. 

To accomplish this task, Talaat decided to rely on 
cup’s clandestine and highly secretive mechanisms 


that he himself had created and fostered. As Talaat’s 
principal biographer, Tevfik Cavdar noted, CUP had a 
two-tiered structure “just like an iceberg” (Cavdar, 
1984, p. 190). Talaat used the submerged invisible 
parts for “illegal” acts in order to carry out CUP’s covert 
and lethal objectives, which included mass murder. 
World War I afforded an invaluable opportunity in this 
respect. Accordingly, as revealed by Talaat himself. Par¬ 
liament was temporarily suspended, martial law was 
declared, and certain constitutional rights were de¬ 
ferred. As a prelude to the impending genocide, the tar¬ 
geted Armenians were thereby stripped of their most 
basic human rights. 

Alerted to the situation, on May 24, 1915, when 
the Armenian genocide was being initiated, the Allies 
publicly and formally pledged to hold “personally re¬ 
sponsible” all the Turkish officials who were implicated 
in these “new crimes against humanity” (Dadrian, 
1989, p. 962). Similar references to crimes of Turkey 
against humanity in the postwar period were made in 
the Ottoman Parliament and in some of the verdicts is¬ 
sued by the Turkish Military Tribunal. Prosecuting the 
authors of the Armenian genocide, that tribunal con¬ 
demned Talaat, along with some other top CUP lead¬ 
ers, including Ismail Enver (Turkish Minister of War 
in the Ottoman Empire during World War I), to death 
in absentia. 

Talaat’s paramount role in the organization of the 
Armenian genocide was conhrmed during the trial of 
a young Armenian who had assassinated him in Berlin, 
where Talaat had taken refuge under the fictitious 
name Sai. A German jury acquitted the assassin on 
grounds of temporary insanity brought on by a vision 
of his murdered mother. Given Germany’s wartime 
military and political alliance with Turkey, this verdict 
was as surprising as it was educational. The general 
public learned with horror the gruesome details of a 
centrally organized mass murder orchestrated by Talaat 
himself, whose image was transformed from victim to 
arch villain. 

SEE ALSO Armenians in Ottoman Turkey and the 
Armenian Genocide; Atatiirk, Mustafa Kemal 
Pasha; Enver, Ismail 
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Television 

Limited news coverage of major genocides and crimes 
against humanity prior to the second half of the twenti¬ 
eth century allowed those events to continue outside 
the glare of public scrutiny that has become possible. 
The advent of modern television news networks allows 
for rapid, even instantaneous visual reporting of inter¬ 
national crises. Television news coverage of genocide 
and crimes against humanity can thus inform and 
shape world opinion, eliciting responses to such 
atrocities. 

The CNN Effect 

Television news coverage plays a critical role in ensur¬ 
ing that the global public is informed about interna¬ 
tional events. It is, in fact, the preferred means by 
which the majority of the Western public receives its 
news. The existence of Cable News Network (CNN) 
and other global television news networks dedicated to 
instantaneous coverage means that concerned nongov¬ 
ernmental groups and the public at large are often ex¬ 
posed to international news events at the same time as 
governments. This exposure to international news al¬ 
lows the public to formulate opinions and influence 
government policy. The broad international reach and 
the speed of modern television news coverage thereby 
create pressure on governments to respond quickly to 
international crises. This phenomenon whereby aggres¬ 
sive television news coverage of live events indirectly 
shapes the course of those events is known as the CNN 
Effect or the CNN Factor. 

Television news coverage of genocide and crimes 
against humanity has the potential to limit the extent 
and severity of those incidents by motivating timely ac¬ 
tion and resource allocation by governments and non¬ 
governmental groups like relief agencies. Such cover¬ 
age may even help to prevent future occurrences; an 
informed public can encourage governments to moni¬ 
tor potential international crises and take preventative 
action when necessary. 

Factors in Television Reporting 

The television news media is also a business, and as 
such is limited by practical considerations. News sto¬ 
ries themselves are limited in scope; in a given news 
segment, each story tends to last no more than one to 


three minutes. Likewise, the news media’s attention to 
any one event is limited in duration, with sustained 
coverage rarely lasting longer than a period of a few 
weeks. The television news media generally only cover 
one such major event at a time, meaning that while one 
important international crisis may get the attention it 
deserves, other crises may go under- or unreported. 
Moreover, the complicated logistics of reporting from 
remote, undeveloped locations make certain events of 
humanitarian concern inaccessible to the media and 
therefore unavailable to the public. 

Profit considerations similarly influence news cov¬ 
erage. The television news media tend to seek out sen¬ 
sational stories—which are most often highly nega¬ 
tive—because those stories gather viewers. The global 
public has demonstrated a tendency toward voyeurism; 
that is, the public is more interested in seeing excep¬ 
tional, negative news than in seeing ordinary and/or 
positive news. 

Distortion and Manipulation 

The television news media’s proclivity to report the 
sensational can lead the public in developed countries 
to harbor incomplete and erroneous opinions about the 
developing world. These misconceptions can lead to 
frustration and a belief that the situations in the devel¬ 
oping world are hopeless and beyond the reach of inter¬ 
national aid or intervention. Thus, just as the television 
media may promote action by news coverage of inter¬ 
national crises, the prolonged focus on such negative 
events may eventually lead to a decline in timely re¬ 
sponse—or any response—to similar occurrences. This 
phenomenon is commonly known as “compassion fa¬ 
tigue.” 

In addition to the editorial and practical decisions 
made at the studio and executive news media levels, de¬ 
cisions made by reporters in the held may also inhu- 
ence the global public’s knowledge of humanitarian cri¬ 
ses. For example, the television news media may often 
provide the global public with unintentional but igno¬ 
rant misinformation. Coverage of crisis events may be 
based primarily upon secondary rather than primary 
accounts of the situation, and the coverage may lack a 
basic foundation or recognition of the history and con¬ 
text of the situation, thus likely misinforming the pub¬ 
lic about those events. 

Similarly, television reporting of international cri¬ 
ses can distort the public’s perception of the crises 
through the camera eye itself. That is, the way a camera 
shot is framed or angled, in addition to the editing of 
shots after they are taken, can misrepresent reality. For 
example, a camera may portray a shot of a well-armed 
soldier looming in the foreground over the dead body 
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[JOURNALISTS AND NEWS REPORTS IN THE INTERNATIONAL CRIMINAL PROCESS] 


Journalists are often some of the few 
nonparticipant, neutral observers in situa¬ 
tions of genocide and crimes against 
humanity and are, therefore, in a unique 
position to impartially record and report 
those events. Reporters are by nature, 
though, also witnesses to events they 
observe. National and international criminal 
systems have come to recognize this sec¬ 
ond nature of journalists; Journalists are 
allowed to present to courts information 
about what they have observed, and may 
even be compelled by the courts to testify if 
their knowledge is of critical importance. 

Article 15 of the Rome Statute of the 
International Criminal Court (ICC) allows the 
prosecutor of the Court to initiate investiga¬ 
tions based on information about “crimes 
within the jurisdiction of the Court”—which 
include genocide and crimes against human¬ 
ity—and to pursue “reliable sources” of 
information about those crimes during the 
investigations. At the International Criminal 
Tribunal for the Former Yugoslavia (ICTY), 
where the prosecutor’s investigative powers 
are essentially the same, journalists have 
played a significant role in providing infor¬ 
mation about genocide and crimes against 


humanity at both the initiation and investigation stages of the criminal 
process. Furthermore, numerous journalists who reported on the cri¬ 
sis in the former Yugoslavia have voluntarily testified at trials of 
accused perpetrators. 

The ICTY has held that reporters with vital information about 
genocide or crimes against humanity may even be compelled under 
certain narrow circumstances to testify regarding their knowledge of 
those criminal acts. That decision is highly unpopular, however, as 
journalists and news organizations argue that compelling such testi¬ 
mony harms the perception of those reporters as impartial, and may 
even endanger them. Should the issue arise in the ICC, however, that 
court is likely to follow the ICTY’s precedent, which engages journal¬ 
ists in the international criminal process beyond their voluntary 
participation. 

Under the Statutes and Rules of the ICC and ICTY, the prosecu¬ 
tor can presumably initiate an investigation based solely on news 
reports of genocide or crimes against humanity. News reports can be 
used as information during investigations as well. There is no rule or 
precedent determining whether reports about genocide and crimes 
against humanity are admissible as trial evidence standing alone (i.e., 
without testimony from the journalist who made the report that it is a 
truthful account of events). The trial courts at the ICTY and ICC must 
decide news report admissibility on a case-by-case basis under their 
respective rules of evidence. 

In sum, television reports and reporters help record evidence 
of criminal offenses like genocide and crimes against humanity. That 
evidence can be used to help bring perpetrators of such atrocities to 
justice. 


of a child. What the camera eye may not show is that 
in reality the soldier is standing fearful, surrounded by 
a large and angry mob of armed youths. The reaction 
of the public to crisis situations can thus be signihcant- 
ly affected by the distorted picture of reality that the 
media may intentionally or unintentionally present. 

Furthermore, television can also be manipulated in 
closed societies to intentionally misinform the public. 
Governments can use the television news media to dis¬ 
seminate propaganda, encourage stereotypes, and in¬ 
cite hatred and violence against certain religious, eth¬ 
nic, or political groups (just as radio was used during 
the genocide in Rwanda in 1994). 

Television news coverage of genocide and crimes 
against humanity may also affect victims of the events. 
If journalists are not sensitive to the trauma of victims, 
and are instead imprudent in their investigation and re¬ 
porting, victims may easily be re-traumatized. On the 
other hand, thoughtful inquiry and reporting may be 
quite valuable: Victims often welcome a chance to tell 


their stories and explain what happened to them; in 
doing so, the public learns more about the effects of 
genocide and crimes against humanity on individuals 
and groups directly affected by those events. 

The television news media can be a powerful force 
in informing and shaping world opinion, and in elicit¬ 
ing responses to international humanitarian crises. 
While the importance of the CNN effect cannot be un¬ 
derstated, the global public should be aware of the limi¬ 
tations that do exist in television news media coverage. 
By recognizing the practical and editorial decisions be¬ 
hind the images on the TV screen—and by seeking 
knowledge of international crisis situations through ad¬ 
ditional sources—the global public will have a fuller, 
more accurate opinion of world events. Such a better 
informed public will be more capable of encouraging 
appropriate and timely responses to threats of genocide 
or crimes against humanity. 

SEE ALSO Film as Propaganda; Films, 

Dramatizations in; Films, Holocaust 
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Documentary; Photography of Victims; 

Propaganda; Radio 
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Terrorism, Psychology behind 

Research concerning the psychology of terrorism has 
focused primarily in two directions. First, psychology 
has examined the impact of terrorism on survivors and 
victims as well as the population under threat. Second, 
it has studied the psychology behind perpetrators of 
terrorism. In other words, psychologists have exam¬ 
ined the question of what enables an individual or 
group to commit acts of large scale property destruc¬ 
tion and/or mass murder that may even result in the 
terrorist’s own death for political ends. 

Perpetrators 

Terrorists often are portrayed as the personification of 
evil, or as possessing some underlying measure of ex¬ 


treme psychopathology. Such a characterization may 
enable individuals to feel safer, for they may believe 
that if the targeted perpetrator is eliminated, the threat 
of terrorism will disappear. Unfortunately, this is not 
an accurate perception. 

There are a myriad of reasons behind the motiva¬ 
tions of terrorists, ranging from self-interest and fanati¬ 
cism to group social influences. Leaders, while unlikely 
to commit acts of terrorism themselves, are most often 
motivated by self-interest or fanatical belief systems. 
Self-interested leaders may be motivated by a desire for 
power, recognition, money, land, or other self-directed 
goal. Thus, the use of terrorism may serve as more of 
a means to these self-serving ends than as an effort to 
achieve the espoused goal for their people or group. 
Ironically, many such leaders will work to create barri¬ 
ers to the expressed goal for their people, as the attain¬ 
ment of the goal would lead to an end of their leader¬ 
ship role within the terrorist organization. Thus, for 
example, terrorist attacks may increase prior to any 
movement towards resolution of a conflict or peace, be¬ 
cause such a resolution would not be in the self-interest 
of the terrorist group’s leadership. 

Fanatics or true believers are particularly danger¬ 
ous, in that they may perceive their terrorist actions as 
a means for achieving a greater good. This results in a 
reversal of morality, whereby the taking of innocent 
lives may come to be viewed as righteous action to be 
rewarded both in the present and after one’s death. Cer¬ 
tainly, the pairing of religion and hate is an extremely 
destructive combination. Religious validation of hate 
and social inequity only serves to fuel enmity. One of 
the most effective ways to maintain hate and social in¬ 
equities is to cite religious doctrine. In fact, leaders may 
selectively use religious doctrine or scripture to dictate 
that other religious groups be held as inferior, thereby 
promoting the formation of intra-religious hatred and 
the potential for terrorism. 

While leaders are necessary for the coordinated 
survival of a terrorist organization, the continuation of 
such a group may depend less on the specific, idiosyn¬ 
cratic leader than on the simple presence of someone 
in a leadership position who has learned basic group 
dynamics. The most effective terrorist leaders are in 
tune to the needs and abilities of their followers and 
can therefore maximize their manipulation of the 
group towards the overall goals of the terrorist organi¬ 
zation. Most terrorist attacks are committed by follow¬ 
ers who are otherwise very ordinary people. Unfortu¬ 
nately, they have been made to feel needed, valued, and 
efficacious by their involvement in the terrorist organi¬ 
zation, and this leads them to develop a high level of 
loyalty to both the leader and the group. 
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Robert Lifton argues that one of the features of 
highly destructive groups is totalism, which extends 
beyond an “us-them” dichotomy to an “us against 
them” philosophy. This belief system, taken to the ex¬ 
treme in terrorist and other destructive groups, pushes 
individuals to separate from all who are not associated 
with the group. This isolation of group members from 
those not associated with the group leads to Lifton’s 
second feature of highly destructive groups— 
environmental control. Through environmental con¬ 
trol, leaders can manipulate the majority of what is 
seen, heard, or experienced by the group and the “puri¬ 
ty” of the information to which the group is exposed. 

Group dynamics within a terrorist organization 
can further entrench individual hatred and greatly in¬ 
crease the likelihood of violence. For example, the or¬ 
ganizational structure of most terrorist groups is quasi¬ 
military and necessitates conformity to the group ideal. 
There are often very severe penalties for not conform¬ 
ing, ranging from ostracism and verbal aggression to 
physical violence. Thus, group members may initially 
feel pressure to engage in hatred and violence, knowing 
only too well the ramifications of nonconformance. 
Later, after engaging in such acts, cognitive disso¬ 
nance—the internal pressure to achieve consistency be¬ 
tween our thoughts and actions—necessitates that 
members either internalize a rationale for their hatred 
of the “other” or leave the terrorist organization. The 
pressure to internalize the group’s ideology becomes 
even more salient upon the introduction of a powerful 
authority hgure or leader. Eventually, the adage of “in 
for a penny, in for a pound” applies, as terrorist recruits 
are subjected to increasing levels of commitment, are 
pressured to conform, and are driven to obey their lead¬ 
ers. In an attempt to avoid cognitive dissonance, re¬ 
cruits become increasing committed to the terrorist or¬ 
ganization’s ideology and activities, increasingly 
identify themselves solely as a terrorist group member, 
and become increasingly loyal to those in positions of 
authority. 

Terrorist organizations also tend to foster a sense 
of anonymity or de-individuation among members. By 
stripping individuals of their identities through in¬ 
creased anonymity, de-individuation causes people to 
become less self-aware, feel less responsible for their 
actions, and become more likely to engage in violence 
if placed in a provocative situation. The quasi-military 
structure of many terrorist organizations, with their 
uniforms and clearly identihable proscribed rules for 
behavior, facilitates the processes of de-individuation, 
conformity, diffusion of responsibility, and ultimately 
violence if the terrorist group leadership dictates such 
behavior. 



March 11, 2004: A series of coordinated terrorist bombings 
rocked Madrid’s commuter train system days before Spain’s 
national election. On their way to work that morning, more than 
1,800 people were wounded; 191 died. [Guillermo navarro/ 

COVER/CORBIS] 

Finally, to facilitate movement along a path of es¬ 
calating enmity and potential violence, terrorist group 
leaders promote increasing levels of dehumanization. 
The process of dehumanization begins with the in¬ 
creased promotion of stereotypes and negative images 
of the target of their enmity. This is often a necessary 
tool, used to reduce the cognitive dissonance that may 
occur when individuals behave negatively towards 
other human beings. Propaganda is another vital tool 
used by the terrorist group leadership to stigmatize and 
dehumanize the “other,” as well as to present the target 
of hate as an imminent threat. Therefore, the terrorist 
group members may come to believe that their family, 
friends, and communities existence is dependent on the 
destruction of the “other.” 

Concomitant with dehumanization is the process 
of moral exclusion. Over time, terrorist group members 
begin to view the “other” as a threat and begin to mor¬ 
ally disengage. In other words, certain moral principles 
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that exist within the terrorist’s own group no longer 
pertain to those outside of the group. Thus, terrorist 
acts, including the killing of other human beings, be¬ 
come morally acceptable, as the “enemy” no longer is 
included in the terrorist’s sphere of morality. 

Survivors, Victims, and Restorative Justice 

Survivors and victims of terrorism face a myriad of psy¬ 
chological reactions in response to a terrorist attack. 
These reactions can range from an acute stress reaction 
to a long-term cluster of symptoms associated with 
post-traumatic stress disorder and possible accompany¬ 
ing depression. The closer an individual is to a terrorist 
attack, the greater the likelihood they will experience 
either short- or long-term psychological effects. The 
greatest psychological trauma will occur in those indi¬ 
viduals who personally experience a direct threat of 
death or serious injury, or who witnessed the death or 
serious injury of another and who also felt horror, fear, 
and intense helplessness in response to the situation. 

It is normal for individuals who experience a ter¬ 
rorist attack either directly or indirectly to respond 
with emotions such as intense grief, anger, detachment, 
confusion, numbing, and disorientation. Individuals 
who continue to have such strong emotional and cogni¬ 
tive reactions for more than two days with accompany¬ 
ing recurrent thoughts, flashbacks, and nightmares 
about the event may be experiencing acute stress disor¬ 
der. A diagnosis of acute stress disorder is most likely 
if the individual’s functioning on a day-to-day basis is 
significantly impaired and there is marked evidence of 
anxiety symptoms. 

Most individuals will recover from the trauma as¬ 
sociated with terrorism within a relatively short period 
of time. However for some individuals, particularly 
those most directly impacted by the event, the symp¬ 
toms associated with acute stress may extend beyond 
three months. If the symptoms persist and continue to 
impair daily functioning, cognitive processing, or rela¬ 
tionships, then the person may be experiencing post- 
traumatic stress disorder and need additional treat¬ 
ment. Symptoms of post-traumatic stress disorder typi¬ 
cally include emotional numbing, detachment from 
others, hypervigilance, anxiety, depression, and intru¬ 
sion of memories related to the terrorist attack into the 
individual’s daily life or dreams. Additionally, the indi¬ 
vidual will work to avoid cues reminiscent of the attack 
and may experience extreme panic, fear, or aggression 
if confronted directly with sudden reminders or recol¬ 
lections of the terrorist attack. 

On a broader societal level, terrorist attacks create 
an immediate crisis for individuals, groups, and com¬ 
munities directly impacted by the attack. Crisis can be 


very destabilizing and often results in threats to the in¬ 
dividual, such as loss of group pride, an escalation of 
fear, frustration of needs and wants, and confusion re¬ 
garding personal identity. In addition, crisis usually 
leads to an increase in prejudice. Following the terror¬ 
ist attacks of September 11, 2001, a time experienced 
by most in the United States as crisis, prejudice and 
hate crimes spiked. For example, anti-Arab hate crimes 
increased, attacks on Asian-Americans, particularly im¬ 
migrants, increased dramatically, and anti-Semitism 
spiked from 12 to 17 percent. Crisis can also draw indi¬ 
viduals to a wide variety of organizations such as reli¬ 
gious groups, political groups, and cults, as well as hate 
groups. Unfortunately, groups with destructive agen¬ 
das and ideologies built on hate may provide the shor¬ 
test route to an individual’s sense of perceived stability 
through mechanisms such as scapegoating, just-world- 
thinking (the belief that people get what they deserve), 
ingroup-outgroup polarization, hedonic balancing 
(denigration of the “other” as a means to one’s self¬ 
esteem), and other processes. It is also important to re¬ 
member that there may be incredible pressure on lead¬ 
ers to acquiesce to demands of terrorism, as crisis and 
the constant threat of additional terrorist attacks fur¬ 
ther destabilizes a culture. It is therefore imperative 
that leaders and constructive organizations within a 
culture impacted by terrorism work constructively to 
bring an end to terrorism, work together to heal the 
trauma associated with terrorism, and work towards re¬ 
storative justice. 

From a psychological perspective, there are three 
predominant responses towards ending terrorism: re¬ 
form, deterrence, and backlash. Reform means address¬ 
ing the concerns of those who are in situations that may 
lead them to perceive that desperate measures are the 
only possible solution to their problems. If their prob¬ 
lems are realistically addressed, the urge to take terror¬ 
ist action may be reduced. Second is backlash. Terror¬ 
ists often hope that these desperate measures will raise 
awareness of their concerns and support for their 
cause. In this instance, terrorism and the media operate 
within the context of a symbiotic relationship. Backlash 
occurs when the target audience is appalled, offended, 
and outraged by the terrorist act as opposed to being 
drawn in and sympathetic. And, finally, there is deter¬ 
rence. Essentially, deterrence involves the threat of re¬ 
taliatory action in response to attacks. Such retaliation 
can range from sanctions to targeted military attacks. 
Of all the methods discussed above, deterrence in the 
absence of the other methods is the least effective. 

Both deterrence and restorative justice are difficult 
to achieve, due to the differences in psychological per¬ 
ceptions between victims and perpetrators of any form 
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The South Tower of the World Trade Center explodes into flames after being hit by hijacked United Airlines Flight 175. The North Tower 
smolders following a similar attack some 17 minutes earlier. When both buildings, symbols of U.S. corporate might, collapsed to the 
ground on September 11, more than 2,000 people had perished, [reuters/corbis] 


of harm or attack. First, a difference in perception of 
harm exists between victims and perpetrators. Victims 
perceive the extent of the harm as greater than the per¬ 
petrator does, and victims tend to view all actions on 
the part of the perpetrator, including those resulting in 
accidental outcomes, as being intentional. In addition, 
victims feel the reverberations of the harm extending 
over a much longer period of time, including intergen- 
erationally. Ironically, perpetrators tend to perceive 
themselves as victims in a reversal of morality. Because 
of these differences in perception, victims’ retaliatory 
responses tend to be viewed as out of proportion by the 
original perpetrators, thus enhancing the perpetrators 
perception that they are in fact being victimized. This 
may result in further aggression, including terrorist at¬ 
tacks directed towards the original victims, and may 
unfortunately escalate the cycle of violence. For groups 
to move beyond this pattern or achieve at least a cessa¬ 


tion of violence, each group must come together to un¬ 
derstand the partisan perceptions of the “other.” This, 
of course, does not excuse the actions taken by terror¬ 
ists, but rather explains psychologically why retaliatory 
responses to terrorism may in fact serve to escalate the 
danger of future terrorist attacks. Ultimately, each 
group must work to understand the perceptions of the 
other and acknowledge the harm caused by all involved 
so as to move towards restorative justice. 

SEE ALSO Perpetrators; Victims 
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Tibet 

Tibet has been an independent country throughout the 
historical period and since time immemorial according 
to Tibetans’ own myth-based sense of national identity. 
That independence is supported by the country’s geog¬ 
raphy, history, language, culture, religion, and race. 

Tibet’s Rich Culture 

Geographically, the Tibetan high plateau is a distinc¬ 
tively demarcated region, with boundaries starting at 
approximately the 10,000-feet altitude line. It can be 
clearly perceived on any relief map. 

Historically, Tibetan dynasties often conflicted 
with Chinese dynasties. The Tibetan Yarlung dynasty 
(which ruled during the sixth through ninth centuries) 
conquered the Chinese T’ang dynasty (seventh through 
tenth centuries) for most of the eighth century. No in¬ 
digenous Chinese dynasty ever conquered Tibet, 
though the Mongol Empire (thirteenth through four¬ 
teenth centuries) and the Manchu Empire (seventeenth 
through twentieth centuries) incorporated both China 
and Tibet under their imperial hegemony. The British 
Empire invaded Tibet and imposed a trade treaty on it, 
doing the same with China. However, none of these 
three empires made any attempt to homogenize China 
and Tibet into a single national entity, or to colonize 
Tibet with Mongolian, Manchu, British, or surrogate 
subject Chinese settlers. Except for a few border re¬ 
gions in the Ear East, there was almost no Chinese pop¬ 
ulation in high plateau Tibet until the People’s Repub¬ 
lic of China (PRC) invasion between 1949 and 1951. 

Linguistically, the Tibetan language differs from 
the Chinese. Tibetan is written in an alphabetic system 
with noun declension and verb conjugation inflections 
based on Indie languages, as opposed to an ideographic 
character system. Eormerly, Tibetan was considered a 
member of the “Tibeto-Burman” language group, a 
subgroup assimilated into a “Sino-Tibetan” language 
family. Chinese speakers cannot understand spoken Ti¬ 


betan, and Tibetan speakers cannot understand Chi¬ 
nese, nor can they read each other’s street signs, news¬ 
papers, or other texts. 

Culturally, Chinese people tend not to know the 
myths, religious symbols, or history of Tibet, nor do Ti¬ 
betans tend to know those of the Chinese. Eor example, 
few Tibetans know the name of any of the Chinese 
dynasties, nor have they heard of philosophers Confu¬ 
cius or Lao-tzu, and fewer Chinese know of the Yarlung 
dynasty, or have ever heard of Songzen Gampo (emper¬ 
or who hrst imported Buddhism, seventh century), 
Padma Sambhava (eighth century religious leader), or 
Tsong Khapa (philosopher 1357-1419). Tibetan and 
Chinese clothing styles, food habits, family customs, 
household rituals, and folk beliefs are utterly distinct. 
The Chinese people traditionally did not herd animals 
and did not include milk or other dairy products in 
their diets; in fact, the Chinese people are the only large 
civilization on the earth that was not based on a symbi¬ 
osis of upland herding people and lowland agricultural¬ 
ists. Hence they were the only culture to create a defen¬ 
sive structure, the “Great Wall” in order to keep 
themselves separate from upland herding peoples such 
as Tibetans, Turks, and Mongolians. 

Religiously, Buddhism is common to both Tibetan 
and Chinese cultures, being the main religion in Tibet 
and one of the three main religions in China. However, 
the main Chinese forms of Buddhism are quite different 
from the Tibetan forms (widely considered by Chinese 
Buddhists as an outlandish form of Buddhism they call 
“Lamaism,” or Lama jiao in Chinese). Only in the twen¬ 
tieth century, among overseas Chinese and under¬ 
ground on the mainland, has interest arisen among 
Chinese in the spiritual leader known as the Dalai Lama 
and Tibetan Buddhist teachings and rituals. 

Racially or ethnically, while there is some resem¬ 
blance in facial features and other physical charac¬ 
teristics among some eastern Tibetan and Chinese 
individuals, most Chinese and Tibetans are easily dis¬ 
tinguishable on sight, and generally do not perceive 
each other upon meeting as racially or ethnically the 
same. The Tibetan acclimatization over many centuries 
to an altitude of two miles or higher has created a pro¬ 
nounced internal physical difference, as Chinese indi¬ 
viduals do not acclimatize easily to Tibet, and long 
years of exposure to the altitude tends to produce vari¬ 
ous lung disabilities among Chinese settlers. Chinese 
mothers in wealthy families that settle in Tibet prefer 
to give birth to their babies in hospitals in neighboring, 
low-altitude cities such as Hsining or Chengdu. 

Chinese Invasion and Dominance 

In 1949 the People’s Republic of China began invading, 
occupying, and colonizing Tibet. China entered into 
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Buddhist monks await the recitation of the Kalachakra Readings by the 14th Dalai Lama, Tenzin Gyatso, in Sarnath, India. Gyatso fled 
Tibet in 1959 when China’s mounting oppression of indigenous groups threatened his safety; he was awarded the Nobel Peace Prize in 
1989 for his nonviolent efforts to end Chinese rule there, [alison wright/corbis] 


Tibet immediately after the communist victory over the 
Chinese Nationalists, imposed a treaty of “liberation” 
on the Tibetans, militarily occupied Tibet’s territory, 
and divided that territory into twelve administrative 
units. It forcibly repressed Tibetan resistance between 
1956 and 1959 and annexed Tibet in 1965. Since then 
it has engaged in massive colonization of all parts of 
Tibet. For its part, China claims that Tibet has always 
been a part of China, that a Tibetan person is a type of 
Chinese person, and that, therefore, all of the above is 
an internal affair of the Chinese people. The Chinese 
government has thus sought to overcome the geo¬ 
graphical difference with industrial technology, erase 
and rewrite Tibet’s history, destroy Tibet’s language, 
suppress the culture, eradicate the religion (a priority 
of communist ideology in general), and replace the Ti¬ 
betan people with Chinese people. 

In China itself, communist leader Mao Zedong’s 
policies caused the death of as many as 60 million Chi¬ 
nese people hy war, famine, class struggle, and forced 
labor in thought-reform labor camps. As many as 1.2 
million deaths in Tibet resulted from the same policies. 


as well as lethal agricultural mismanagement, collectiv¬ 
ization, class struggle, cultural destruction, and forced 
sterilization. However, in the case of Tibet, the special 
long-term imperative of attempting to remove evidence 
against and provide justihcation for the Chinese claim 
of long-term ownership of the land, its resources, and 
its people gave these policies an additional edge. 

The process of the Chinese takeover since 1949 
unfolded in several stages. The hrst phase of invasion 
by military force, from 1949 to 1951, led to the imposi¬ 
tion of a seventeen-point agreement for the liberation 
of Tibet and the military takeover of Lhasa. Second, the 
Chinese military rulers pretended to show support for 
the existing “local” Tibetan government and culture, 
from 1951 through 1959, but with gradual inhltration 
of greater numbers of troops and communist cadres 
into Tibet. A third phase from 1959 involved violent 
suppression of government and culture, mass arrests, 
and formation of a vast network of labor camps, with 
outright annexation of the whole country from 1959 
through 1966. Fourth, violent cultural revolution, from 
1966 through 1976, destroyed the remaining monaste- 
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ties and monuments, killed those resisting the destruc¬ 
tion of the “four olds,” and sought to eradicate all traces 
of Tibetan Buddhist culture. A fifth phase of temporary 
liberalization under Hu Yao Bang was quickly reversed 
by Chinese leader Deng Xiaoping and led to a mass in¬ 
flux of settlers beginning in tbe early 1980s. Martial law 
and renewed suppression took place between 1987 and 
1993, with intensified population transfer of Chinese 
settlers. Finally, from 1993, direct orders of the aging 
Chinese leadership placed Tibet under the control of an 
aggressive administrator named Chen Kuei Yuan. Chen 
proclaimed that the Tibetan identity had to be eradicat¬ 
ed in order for remaining Tibetans to develop a Chinese 
identity. Since Tibetan identity was tied up with Tibet¬ 
an Buddhism, Tibetan Buddhist culture was in itself se¬ 
ditious, or “splittist,” as the Chinese call it. 

Chen also was able to use China’s growing eco¬ 
nomic power to invest heavily in internal projects in 
Tibet, bring in millions more colonists, and be extract¬ 
ed unprecedented amounts of timber, herbs, and min¬ 
erals from the land. He also toughened up the policies 
of the People’s Liberation Army and tbe Public Security 
Bureau. 

In 1960 the nongovernmental International Com¬ 
mission of Jurists (ICJ) gave a report titled Tibet and the 
Chinese People’s Republic to the United Nations. The re¬ 
port was prepared by the ICJ’s Legal Inquiry Commit¬ 
tee, composed of eleven international lawyers from 
around the world. This report accused the Chinese of 
the crime of genocide in Tibet, after nine years of full 
occupation, six years before the devastation of the cul¬ 
tural revolution began. Tbe Commission was careful to 
state that the “genocide” was directed against the Tibet¬ 
ans as a religious group, rather than a racial, “ethnical,” 
or national group. 

The report’s conclusions reflect the uncertainty felt 
at that time about Tibetans being a distinct race, ethnic¬ 
ity, or nation. The Commission did state that it consid¬ 
ered Tibet a de facto independent state at least from 
1913 until 1950. However, the Chinese themselves per¬ 
ceive the Tibetans in terms of race, ethnicity, and even 
nation. In the Chinese constitution, “national minori¬ 
ties” have certain protections on paper, and smaller mi¬ 
norities living in areas where ethnic Chinese constitute 
the vast majority of the population receive some of 
these protections. 

In the 2000s, many view the Chinese genocide in 
Tibet as the result of the territorial ambitions of the 
PRC leadership. It is seen as stemming from their sys¬ 
tematic attempt to expand the traditional territory of 
China by annexing permanently the vast, approximate¬ 
ly 900,000-square-mile territory of traditional Tibet. 
Tibet represents about 30 percent of China’s land sur¬ 


face, while the Tibetans represent .004 percent of 
China’s population. Tibetans were not a minority but 
an absolute majority in their own historical environ¬ 
ment. Chinese government efforts can be seen as aim¬ 
ing at securing permanent control of the Tibetans’ land. 
For this reason, some observers see genocide in Tibet 
as not merely referring to the matter of religion, that 
is, of destroying Tibetan Buddhism. Chinese policies 
have involved the extermination of more than 1 million 
Tibetans, the forced relocation of millions of Tibetan 
villagers and nomads, the population transfer of mil¬ 
lions of Chinese settlers, and systematic assimilation. 

The Dalai Lama 

A Tibetan government in exile exists under the leader¬ 
ship of the Dalai Lama in India and Nepal. During the 
cold war years, the Dalai Lama avoided politics, but 
tried to work with the Chinese occupiers from 1951 
until 1959. He left Tibet to bring tbe Tibetan genocide 
to tbe world’s attention. In the early 1980s, he tried to 
negotiate with Deng Xiaoping and succeeded in send¬ 
ing several fact-finding missions to Tibet. In the mean¬ 
time, the exile government has worked to preserve the 
seeds of Tibetan culture and society. 

In 1989 tbe Dalai Lama received the Nobel Peace 
Prize for his travels around the world to spread the 
Buddhist message of peace and reconciliation. He has 
informed the general public of many countries about 
the Tibetan struggle. His overall policy of nonviolence 
has been followed by most Tibetans. Despite the histor¬ 
ical record, the Dalai Lama calls for dialogue and recon¬ 
ciliation. He has publicly offered to Beijing to lead a 
plebiscite and campaign to persuade his people to join 
the Chinese union in a voluntary and legal manner, 
under a “one country, two systems” formula, as in the 
cases of Hong Kong and Macao under the following cir¬ 
cumstances: (1) all the high-plateau provinces are re¬ 
united in a natural Tibet Autonomous Region; (2) Tibet 
is allowed to govern itself democratically with true au¬ 
tonomy over internal matters; (3) Tibet is demilitarized 
except for essential border garrisons; and (4) tbe envi¬ 
ronment is respected and economic development con¬ 
trolled by the Tibetans themselves. 

There were renewed discussions over Tibet start¬ 
ing in 2002 and several delegations made visits to the 
region. 

SEE ALSO China; Mao Zedong; Religion 
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Tokyo Trial 

The International Military Tribunal for the Far East 
(IMTFE), commonly known as the Tokyo War Crimes 
Trial, or simply the Tokyo Trial, lasted three times lon¬ 
ger than the Trial of the Major German War Criminals, 
commonly called the Nuremberg Trial. At one point 
the president of the IMTFE was informed that the trial 
was utilizing about one-quarter of all the paper con¬ 
sumed by the Allied occupation forces in Japan. The 
transcripts of the proceedings in open session and in 
chambers, taken together with the separate opinions, 
consist of approximately 57,000 pages and, with the 
even longer full text of the Trial Exhibits and other doc¬ 
umentation assembled for use during the trial, the En¬ 
glish-language text represents by far the largest collec¬ 
tion of material that exists in any European language 
on Japan and on Japanese relations with the outside 
world during the critical period between 1927 and 
1945. 

The IMTFE Charter 

The charter of the IMTEE was issued as an order to¬ 
gether with a Special Proclamation by General Douglas 
MacArthur on January 19, 1946, in accordance with or¬ 
ders sent to him in October 1945 by the Joint Chiefs 
of Staff of the United States, afterward circulated to the 
Ear Eastern Advisory Commission consisting of repre¬ 
sentatives of the Allied powers. 

MacArthur’s Special Proclamation said that he es¬ 
tablished an international military tribunal for the Far 
East, approved its constitution, jurisdiction, and func¬ 
tions as set out in its charter, and indicated that these 
steps were without prejudice to any other proceedings 
that might be established in Japan or within the do¬ 
mains of the countries with which Japan had been at 
war. He stated that he did this by powers the Allies en¬ 
trusted to him as supreme commander with responsi¬ 
bility “to carry into effect the general surrender of the 


Japanese armed forces,” and with the authority be¬ 
stowed upon him by the governments of the United 
States, Great Britain, and the Soviet Union at the Mos¬ 
cow Conference of December 1945 and with China’s 
concurrence. 

The Charter was strongly influenced by its Nurem¬ 
berg counterpart but redrafted in compliance with the 
guidelines given to General MacArthur by the Ameri¬ 
can Joint Chiefs of Staff to suit the different conditions 
that prevailed in occupied Japan. The Charter estab¬ 
lished that the supreme commander would select mem¬ 
bers of the tribunal from names submitted to him by 
any of the signatories of the Instrument of Surrender. 
The supreme commander would appoint one of the 
members to serve as president of the tribunal. The su¬ 
preme commander would also appoint a general secre¬ 
tary of the tribunal and provide for clerical services and 
other duties required by the tribunal. 

The charter set out the jurisdiction of the tribunal 
and established the individual responsibility of the ac¬ 
cused for acts of state and for acts taken in compliance 
with superior orders. The supreme commander would 
designate the chief of counsel. Any of the United Na¬ 
tions engaged in the recent war against Japan might ap¬ 
point an associate counsel to assist the chief of counsel. 
Proceedings of the tribunal would be conducted in En¬ 
glish and in Japanese. The use of other languages in 
court later became a contentious matter. It was clear to 
the Allied powers that the supreme commander and the 
United States government were determined to go ahead 
with the tribunal on American terms. Accordingly the 
Allied powers moved quickly to select their own asso¬ 
ciate counsel. 

The Americans assembled a huge team of more 
than one thousand lawyers and support staff. In Tokyo 
as at Nuremberg, the manpower and hnancial resources 
committed by the Americans made a huge impact on 
the collection and processing of documentary evidence 
collected from German and Japanese archives, offices, 
and private individuals. At Nuremberg that impact was 
felt immediately and was continuous throughout the 
proceedings. At Tokyo, the Americans faced far greater 
difficulties in extracting documentary evidence from 
the Japanese government, which continued to function 
and frequently obstructed them, and so the Americans 
were less successful in controlling the flow of informa¬ 
tion to the other national delegations and to the tribu¬ 
nal. 

The Indictment 

The indictment, mainly the work of the British asso¬ 
ciate prosecutor, Arthur S. Comyns-Carr, was lodged 
with the Court during a brief preliminary hearing on 
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April 29, 1946. Two weeks before, the indictment had 
been recast following the arrival of the Soviet prosecu¬ 
tion team in Tokyo. Other delegations took even longer 
to arrive (several of the judges did not arrive until the 
trial had already begun). 

Each contingent had its own agenda and priorities. 
Last-minute changes meant that the basic law of the tri¬ 
bunal and its remit were transformed only days before 
the accused were arraigned. In addition, many of the 
accused had been subjected to lengthy pre-trial Allied 
interrogations by teams deployed by the United States 
Strategic Bombing Survey, by military, naval and air, 
intelligence, by Civil Affairs analysts, by prosecutors, 
and by Japanese government investigators (who, with 
initial encouragement from the Americans, began and 
soon ended a series of their own war crimes trials in the 
months before the IMTFE took shape). These inter¬ 
views were conducted without the protection of any 
legal counsel. 

The Proceedings Begin 

For all these reasons, the proceedings began inauspi- 
ciously for both sides but were particularly detrimental 
to the accused who were dependent upon a defense 
panel that was seriously weak in the provisions made 
for qualihed legal advisers, translators, clerical staff, 
and financial resources. The defense was also handi¬ 
capped by express provisions in the charter that 
obliged the accused to make written applications in ad¬ 
vance before seeking to produce any witness or docu¬ 
ment in evidence. The prosecution section at Tokyo la¬ 
bored under no such impediments regarding prior 
disclosure. 

The court consisted of eleven members, each rep¬ 
resenting one of the eleven nations involved in the 
prosecution. The countries taking part in the prosecu¬ 
tion and judgment were: hve member states of the Brit¬ 
ish Commonwealth and Empire (Australia, Canada, 
New Zealand, Great Britain, and India), who, together 
with the United States and its former Commonwealth 
of the Philippines, constituted a built-in majority for 
the Anglo-American common law legal system; China; 
the Soviet Union; and two Continental European impe¬ 
rial powers, France and the Netherlands. Evidence re¬ 
lating to Korea, Manchuria, the People’s Republic of 
Mongolia, Thailand, Cambodia, Burma, and Portu¬ 
guese possessions in East Asia was also received by the 
tribunal, but for legal as well as for political ones those 
countries or territories were not formally joined in the 
proceedings. 

The legitimacy of the Tokyo Trial depended upon 
the number and variety of the states that took part in 
the trial, but more crucially upon the express consent 


of the Japanese state to submit to its jurisdiction, relin¬ 
quishing or at least sharing some sovereignty in the 
process. This is a more modern conception of legality 
than was applied at Nuremberg. The difference arose 
because Japan did not, strictly speaking, surrender un¬ 
conditionally. The Special Proclamation that brought 
the IMTFE into existence claimed that by the Instru¬ 
ment of Surrender “the authority of the Emperor and 
the Japanese Government to rule the state of Japan is 
made subject to the Supreme Commander for the Allied 
Powers,” but in fact those provisions were restricted to 
measures intended to implement “the unconditional 
surrender ... of the Japanese Imperial General Head¬ 
quarters and of all Japanese Armed forces and all armed 
forces under Japanese control wherever situated.” 
Thus, Japan surrendered in words that protected the 
Japanese emperor. On a number of occasions the thrust 
of questions put to witnesses came perilously close to 
implicating Emperor Hirohito personally, but the trial 
also provided powerful support for the viewpoint that 
he was a benign constitutional monarch who wanted 
a durable peace and prosperity for his people. 

It was a matter of pivotal importance during the 
trial that the Japanese “sovereignty” was not extin¬ 
guished with the end of hostilities. The defense made 
much of the limited nature of the Japanese surrender 
in framing successive challenges to the powers of the 
supreme commander, to his promulgation of the tribu¬ 
nal, to the charter, to the nomination of its members 
and of its president, and to the jurisdiction of the tribu¬ 
nal. These arguments created consternation in court. 

The Tokyo Trial indictment did mimic elements 
that were present in the Nuremberg indictment, but on 
an altogether grander scale. The same ideas of conspira¬ 
cy, crimes against peace (the planning, preparation, ini¬ 
tiating and waging of wars of aggression), individual 
criminal responsibility for conventional war crimes, 
and crimes against humanity appeared in the indict¬ 
ments at Tokyo and at Nuremberg. Thus the conceptu¬ 
al framework was quite similar. But the ways these 
crimes were dealt with inevitably differed, and there 
were hfty-hve counts on the indictment at Tokyo com¬ 
pared to four at Nuremberg. 

The Tokyo Trial looked at events as far back as 
1927, because the prosecution argued that a document 
prepared that year and known as the Tanaka Memorial 
showed that a “Common Plan or Conspiracy” to com¬ 
mit “Crimes against Peace” bound the accused togeth¬ 
er. The conspiracy thus began in 1927 and continued 
through to the end of the Asia and Pacihc War in 1945. 
The Tanaka Memorial was, in fact, a skillful Chinese 
forgery, but it was not regarded as such by most observ¬ 
ers at the time and it was consistent with the private 
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The International Military Tribunal of the Far East, April 1947. Presiding over the tribunal for the prosecution of Japanese war criminals 
was a panel of eleven judges—one from each of the Allied powers, [ap/world wide photos] 


thinking of key individuals within the Japanese govern¬ 
ment of its time. 

The breadth of the supposed conspiracy took in 
virtually every facet of Japan’s domestic and foreign af¬ 
fairs over a period of nearly two decades, half again lon¬ 
ger than the period covered by the Nuremberg Major 
War Crimes Trial. At the time of the Tokyo Trial, the 
concept of criminal conspiracy was frequently em¬ 
ployed in the battle against organized crime in the 
United States. It was held in far less esteem as a weapon 
in the arsenal of public prosecutors elsewhere. The U.S. 
Department of Justice gave this matter a great deal of 
thought and produced a treatise on the subject for the 
benefit of Allied prosecutors in Tokyo. Later, copies of 
this brief were handed out to individual members of the 
tribunal. 

The prosecution’s conspiracy case was summed up 
later by an American assistant prosecutor at the trial, 
“The Prosecution Case is a sturdy structure built upon 


a deep and firm and solid foundation of fact. To its de¬ 
struction the Defense have brought as tools a micro¬ 
scope and a toothpick.” What generally was at issue 
were not the facts, but the different constructions 
which the two sides placed on those facts, and this, by 
its very nature, meant that a great deal of detailed evi¬ 
dence was required to buttress the positions taken by 
the two opposing sides. 

The defense in Tokyo retraced much of the ground 
covered by the prosecution and went on to explore vir¬ 
tually the whole history of Japan’s twentieth-century 
constitutional, social, political, and international histo¬ 
ry up to the end of World War II. Evidence directly 
linking the individual defendants to what is a far broad¬ 
er historical record of domestic and world history be¬ 
came hard to see and, for most of the trial, comparative¬ 
ly little attention was paid to any indisputably criminal 
activity on the part of the accused. Defense counsel 
tried in vain to force the prosecution to define the es¬ 
sential elements and to present a Bill of Particulars indi- 
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eating details of the specific crimes that their individual 
clients were supposed to have committed. To some ex¬ 
tent the emphasis on criminal masked the fact that the 
charges on the indictment at Tokyo were framed before 
the prosecution determined who was to be tried. As a 
result the prosecution experienced real difficulties in 
finding a sufficiency of evidence to make a truly con¬ 
vincing case against most of the accused. 

The twenty-eight defendants charged at the Tokyo 
Trial were selected following international delibera¬ 
tions and the final decisions were taken by an executive 
committee of the International Prosecution Section, 
chaired by Sir Arthur Comyns Carr, K.C. Pretrial briefs 
were prepared following investigations and interviews 
with individual suspects, most of whom had been ar¬ 
rested and held in Sugamo Prison because their names 
appeared on the UN War Crimes Commission’s lists of 
major war crimes suspects. Others were still free when 
questioned. 

The defendants were by and large “establishment” 
figures who had achieved prominence in the leadership 
of Japan and had won the confidence and approbation 
of their fellow citizens through their own administra¬ 
tive competence, intellectual excellence, or distin¬ 
guished military service. Baron Hiranuma Kiichiro, for 
instance, had become a judge as far back as 1890, rose 
by virtue of his talent to become vice-minister of justice 
in 1911, chief justice of the Supreme Court of Japan in 
1921, minister of justice in 1923, vice-president of the 
Privy Council for a period of twelve years and afterward 
its president in a career interspersed posts as minister 
for home affairs and prime minister of Japan. The Tri¬ 
bunal ignored Hiranuma’s prewar reputation as a 
strong admirer of the Western democracies and as a 
man who held the European totalitarian states in low 
regard. 

Others among the defendants, in their own ways 
were equally distinguished, and the voices which are 
heard in their affidavits, testimony, and the documenta¬ 
ry records introduced on their behalf show them gener¬ 
ally to have been thoughtful, well-meaning, and deeply 
conscious of their duty to uphold the honor and integ¬ 
rity of Japan. The Japanese public. Western opinion, 
and a majority of the court, however, were of a different 
mind. 

The Court began hearing the prosecution’s case on 
May 4, 1946. The prosecution presented its evidence in 
fifteen phases, and the presentation of its Evidence-in- 
Chief closed on January 24, 1947. 

The Tokyo Trial, like the Nuremberg Trial, refused 
to admit evidence favorable to the defense that might 
appear to bring the wartime conduct of the Allied pow¬ 


ers into disrepute: The Court simply ruled that its juris¬ 
diction was strictly confined to an examination of the 
conduct of the Japanese side. The court’s powers were 
limited strictly by the terms of the charter and rules of 
procedure of the Tokyo Trial. There was, arguably, no 
legal basis on which the tribunal could have gone be¬ 
yond the intentions of those who had convened the 
trial and given it authority. This was fully acknowl¬ 
edged in its judgment. 

The Defense Panel 

As early as Eebruary 21, 1946, the Judge Advocate Gen¬ 
eral’s QAG) Department in Washington, D.C., was 
asked to obtain fifteen or twenty suitable American at¬ 
torneys to form a defense panel “from which might be 
drawn by selection or by Court appointment counsel 
for Defendants charged.” On March 19, 1946, General 
MacArthur informed Justice Northcroft of these devel¬ 
opments and indicated that he had that day asked the 
JAG to increase the number of American defense law¬ 
yers from fifteen to twenty-five and to take care that 
they had the proper experience and qualifications that 
would allow the Japanese defendants a fair trial and ad¬ 
equate defense. 

Eor each defendant a Japanese defense counsel was 
found to take charge of his particular case and an 
American co-counsel assumed what was nominally a 
junior role. The working relationships between indi¬ 
vidual American attorneys and their Japanese counter¬ 
parts were not always easy. At first, not all of the defen¬ 
dants welcomed the Americans who were offered to 
them, but eventually all came to the conclusion that it 
was advisable to engage one or other of them. The de¬ 
fense counsel of both nationalities varied enormously 
in talent, energy, age, and experience. 

The Japanese defense counsel labored under im¬ 
mense handicaps. As George Ware revealed years later, 
when the defense case opened, the chief of defense 
counsel, Uzawa Somei, broadcast a nationwide radio 
appeal for “funds, communications, lodgings and food” 
(Ware, 1979, p. 145). The outcome was exceedingly 
disappointing. The attorneys hired by the accused fi¬ 
nally had to resort to the expedient of donating $1,000 
per head and each of the defendants paid $10,000 into 
a central pool to provide for translators, clerical staff, 
and witness expenses. Some of those difficulties were 
surmounted with the arrival of American associate 
counsel provided to bolster the defense. 

Defense motions to dismiss the charges against the 
accused were denied, following which the defense pre¬ 
sentation of its case began on Eebruary 3, 1947, and 
continued until January 12, 1948. The defense did not 
attempt to match the structure imposed by the prosecu¬ 
tion’s case and instead offered its case in six divisions. 


[1032] 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 



Tokyo Trial 


In due course, the prosecution and then the de¬ 
fense presented further evidence in rebuttal until Feb¬ 
ruary 10, 1948, at which time the defense filed further 
motions to dismiss, which were rejected. The summa¬ 
tions and other closing arguments continued from Feb¬ 
ruary 11 to April 16, 1948, when the proceedings were 
adjourned while the court considered its findings. 

By the close of evidence, the court had met in 818 
public sessions and heard from 416 witnesses in court, 
in addition to reading unsubstantiated affidavits and 
depositions from some 779 others whose evidence the 
court accepted for whatever probative value they might 
have had. The deeds recounted in the latter papers had 
so weakened many of these potential witnesses that it 
lay beyond their physical or mental capacity to travel 
to the Japanese capital in order to submit to a cross- 
examination. In other instances, individual Allied gov¬ 
ernments put obstacles in the way of potential witness¬ 
es for the defense who were prepared to testify on be¬ 
half of one or more of the accused or in the general 
divisions of the defense case. In a number of cases these 
potential witnesses had been diplomats, senior civil ser¬ 
vants, or government ministers before or during the 
war. The Allied powers also refused to permit the de¬ 
fense counsel any access to its own official documents 
(other than published records). All of this was prejudi¬ 
cial to the fairness of the proceedings. 

Judgment and Sentencing 

The 1,781-page judgment of the tribunal took months 
to prepare. The court president. Sir William Webb of 
Australia, required nine days to read it in court (No¬ 
vember 4-12, 1948). Before the judgment. Admiral Na¬ 
gano Osami and the former diplomat-cum-railway ad¬ 
ministrator Matsuoka Yosuke died of natural causes (a 
heart attack and pneumonia) brought about or exacer¬ 
bated by the strain of their circumstances and the poor 
conditions in which they were kept at Sugamo Prison. 
Another of the accused, Okawa Shumei, had been 
found unfit to stand trial after a theatrical episode last¬ 
ing only a few minutes before be so mucb as entered 
a plea of “not guilty,” and after protracted inquiries his 
case had been adjourned sine die. All twenty-five of tbe 
surviving defendants at the Tokyo Major War Crimes 
Trial were convicted, and all but two of them were 
found guilty on at least two charges. 

Seven were condemned to death by hanging. Six of 
the condemned men had been leading military and 
naval hgures. The seventh was a former prime minister, 
foreign minister, and professional diplomat, Hirota 
Koki. All but two of the remaining defendants were 
sentenced to life imprisonment. The two exceptions, 
both professional diplomats who served successive 


terms as foreign ministers in Tojo Hideki’s wartime 
cabinet, were sentenced to twenty years (Togo Sbigen- 
ori) and seven years Shigemitsu Mamoru). 

The Tribunal did not convict any organizations, 
but General MacArthur’s occupying forces were carry¬ 
ing out sweeping political purges of individuals and 
groups within Japan, blacklisting some 210,288 people, 
mostly on account of their previous membership in 
banned organizations. 

The judgment and sentences of the tribunal were 
confirmed by General MacArthur on November 24, 
1948, two days after a perfunctory meeting at his office 
with members of the Allied Control Commission for 
Japan, who acted as the local representatives of the na¬ 
tions of the Far Eastern Commission set up by tbeir 
governments. Six of those representatives made no rec¬ 
ommendations for clemency. Australia, Canada, India, 
and the Netherlands were willing to see the general 
make some reductions in sentences. He chose not to do 
so. The issue of clemency was thereafter to disturb Jap¬ 
anese relations with the Allied powers until the late 
1950s when a majority of the Allied powers agreed to 
release the last of the convicted major war criminals 
from captivity. 

In neither the Tokyo nor the Nuremberg Trials was 
it deemed sufficient for the defense to show that the 
acts of responsible officers or of government ministers 
and officials were protected as “acts of state.” The twin 
principles of individual criminal responsibility and of 
universal jurisdiction in the prosecution and punish¬ 
ment of war criminals were firmly established. 

Both courts ruled decisively that international law 
is superior to national law, and added that nothing that 
national courts or administrations might say could 
overturn that basic principle, which in times to come 
should be regarded as binding upon the victor as well 
as the vanquished. These judgments, by themselves, 
were not binding upon the domestic practices of states; 
yet, as all of the great powers and most of the lesser 
ones of the world at the time did sign the San Francisco 
Peace Treaty (which provided for all parties to accept 
the judgment of the Tokyo Tribunal in its entirety), 
there is a valid line of argument that it does indeed im¬ 
pose obligations upon each of those states (subject to 
any differences that may exist within their respective 
constitutions). 

To its credit the IMTFE exercised a cathartic func¬ 
tion of surpassing importance for the people of Japan 
and for their former enemies and, to the extent that its 
judgment was accepted and formally endorsed under 
the terms of the San Francisco Peace Treaty, it re¬ 
legitimated, as intended, the Allied occupation of Japan 
itself. 
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On March 7, 1950, the supreme commander issued 
a directive that reduced the sentences by one-third for 
good behavior and authorized the parole of those who 
had received life sentences after hfteen years. Several of 
those who were imprisoned were released earlier on pa¬ 
role due to ill-health. 

Hashimoto Kingoro, Hata Shunroku, Minamijiro, 
and Oka Takazumi were all released on parole in 1954. 
Araki Sadao, Hiranuma Kiichiro, Hoshino Naoki, Kaya 
Okinori, Kido Koichi, Oshima Hiroshi, Shimada Shige- 
taro, and Suzuki Teiichi were released on parole 
in 1955. Sato Kenryo, whom many, including Judge 
B. V. A. Roling regarded as one of the convicted war 
criminals least deserving of imprisonment, was not 
granted parole until March 1956, the last of the Class 
A Japanese war criminals to be released. On April 7, 
1957, the Japanese government announced that, with 
the concurrence of a majority of the powers represent¬ 
ed on the tribunal, the last ten parolee major Japanese 
war criminals were granted clemency and were to be re¬ 
garded henceforth as unconditionally free from the 
terms of their parole. 

The Aftermath 

The initial intention of the Allied powers was to hold 
further international military tribunals in both Germa¬ 
ny and Japan once the hrst major war crimes trials con¬ 
cluded. The defendants selected for the first trials were 
not regarded as the only major war criminals but as 
clearly representative members of the groups held re¬ 
sponsible for the outbreak of World War II. A large 
number of persons were held in custody with the inten¬ 
tion of bringing them to justice as Class A war crimi¬ 
nals. The British and Americans, however, soon lost 
their appetite for such proceedings (and their expense), 
and by December 1946 it was clear that no further 
major international war crimes trials would take place. 
In the end, however, it was not until Christmas Eve, 
1948, that a formal announcement was issued that the 
last of the nineteen individuals who might have been 
expected to hgure in further proceedings before the 
IMTFE were to be released rather than face trial. 

The decision to release these men was taken as a 
purely political act and had nothing much to do with 
the merits of their individual cases. However, it is 
worth noting that most of these potential accused gave 
evidence during the Tokyo Major War Crimes Trial 
and, even when they did not, the nature of their in¬ 
volvement in events described in that trial is evident in 
the transcripts and other documentation of its proceed¬ 
ings. 

An imperial rescript granting an amnesty by gener¬ 
al pardon for war crimes committed by members of the 


Japanese Armed Forces during World War II was is¬ 
sued on November 3, 1946. It had no effect upon the 
Allied trials, and the news of it attracted little if any in¬ 
terest abroad at the time. However, one can say with a 
degree of certainty that no Japanese war criminal will 
ever again be tried on indictment in a Japanese court 
for crimes related to the period before and during 
World War II. Foreign governments have long since 
ceased to reveal any interest in continuing to pursue 
Japanese war criminals through national courts, and 
without regard to the dwindling number of people still 
interested in the apprehension and prosecution of such 
perpetrators through international institutions, the 
new permanent International Criminal Court has been 
denied any jurisdiction at all over crimes committed 
prior to its own creation. 

In discussing the Tokyo trial, matters that have not 
been explored sufficiently include the political context 
of the Tokyo Trial proceedings, its charter and limited 
jurisdiction, the evidence presented in court, the dis¬ 
turbance in the power balance between the two oppos¬ 
ing sides, the tables of legal authorities on which the 
respective sides relied, the one-sided exclusion of evi¬ 
dence to the detriment of the defense, the forensic skills 
or inadequacies of counsel or members of the tribunal, 
the differing structures of the prosecution and defense 
cases, the soundness or otherwise of rulings made by 
the tribunal during the course of the Tokyo Trial, and 
the closing arguments found in the summations, rebut¬ 
tal and sur-rebuttal stages of the proceedings. The judg¬ 
ments of the international tribunals at Nuremberg and 
Tokyo, arguably the least satisfactory parts of all of the 
postwar proceedings, are read more frequently but sel¬ 
dom examined by scholars within the historical context 
of their trial processes. 

SEE ALSO Japan; Nuremberg Trials; War Crimes 
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In Sierra Leone, rebels of the Revolutionary United Front frequently amputated the limbs of their victims, including the very young, like 
this three-year-old girl, [teun voeten] 



Torture 

Torture—the infliction of severe physical or mental 
suffering—is frequently a component of systematic pol¬ 
icies and attacks against individuals or groups, in 
peacetime or in time of war. Torture is used variously 
as a weapon of war, as a means of soliciting information 
or confession, as a technique to humiliate or punish, as 
a tool of repression or intimidation, and as a form of 
sexual violence. Its typical victims include political op¬ 
ponents; particular national, racial, ethnic, religious or 
other groups; women; prisoners of war; detainees; and 
ordinary criminal suspects. 

In response, international law has prohibited tor¬ 
ture and other cruel, inhuman or degrading treatment 
in absolute terms. The prohibition of torture and other 
forms of ill treatment ranks among the most firmly en¬ 
trenched principles of international law regarding 
human rights and of international humanitarian law. 
The right not to be tortured is based on the principles 
of human dignity and integrity of the person that un¬ 
derlie these bodies of law. 


Torture is also considered a crime under interna¬ 
tional law. It is one of a small number of acts consid¬ 
ered so heinous that all countries must play their part 
in pursuing the perpetrators. As a U.S. court ruled in 
the landmark case of Filartiga v. Pena-Irala, “the tortur¬ 
er has become—like the pirate and slave trader before 
him —hostis humani generic, an enemy of all mankind.” 

International and National Norms Prohibiting 
Torture and Other Ill-Treatment 

International legal norms prohibiting torture and other 
forms of ill-treatment have developed, largely since 
1945, as central components of the international law of 
human rights, international humanitarian law, and in¬ 
ternational criminal law. The Universal Declaration on 
Human Rights (UDHR) of 1948 includes freedom from 
torture as one of the fundamental rights belonging to 
all human beings. Article 5 of the declaration provides 
that “No one shall be subjected to torture or to cruel, 
inhuman, or degrading treatment or punishment.” Sub¬ 
sequently, identical or similarly worded prohibitions 
were included in human rights treaties adopted at in¬ 
ternational and regional levels, and these set legal stan- 
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dards for individual governments to follow. These in¬ 
clude Article 7 of the International Covenant on Civil 
and Political Rights (ICCPR) of 1966, Article 3 of the 
European Convention on Human Rights of 1950, Arti¬ 
cle 5 of the American Convention on Human Rights of 
1969, and Article 5 of the African Charter on Human 
and Peoples’ Rights of 1981. 

These treaties oblige states to refrain from torture 
or other prohibited treatment, and establish mecha¬ 
nisms for making states accountable if their officials 
commit such abuses. The prohibition on torture is ab¬ 
solute, and allows for no exceptions. In human rights 
treaties, torture is invariably listed as a “non-derogable” 
right. States must never deviate from the prohibition on 
torture, even, according to Article 4 of the ICCPR, “in 
time of public emergency which threatens the life of the 
nation.” 

A major landmark was the 1984 conclusion of a 
treaty aimed specifically at stamping out torture: the 
Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment (otherwise 
known as the Torture Convention). By March 2004, 
this convention had 134 state signatories. The Torture 
Convention set out specific measures that governments 
must take to prevent and punish torture, and estab¬ 
lished its Committee Against Torture to monitor states’ 
compliance and to receive individual complaints. 

Regional torture-specific instruments followed. In 
1985, the Inter-American Convention to Prevent and 
Punish Torture came into effect. The European Con¬ 
vention for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment passed into law in 
1987, followed by the Robben Island Guidelines on the 
prevention of torture and ill treatment in Africa in 
2002. Under UN auspices, sets of guidelines were de¬ 
veloped that aimed at preventing torture. Among these 
were the UN Code of Conduct for Law Enforcement 
Officials of 1979 and the UN Body of Principles for the 
Protection of All Persons under Any Eorm of Detention 
or Imprisonment of 1988. 

In parallel to these developments in the sphere of 
human rights, norms prohibiting torture and other ill- 
treatment also developed in the spheres of international 
humanitarian law, and the laws of war. The four Gene¬ 
va Conventions of 1949 list torture and inhuman treat¬ 
ment committed during international armed conflict 
that are considered grave breaches of the Geneva Con¬ 
ventions (war crimes). Article 3, common to all four of 
the Geneva Conventions, as well as the second Addi¬ 
tional Protocol II to those conventions hold torture and 
cruel, humiliating, and degrading treatment as prohib¬ 
ited by the law applying to internal armed conflicts. 


As the concept of crimes against humanity devel¬ 
oped in the wake of World War II atrocities, torture 
was considered to be covered, although not listed ex¬ 
plicitly, in early definitions. The Nuremberg and Tokyo 
Charters of 1945 and 1946, on which trials of German 
and Japanese World War II leaders were based, includ¬ 
ed within their definitions of prosecutable crimes 
against humanity “other inhumane acts committed 
against any civilian population.” The Control Council 
Law No. 10 of 1945, used as the basis for prosecuting 
second-tier Nazis, specifically listed torture as one of 
the inhumane acts constituting a crime against human¬ 
ity. 

When the International Criminal Tribunal for Eor- 
mer Yugoslavia (ICTY) was established by the UN in 
1993, its statute listed torture as among the crimes 
against humanity that the tribunal could prosecute. 
The 1994 statute of the International Criminal Tribunal 
for Rwanda (ICTR) followed suit. The Rome Statute for 
the International Criminal Court (ICC), which was 
concluded in 1998, codified crimes against humanity 
in greater detail. Article 7 of that statute includes the 
widespread or systematic practice of torture as a crime 
against humanity, when such practices are committed 
as part of an attack directed against a civilian popula¬ 
tion. Also listed are “[o]ther inhumane acts of a similar 
character internationally causing great suffering or seri¬ 
ous injury to body or to mental or physical health.” 

Torture is also one of the acts that can constitute 
the crime of genocide. The definition adopted in the 
Genocide Convention of 1948 included, at Article 
11(b), “causing serious bodily or mental harm.” This 
definition was intended to cover a range of acts of phys¬ 
ical violence falling short of actual killing, as well as 
acts causing serious mental harm. The ICTR helped to 
clarify the meaning of this phrase in 1998 in the 
Akayesu case, finding that the definition of serious bod¬ 
ily or mental harm, includes acts of torture, be they 
bodily or mental, and inhumane or degrading treat¬ 
ment and persecution, and could include rape and 
other acts of sexual violence or death threats. The 
Rome Statute included a document that set out the 
physical and mental elements of each crime that needed 
to be proved in any given case brought before the ICC. 
This document, titled “Elements of Crimes” contains 
the following footnote to the crime of genocide by caus¬ 
ing serious bodily or mental harm: “This conduct may 
include, but is not necessarily restricted to, acts of tor¬ 
ture, rape, sexual violence or inhuman or degrading 
treatment.” 

The absolute prohibition on torture is has been 
generally accepted as a part of customary international 
law, and is therefore binding on all states, not only 
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those that become party to treaties prohibiting torture. 
This view has been upheld by international courts and 
tribunals, as well as by national courts. The prohibition 
has also been recognized as a norm of jus cogens, which 
is an overriding or superior principle of international 
law. 

Torture and other ill-treatment are also specihcally 
prohibited in many national constitutions. Even where 
a prohibition on torture is not specihcally included in 
the constitution, it has been made into other provi¬ 
sions. For instance, by giving a wide interpretation to 
the right to life and personal liberty, the Indian Su¬ 
preme Court has incorporated freedom from torture 
among its schedule of constitutionally protected rights. 
Many states have made torture a specihc criminal of¬ 
fence under their penal codes. Torture is also common¬ 
ly criminalized in military codes and through legisla¬ 
tion incorporating the war crimes provisions of the 
Geneva Conventions. After becoming party to the 
Rome Statute for the ICC, states have also incorporated 
torture as a crime against humanity, as genocide, and 
as a war crime in their domestic law. 

The international norms in this array of treaties 
and customary international law impose a range of ob¬ 
ligations on states. For instance, states must not only 
refrain from using torture, they must also take strong 
positive measures to prevent and punish torture. Arti¬ 
cle 2.1 of the Torture Convention obliges states to “take 
effective legislative, administrative, judicial or other 
measures to prevent acts of torture in any territory 
under its jurisdiction.” Such measures include training 
law enforcement personnel and other public officials 
and reviewing rules and practices relating to the inter¬ 
rogation and custody of prisoners and detainees. States 
must also ensure that statements taken as a result of 
torture may not be used in court as evidence, except 
against a person accused of torture as evidence that the 
statement was made. 

States also have an obligation to investigate and 
prosecute individuals responsible for torture. Under 
Article 4 of the Torture Convention, states are obliged 
to ensure that all acts of torture are criminal offences 
under domestic criminal law, and to impose penalties 
that reflect their grave nature. States are obliged to 
carry out a prompt and impartial investigation whenev¬ 
er torture or ill-treatment is alleged, to identify those 
responsible, and to impose an appropriate punishment, 
as illustrated in the case of Velasquez Rodriguez v. Hon¬ 
duras, tried before the Inter American Court of Human 
Rights in 1988. 

The duty of states to ensure that torturers are 
brought to justice is not limited to policing what hap¬ 
pens within their own borders, since torture is also a 


crime under international law. According to Articles 
5.2 and 7 of the Torture Convention, when an alleged 
torturer is present within its jurisdiction, regardless of 
where the torture was committed, a state must either 
prosecute the person, or extradite them elsewhere to 
face trial. This exceptional jurisdiction—based only on 
the nature of the crime itself, regardless of where the 
crime was committed or by whom—is recognized in in¬ 
ternational law and is known as universal jurisdiction. 
The “extradite or prosecute” formula exists also in the 
Geneva Conventions in relation to grave breaches, thus 
applying to those who commit torture in the course of 
an international armed conflict. Even outside the scope 
of these treaties, states have the right, and may be 
obliged, under international law to prosecute torture 
on the basis of universal jurisdiction. There is increas¬ 
ing authority for the proposition that customary inter¬ 
national law requires states to prosecute all crimes 
against humanity, genocide, and war crimes, and that 
this extends to war crimes committed in internal armed 
conflict, to individual acts of official torture, and possi¬ 
bly also to cruel or inhuman treatment. 

The duty to prosecute torture, and its status as a 
crime under international law, has a number of impor¬ 
tant implications. There is increasing consensus that 
amnesties should not be granted for torture, nor should 
the normal rules on statutes of limitations or immuni¬ 
ties be applied in cases of torture. For instance, the Brit¬ 
ish House of Fords ruled in March 1999 that Augusto 
Pinochet was not entitled to head-of-state immunity for 
torture from the time that the Torture Convention ap¬ 
plied. 

According to Article 13 of the Torture Convention, 
states must provide access to adequate remedies for vic¬ 
tims when torture occurs. Any individual who alleges 
they have been tortured must have the right to com¬ 
plain to competent authorities, and to have the allega¬ 
tion promptly and impartially examined. Further, 
victims have a right to reparation, including compensa¬ 
tion, restitution, rehabilitation, “satisfaction” (which 
may include bringing to account those responsible and 
symbolic measures such as commemorations), and 
guarantees that torture will not recur. These victim’s 
rights are laid out in a UN draft document regarding 
the basic principles and guidelines on the right to a 
remedy and reparation for victims of violations of inter¬ 
national human rights law and violations of interna¬ 
tional humanitarian law, as revised October 2003. Fi¬ 
nally, the duty to protect people from torture and other 
ill treatment extends to the duty not to hand them over 
to be tortured elsewhere. Article 3 of the Torture Con¬ 
vention prohibits states from expelling, returning, or 
extraditing a person to another state where there are 
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substantial grounds for believing tbey could be subject¬ 
ed to torture or other prohibited treatment there. 

Definitions of Torture 

Torture is absolutely prohibited in all circumstances. 
But what is it? A common element that appears consis¬ 
tently in definitions is that torture is the intentional in¬ 
fliction of severe pain or suffering, whether physical or 
mental, on a person. Decisions of international human 
rights courts and monitoring bodies have been very in¬ 
fluential in establishing the basic elements of the defini¬ 
tion. International criminal tribunals have relied heavi¬ 
ly on these decisions to interpret what constitutes 
torture when it is being prosecuted as a crime against 
humanity or as a genocidal act, although they have also 
departed from the international human rights law in¬ 
terpretations in significant aspects. 

The severity or intensity of pain or suffering caused 
is one factor that will determine whether behavior 
amounts to torture. An act has to cause “very serious 
and cruel suffering” to constitute torture, as the Euro¬ 
pean Court of Human Rights decided when called upon 
to consider whether certain techniques used by U.K. se¬ 
curity forces while interrogating IRA suspects in North¬ 
ern Ireland were lawful (Ireland v. U.K.). The court 
concluded, in its judgment of 1978, that the techniques 
(hooding; being made to stand against a wall for many 
hours; subjection to constant noise; and deprivation of 
sleep, food and drink) were not severe enough to con¬ 
stitute torture, but did constitute inhuman treatment, 
which is also prohibited under the Torture Convention. 
The ICTY also followed this approach, finding that the 
severity of pain or suffering is what sets torture apart 
from other crimes. Subjective as well as objective fac¬ 
tors may be considered in assessing severity. The Euro¬ 
pean Court of Human Rights takes into account all the 
circumstances, including the duration of the treatment; 
its physical and mental effects; and the sex, age, and 
state of health of the victim. The ICTY has also said that 
subjective as well as objective criteria may be relevant 
in assessing the gravity of the harm. 

As for the definition of mental torture, once again 
international cases have helped to clarify how to assess 
whether mental suffering caused by a certain act is se¬ 
vere enough to amount to torture. In the case of Estrella 
V. Uruguay, in 1980, the Human Rights Committee 
found that mock amputation of the hands of a well- 
known guitarist was psychological torture. 

Another factor that distinguishes torture from 
other ill-treatment in the international law of human 
rights is the purpose for which the particular suffering 
is inflicted. In human rights law, exemplified in Article 
1 of the Torture Convention, in order for conduct to 


amount to torture, it must be inflicted for specific pur¬ 
poses such as obtaining information or a confession, 
punishment, intimidation, coercion, or discrimination. 
The European Commission of Human Rights had al¬ 
ready established the need for such a purpose in its 
1969 decision in a case concerning the conduct of 
Greek security forces following the military coup. This 
legal decision, following what came to be known as the 
“Greek case,” confirmed that without such a purpose, 
the same act would be classified as ill treatment but not 
torture. The European Court of Human Rights has con¬ 
tinued to look for specific purposes before it will cate¬ 
gorize an act as torture, for example, in the 1996 case 
of Aksoy V. Turkey. The Israeli Supreme Court, when 
considering methods used by Israeli security services in 
interrogating Palestinian suspects in 1999, distin¬ 
guished between a situation in which sleep deprivation 
is a side effect inherent in interrogation, which would 
not be unlawful, and a situation where prolonged sleep 
deprivation is used as an end in itself, for the purpose 
of tiring or breaking the prisoner, in which case it 
would not be lawful. 

In international criminal law, however, the re¬ 
quirement of a particular purpose appears to be losing 
ground. In cases concerning torture as a crime against 
humanity, although the ICTY and ICTR have held that 
the act or omission must aim at purposes such as those 
outlined in Article 1 of the Torture Convention, (e.g., 
the ICTR in the Akayesu case, 1998), they have also 
said that this is not to be viewed as an exhaustive list, 
and that the prohibited purpose need not be the pre¬ 
dominating or sole purpose. In a further departure, in 
the Rome Statute’s “Elements of Crimes,” a footnote to 
the elements of the crime against humanity of torture 
states that: “It is understood that no specific purpose 
need be proved for this crime.” 

Another difference has opened up between human 
rights law and international criminal law as regards the 
state-actor requirement. The Torture Convention re¬ 
quires an act of torture to have been “inflicted by or at 
the instigation of or with the consent or acquiescence 
of a public official or other person acting in an official 
capacity.” The rule reflects the traditional purpose of 
human rights protection, which is to place limits on 
abuses by states rather than to regulate behavior be¬ 
tween private individuals. This approach has shown 
signs of breaking down in some respects, however. Tor 
instance, states are increasingly required to regulate 
private individuals’ behavior in order to protect vulner¬ 
able people from ill treatment. In the sphere of interna¬ 
tional criminal law, non-state actors can be held re¬ 
sponsible for torture. The ICTY decided that the 
definition of torture in the context of crimes against 
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humanity is not identical to the definition in the Tor¬ 
ture Convention, and that outside the framework of the 
Torture Convention, customary international law does 
not impose a public official requirement in relation to 
criminal responsibility for torture. 

Special elements are added to the crime of torture 
if it is prosecuted as a crime against humanity, an act 
of genocide, or a war crime. For example, as a crime 
against humanity under the Rome Statute, torture must 
be carried out as part of a widespread or systematic at¬ 
tack against a civilian population, accompanied by the 
knowledge or intention to further such an attack, and 
it must be inflicted upon a person in the custody or 
under the control of the accused. When prosecuted as 
an act of genocide, the serious bodily or mental harm 
must be caused to persons belonging to a particular na¬ 
tional, ethnical, racial or religious group, and the per¬ 
petrator must have intended to destroy that group, in 
whole or in part. The conduct must either be part of 
a “manifest pattern of similar conduct” against such a 
group, or be itself capable of causing such destruction 
of the group. 

The international criminal tribunals have been in¬ 
strumental in expanding understandings of the defini¬ 
tion of torture, for instance, by prosecuting rape and 
other forms of sexual violence under the heading of tor¬ 
ture as a crime against humanity. The ICTY Appeals 
Chamber has said that, since sexual violence necessari¬ 
ly gives rise to severe pain or suffering, the crime of tor¬ 
ture has been established once rape has been proved. 

Definitions of Inhuman and Degrading 
Treatment or Punishment 

Again, interpretations of these terms have developed in 
the law of human rights. Treatment causing less severe 
suffering, or not for one of the requisite purposes, may 
nonetheless constitute inhuman or degrading treat¬ 
ment. Solitary confinement, incommunicado deten¬ 
tion, and poor prison conditions are examples of be¬ 
havior that may amount to inhuman treatment, 
depending on the circumstances. For example, in Oca- 
lan V. Turkey, the European Court of Human Rights 
found in 2003 that complete sensory isolation, coupled 
with total social isolation, can destroy the personality 
and would constitute inhuman treatment. On the other 
hand, it held that merely prohibiting contact with other 
prisoners for legitimate reasons such as security does 
not in itself amount to a violation. In the Greek case, 
treatment was found to be degrading if it grossly humil¬ 
iates a person before others, or if it drives a person to 
act against his or her will or conscience. International 
criminal tribunals have generally followed these inter¬ 
pretations. In the ICTY and ICTR, using persons as 


human shields is an example of behavior that has been 
found to constitute inhuman or cruel treatment. 

The definitions of torture and other forms of pro¬ 
hibited treatment, and the boundaries between sucb 
various forms of treatment, tend to be somewhat fluid 
and to change over time. According to the European 
Court of Human Rights, in its findings in Ireland v. 
U.K., the distinction between torture and other forms 
of prohibited treatment was embodied in the Torture 
Convention in order to allow the special stigma of tor¬ 
ture to attach only to deliberate inhuman treatment 
causing very serious and cruel suffering. The European 
Court has also consciously amended its standards over 
the years, classifying as torture acts which it had previ¬ 
ously viewed as inhuman treatment in the past. An ex¬ 
ample of this shift in classification can be seen in the 
1999 case of Selmouni v. France. 

Sanctions 

How does the prohibition on torture and other ill- 
treatment affect what forms of punishment states may 
impose, given that the Torture Convention says that 
torture “does not include pain or suffering arising only 
from, inherent in, or incidental to lawful sanctions”? 
The same exclusion appears as part of the definition of 
torture as a crime against humanity applying in the 
ICTY, ICTR, and ICC. The main reason for the exclu¬ 
sion is to make clear that punishments such as impris¬ 
onment, which might otherwise be challenged on the 
basis tbey cause severe suffering, do not constitute tor¬ 
ture. The question is to what extent this leaves open the 
door for other punishments that would otherwise fall 
foul of the definition but are permitted under national 
law. Some argue that the phrase rightly leaves what 
constitutes cruel, inhuman, or degrading treatment or 
punishment to be determined by the moral and legal 
standards in each society. Under Islamic shari’a law, 
theft is punishable by amputation of the right hand, 
and in certain countries, corporal punishments are ad¬ 
ministered by the courts. Some national courts have 
ruled that corporal punishments such as whipping and 
flogging violate the prohibition on torture or ill- 
treatment. Examples are Botswana, Zimbabwe, Namib¬ 
ia, South Africa, and St. Vincent and tbe Grenadines. 
In Tyrer v. U.K., the European Court of Human Rights 
found that the punishment of birching (a type of flog¬ 
ging) ordered by a juvenile court was a degrading pun¬ 
ishment. The UN Special Rapporteur on Torture re¬ 
ported to the Commission on Human Rights in 1997 
that, in his view, corporal punishment violates the pro¬ 
hibition on torture or cruel, inhuman, or degrading 
treatment or punishment. Eurther, punishments are 
subject to scrutiny according to international stan¬ 
dards. Subsequently, the commission adopted a Reso- 
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lution 1997/38, which stated that corporal punishment 
can amount to cruel, inhuman, or degrading punish¬ 
ment or even to torture. Corporal punishment is pro¬ 
hibited in the Geneva Conventions in relation to pris¬ 
oners of war or protected civilians in international 
armed conflict. 

The courts of several countries, including Tanza¬ 
nia, Canada, Hungary, and South Africa, have held that 
the death penalty violates constitutional prohibitions 
on torture and other forms of ill-treatment. In the Oca- 
lan case, the European Court of Human Rights in 2003 
declined to reach a hrm conclusion on whether the 
death penalty was inhuman and degrading in all cir¬ 
cumstances, but found that its imposition following an 
unfair trial did amount to inhuman treatment. The pro¬ 
hibition on torture also places limitations on how the 
death penalty is implemented. In 1994, the Judicial 
Committee of the Privy Council, the highest court of 
appeal for Jamaica, ruled that to carry out executions 
after 14 years of delay would violate the Jamaican con¬ 
stitution, and that after five years on death row, a pris¬ 
oner would have suffered inhuman punishment (Pratt 
and Morgan v. Attorney General for Jamaica). 

Psychological Impact of Torture 

Both physical and mental torture can have lasting psy¬ 
chological effects. In serious cases, post-traumatic 
stress disorder (PTSD) can be diagnosed. Criteria for 
PTSD include re-experiencing aspects of a traumatic 
event in nightmares or flashbacks, avoidance of re¬ 
minders of tbe event, sleep problems, memory and con¬ 
centration problems, anger, and low mood. However, 
the concept of PTSD is somewhat controversial among 
mental health experts, and some (such as Derek Sum- 
merfield) do not accept that there is a psychiatric ill¬ 
ness that is specific of trauma or torture. Such dissent¬ 
ing experts view the reframing of distress as a 
psychological disturbance to be a distortion, and prefer 
to look for solutions in a broader social recovery. 

Because of tbe widespread use of torture and the 
particular needs of those who survive it, specialized 
torture rehabilitation centers have sprung up all around 
the world that provide physical and psychological 
treatment for survivors of torture. Some of these are in 
the countries where torture is taking place, and others 
cater primarily for refugee communities. The UN in 
1981 established the UN Voluntary Fund for Victims 
of Torture to provide humanitarian assistance through 
medical, legal, and other forms of support to torture 
victims and their families. 

International law has increasingly recognized that 
the psychological impact of torture calls for particular 
legal remedies. In international standards that are de¬ 


veloping on the right to reparation, rehabilitation— 
including medical and psychological care as well as 
legal and social services—is specifically identified as 
one of the forms of reparation to which victims of viola¬ 
tions will be entitled. This perspective is explicitly em¬ 
bodied in the UN Draft Basic Principles and Guidelines 
on the Right to a Remedy and Reparation. 

Action of International Institutions and 
International Jurisdietions against Torture 

Monitoring states’ records on torture and holding them 
accountable is the function of international human 
rights treaty bodies. Among these bodies is the UN 
Committee Against Torture, established under the Tor¬ 
ture Convention, which requires member states to sub¬ 
mit regular reports on what they are doing to comply 
with the treaty, and issues observations and recommen¬ 
dations in response. Although the Committee Against 
Torture lacks enforcement powers and is frequently 
frustrated by states’ late reporting, most states that are 
party to the Torture Convention do submit reports and 
appear before the committee to defend their records. 
The UN Commission on Human Rights has also taken 
steps specifically targeting torture. Its Special Rap¬ 
porteur on Torture takes up cases of alleged torture 
with governments, carries out country visits, and re¬ 
ports annually to the Human Rights Commission. 
These mechanisms are designed to respond both to in¬ 
dividual or isolated acts and to systematic torture. 

Procedures have also been developed specihcally 
to address situations where torture is committed as part 
of a widespread or systematic pattern of violations. 
Under Article 20 of the Torture Convention, there is es¬ 
tablished a confidential inquiry mechanism that allows 
the committee to look into information that torture is 
being systematically practiced in a member state. The 
UN Commission on Human Rights also has a confiden¬ 
tial procedure (known as the 1503 Procedure) for con¬ 
sidering information pointing toward a consistent pat¬ 
tern of gross and systematic violations. If, after 
examining the situation, a special working group be¬ 
lieves further steps are needed, it can turn the matter 
over for more public consideration by the commission. 
This procedure was revised following a review in 2000, 
in response to the widely held view that it was ineffec¬ 
tive. 

Individual complaint mechanisms established at 
regional and international levels have been important 
in revealing places where systematic torture is taking 
place, as well as in providing redress for individual vic¬ 
tims. United Nations’ treaty bodies, including the Com¬ 
mittee Against Torture, receive complaints from 
individuals, but only against states that have agreed to 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1041 ] 



Torture 


such complaints being referred. The treaty bodies also 
issue non-binding decisions on whether a violation has 
taken place. Regional human rights courts, such as the 
European and Inter-American Courts of Human Rights, 
have played a leading role in defining torture and other 
forms of ill-treatment, and have issued many judg¬ 
ments declaring that a violation has occurred and or¬ 
dering compensation to individual torture victims. 
However since the remedies they order are directed at 
the individuals whose cases are before them, these 
courts have not been able to deal directly with the un¬ 
derlying causes of widespread or systematic torture. 
Nevertheless, their findings can help to reveal the prob¬ 
lem, and may help bring about international pressure 
for change. 

International inspection mechanisms have been es¬ 
tablished that aim to prevent torture by addressing the 
conditions it which it occurs. The European Commit¬ 
tee for the Protection of Torture and Inhuman or De¬ 
grading Treatment or Punishment (the ECPT) operates 
within Europe and is designed to bring about improve¬ 
ments in conditions in which prisoners and detainees 
are held. This committee conducts regular inspections 
of places of detention within its member states, and 
also makes ad hoc, unscheduled visits in response to 
specihc concerns. After a visit, the committee reports 
its findings to the state in which the detentions are oc¬ 
curring, and gives that state an opportunity to respond. 
Normally, the state allows the report to be made public. 
In 2002, a new Optional Protocol to the UN Conven¬ 
tion against Torture was adopted by the UN General 
Assembly, establishing a similar system of international 
inspection of places of detention for states that are 
party to the Convention and that have signed up for 
participation in the inspection program. 

The international community has also taken col¬ 
lective action to hold individuals criminally account¬ 
able for torture, along with other crimes under interna¬ 
tional law. Since the Nuremberg trials, international 
law has recognized torture in its occurrence as a crime 
against humanity, but there have been relatively few 
prosecutions either at the international or national 
level until the establishment of the ICTY and the ICTR 
in the 1990s. Torture and ill treatment were prosecuted 
in some of the post-World War II trials. One example 
was the “High Command Case” brought by the U.S. 
against fourteen Nazi defendants in Germany in the 
1940s. Torture was singled out by the international 
commissions of experts that convinced the UN Security 
Council to establish the ICTY, the ICTR, and, in 2000, 
the Special Panels in East Timor. It was also one of the 
violations that spurred the UN to agree to work togeth¬ 
er with the government of Sierra Leone to establish the 


Special Court there in 2002. Numerous indictments for 
torture have been handed down by these judicial insti¬ 
tutions. 

There are also examples of countries prosecuting 
torture as part of an attempt to deal with atrocities in 
their own past. Klaus Barbie, bead of the Gestapo in 
Paris during the Nazi occupation of Prance in World 
War 11, was tried in a Prench criminal court in 1987 for 
crimes against humanity committed in Prance during 
the war, in which acts of torture featured prominently. 
He was sentenced to life imprisonment. Truth-seeking 
mechanisms, such as national truth commissions, have 
also investigated widespread torture. In its report of 
2003, the Peruvian Truth Commission concluded that 
during the period 1983 to 1997 there was a widespread 
practice of torture by state officials that amounted to 
crimes against humanity, and recommended that crimi¬ 
nal charges be brought against those responsible. 

The 1990s saw a significant increase in action by 
individual states to pursue alleged torturers for acts 
committed outside their territory, relying either on uni¬ 
versal jurisdiction or other permissible bases of juris¬ 
diction, sucb as tbe nationality of the victim. The num¬ 
ber of states that had amended their law to provide a 
jurisdictional basis for their courts to prosecute torture 
committed elsewhere, and the number of actual prose¬ 
cutions, steadily increased. In 1994 a Danish court con¬ 
victed Refik Saric under the Geneva Conventions for 
torturing detainees in a Croat-run prison camp in Bos¬ 
nia in 1993, and sentenced him to eight years imprison¬ 
ment. A Spanish court charged former Chilean Presi¬ 
dent Augusto Pinochet with committing torture in 
Chile, and sought his extradition from the U.K. in 
1998. That process was stopped, not due to any juris¬ 
dictional impediment, but because Pinochet was found 
to be unht to stand trial. Complaints including torture 
have also been pursued in the courts of several Europe¬ 
an countries, including Belgium, Prance, the Nether¬ 
lands, and Senegal, involving alleged torture in Chad, 
Mauritania, Rwanda, Algeria, Tunisia, Suriname, Chile, 
and Argentina. 

SEE ALSO Conventions Against Torture and Other 

Cruel, Inhuman, and Degrading Treatment; 

Prosecution; Psychology of Perpetrators; 

Psychology of Victims; Reparations 
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Trail of Tears 

At the time of European entry into North America, the 
Cherokee Nation included a large portion of the south¬ 
ern United States. Over the years, however, treaties and 
military actions reduced the Cherokee lands to an area 
comprised of western North Carolina, southeastern 
Tennessee, northern Georgia, and northeastern Ala¬ 
bama. Even here, the Cherokee, a number of whom 
were educated and literate, lived under the legislative 
control of whites without recourse to personal legal 
protection. 

As early as 1810 a group known as the Western 
Cherokee had migrated to Arkansas Territory. Over the 
years others followed, including the illustrious Sequ¬ 
oyah, inventor of the world-famous Cherokee Syllabary 
(or Cherokee alphabet). During 1828 these Cherokee 
traded their Arkansas lands for others in Indian Terri¬ 
tory (now Oklahoma). 

Two events in 1828 exacerbated the situation for 
the Cherokee Nation: the election of Andrew Jackson 
as president of the United States and the discovery of 
gold on the Cherokee lands of northern Georgia, 
spawning state laws that annexed the lands for gold¬ 
mining and stripped the Cherokee of legal redress from 


whites. Despite the determined opposition of Cherokee 
chief John Ross, in 1830 Jackson was able to push 
through Congress an Indian Removal Bill that would 
remove, on a so-called voluntary basis, all Eastern Indi¬ 
an tribes to west of the Mississippi River. His adminis¬ 
tration further supported the power of the states, in de¬ 
fiance of the U.S. Supreme Court, to usurp solemn 
treaties made with the Cherokee and other tribes. Dur¬ 
ing the winter of 1831-1832 Chief Justice John Mar¬ 
shall ruled that U.S. treaties overrode the laws of the 
state of Georgia. Jackson supposedly replied, “John 
Marshall has rendered his decision; now let him en¬ 
force it” (Woodward, 1963, p. 171). 

When Ross, backed by the Cherokee full-blood 
majority, stubbornly refused to accede to Jackson’s de¬ 
mands, Jackson subverted the accepted Cherokee form 
of governance and conspired with a group of Cherokee 
intellectuals who were amenable to removal. Through 
his representative, the Reverend John E. Schermerhorn, 
Jackson was able to negotiate the 1835 Treaty of New 
Echota with the ad hoc group. By this treaty the Chero¬ 
kee Nation ceded all its lands east of the Mississippi to 
the United States for a sum of $3.25 million and agreed 
to relocate to new lands in Indian Territory. A U.S. offi¬ 
cer who witnessed the treaty signing opined that if 
placed before the Cherokee people, the treaty would 
have been rejected by nine-tenths of them. Eormer 
president John Quincy Adams called the treaty “an 
eternal disgrace upon the country” (Eaton, 1914, p. 
55). 

Once the Treaty of New Echota was ratified by 
Congress, Jackson issued a proclamation decreeing that 
the United States no longer recognized the existing 
Cherokee governance. U.S. troops commenced round¬ 
ing up Cherokee and herding them to collection camps 
at U.S. military posts during 1837 and 1838. Without 
prior notice terrified families were forced from their 
homes and driven off their lands, leaving behind all 
they owned. At times wives, husbands, and children 
were separated from one another. Often they were 
abused and degraded by the troops (Jones, 1838, p. 
236). 

During 1837 and the spring of 1838 over two thou¬ 
sand Cherokee were rounded up by the army and re¬ 
moved forcibly to the West. Traveling both by river and 
overland, some of these parties suffered cholera and 
other illnesses, many dying en route. Another twenty- 
three hundred of the Pro-Treaty Party departed volun¬ 
tarily, taking an overland wagon route by way of Mem¬ 
phis. A number of Cberokee escaped troops by hiding 
out in the mountains of western North Carolina. 

With a severe drought delaying removal through 
the summer and fall of 1838, some twelve thousand 
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A map of Georgia and Alabama, 1823. As part of its Indian removal policy, the U.S. government forcibly moved Native Americans, during 
the 1830s, from their homelands in the southeastern United States to lands far west of the Mississippi River, [corbis] 


Cherokee remained imprisoned in the cramped, dis¬ 
ease-ridden stockade pens without bedding, cooking 
utensils, spare clothing, sanitation facilities, fresh 
drinking water, adequate food, medical attention, or 
shelter from the blazing sun. Official records indicate 
that 353 Cherokee died in the camps, but most histori¬ 
ans believe the number was mucb larger. 

Eventually, the surviving Cherokee were moved to 
collection points for their forced march to Indian Terri¬ 
tory. Fort Payne, Alabama, served as one point of de¬ 
barkation for a party that, lacking tents, blankets, and 
even shoes, took a middle route through northern Ar¬ 
kansas. Another group was formed at Ross’s Landing 
near Chattanooga. By far the greatest number of Chero¬ 
kee were herded into camps at Calhoun Agency’s Rat¬ 
tlesnake Springs near present-day Charleston, Tennes¬ 
see. 

Here, principally, began the infamous Cherokee 
Trail of Tears, which followed a winter-imperiled, 800- 


mile route through Kentucky, Illinois, and Missouri. 
Detachments of overland wagon caravans organized 
and departed through October and November 1838 on 
their fateful three-month journey. Each of these was 
under the control of Cherokee Nation captains and 
light-horse police, Ross having convinced General 
Winfield Scott that the Cherokee themselves could best 
manage tbeir own removal. 

As the first dazed contingent pushed off from Rat¬ 
tlesnake Springs on October 1, the mixed-blood scholar 
William Shorey Coodey expressed his deep pathos. 
“Pangs of parting,” he observed, “are tearing the hearts 
of our bravest men at this forced abandonment of their 
dear lov’d country” (Hoig, 1996, p. 3). 

Even at the start of the foreboding three months on 
the trail, there were problems. Children, the elderly, 
and those weak with illnesses contracted in the camps 
were loaded into the few wagons available. Many others 
were forced to walk and carry whatever goods they pos- 
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sessed. Once on the move, they suffered from billowing 
trail dust or, when the rains came, wheel-clogging mud 
that once dried, left deep, travel-impeding ruts. But 
worse problems developed when severe weather ar¬ 
rived. By the time the lead caravans reached Kentucky, 
an early blizzard struck, bringing punishing tempera¬ 
tures along with blowing snow and icy roads that made 
travel even more difficult. Canvas wagon covers pro¬ 
vided scant protection at night. 

Members of the caravan had already begun to die, 
among tbem proud elderly Chief White Path, who in 
1827 led a rebellion against white influence on his peo¬ 
ple. He was buried along the trail near Hopkinsville, 
Kentucky; his grave is marked by a long pole and linen 
flag. 

A traveler from Maine, who encountered the Cher¬ 
okee exodus in early December, observed the wagons 
loaded with the sick, feeble, and dying as tbe majority 
of the Cherokee struggled forth against the flesh- 
numbing winds. One young Cherokee mother “could 
only carry her dying child a few miles further, and then 
she must stop in a stranger land and consign her much 
loved babe to the cold ground and pass on with the 
multitude” (New York Observer, 1839). 

The Cherokee agony grew even worse upon reach¬ 
ing the ice-clogged Ohio River and beyond. Blasts of 
snow and freezing rain plagued the march; dysentery, 
whooping cough, and other diseases decimated the 
doctorless caravans. Funerals were conducted at almost 
every camping place, leaving a pathetic line of grave- 
sites to mark the route across southern Illinois and Mis¬ 
souri. “For what crime,” missionary David Butrick 
moaned, “was this whole nation doomed?” (Kutsche, 
1986). 

The death toll for the Cherokee removal and Trail 
of Tears has been estimated to be as high as four thou¬ 
sand. This does not include fatalities that occurred dur¬ 
ing the tribe’s painful resettlement in the wilds of Indi¬ 
an Territory. Nor was even the loss of homes and 
property in their former Nation as disastrous as the in¬ 
tense rancor and divisiveness that the removal had 
caused among the Cherokee themselves. It would 
wrench their Nation apart and lead to years of factional 
bloodshed. 

SEE ALSO Forcible Transfer; Indigenous Peoples; 

Native Americans 
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Transitional Justice 

Transitional justice refers to a held of activity and in¬ 
quiry focused on how societies address legacies of past 
human rights abuses, mass atrocity, or other forms of 
severe social trauma, including genocide or civil war, 
in order to build a more democratic, just, or peaceful 
future. 

The concept is commonly understood as a frame¬ 
work for confronting past abuse as a component of a 
major political transformation. This generally involves 
a combination of complementary judicial and nonjudi¬ 
cial strategies, sucb as prosecuting perpetrators; 
establishing truth commissions and other forms of in¬ 
vestigation about the past; forging efforts toward recon¬ 
ciliation in fractured societies; developing reparations 
packages for those most affected by the violence or 
abuse; memorializing and remembering victims; and 
reforming a wide spectrum of abusive state institutions 
(sucb as security services, police, or military) in an at¬ 
tempt to prevent future violations. 

Transitional justice draws on two primary sources 
to make a normative argument in favor of confronting 
the past (if one assumes that local conditions support 
doing so). First, the human rights movement has 
strongly influenced the development of the held, mak¬ 
ing it self-consciously victim-centric. Transitional jus¬ 
tice practitioners tend to pursue strategies that they be¬ 
lieve are consistent with the rights and concerns of 
victims, survivors, and victims’ families. 

An additional source of legitimacy derives from in¬ 
ternational human rights and humanitarian law. Tran¬ 
sitional justice relies on international law to make the 
case that states undergoing transitions are faced with 
certain legal obligations, including halting ongoing 
human rights abuses, investigating past crimes, identi¬ 
fying those responsible for human rights violations, im¬ 
posing sanctions on those responsible, providing repa¬ 
rations to victims, preventing future abuses, preserving 
and enhancing peace, and fostering individual and na¬ 
tional reconciliation. 
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Defining Transitional Justice 

At its core, transitional justice is a link between the two 
concepts of transition and justice. The etymology of the 
phrase is unclear, but it had already become a term by 
the 1992 publication of the three-part volume Transi¬ 
tional Justice: How Emerging Democracies Reckon with 
Former Regimes edited by Neil Kritz, which brings to¬ 
gether the early and significant texts of the field. The 
term itself is misleading, as it more commonly refers to 
“justice during transition” than to any form of modified 
or altered justice. 

Transitional justice has certain defining character¬ 
istics. First, it includes the concept of justice. Although 
the field depends on international legal principles that 
require the prosecution of perpetrators, this context 
also includes broader forms of justice, such as repara¬ 
tions programs and truth-seeking mechanisms. 

The second key concept is transitional, which re¬ 
fers to a major political transformation, such as regime 
change from authoritarian or repressive rule to demo¬ 
cratic or electoral rule or a transition from conflict to 
peace or stability. Although transitions are understood 
as long processes, there is also an emphasis on key his¬ 
torical moments such as those that occurred in Chile 
(1990), East Timor (2001), Guatemala (1994), Poland 
(1997), Sierra Leone (1999), and South Africa (1994). 
When a society “turns over a new leaf” or “gets a fresh 
start,” mechanisms of transitional justice can help 
strengthen this process. 

The transitional justice framework recognizes that 
transitions are complex and often characterized hy both 
impediments and opportunities for new and creative 
democratic strategies. For example, the transition 
might be a negotiated settlement resulting in a tenuous 
peace or fragile democracy. The existing judicial sys¬ 
tem might be weak, corrupt, or ineffective. Justice dur¬ 
ing a transition may be limited by barriers such as a 
large number of perpetrators that is far beyond the ca¬ 
pacity of the legal system to prosecute. Similarly, there 
might be an abundance of victims and survivors, many 
of whom would like the opportunity to tell their stories 
or receive financial compensation. Legal or constitu¬ 
tional limitations to accountability, such as amnesties 
for perpetrators associated with the former regime, may 
result from negotiations, thereby limiting prosecutorial 
capabilities. Nascent democratic institutions might suf¬ 
fer from authoritarian enclaves or the lasting influence 
of former power brokers. In these contexts transitional 
justice requires an awareness of multiple imperatives 
during a political transition, suggesting that compre¬ 
hensive justice must be sought in a context in which 
other values are also important, including democracy, 
stability, equity, and fairness to victims and their fami¬ 
lies. 


Development of a Field 

The origins of the field can be traced back to the 
post-World War II setting in Europe (e.g., the Interna¬ 
tional Military Tribunal at Nuremberg and de¬ 
nazification programs in Germany). However, the tran¬ 
sitional justice framework gained coherence in the last 
two-and-a-half decades of the twentieth century, espe¬ 
cially beginning with the trials of the former members 
of the military juntas in Greece (1975) and Argentina 
(1983), in which domestic judicial systems successfully 
tried the intellectual authors of past abuses for their 
crimes. 

The truth-seeking efforts in Latin America’s South¬ 
ern Cone—such as the Argentine National Commis¬ 
sion on the Disappearance of People (1983), the Uru¬ 
guayan nongovernmental effort that resulted in a best¬ 
selling report entitled Uruguay: Never Again, and the 
Chilean Truth and Reconciliation Commission (1990)— 
further expanded the possibilities of comprehensive 
justice during transition, relying on the idea of truth as 
an “absolute, unrenounceable value” (Zalaquett, 1993, 
p. xxxi). Argentina’s and Chile’s additional efforts to 
provide different forms of reparation to victims also 
made important contributions to establishing justice 
for victims of human rights abuses. 

These developments emerged because democratic 
activists and their allies in government sought to find 
new and creative ways to address the past. To accom¬ 
plish this, they began to develop the nascent transition¬ 
al justice framework as a way to strengthen new de¬ 
mocracies and comply with the moral and legal 
obligations that the human rights movement was artic¬ 
ulating, both domestically and internationally. 

Eastern European endeavors to deal with past vio¬ 
lations by opening up the files of former security agen¬ 
cies (e.g., the Stasi Records Act in Germany in 1991) 
or banning past human rights offenders from positions 
of power through disqualification (e.g., what occurred 
in Czechoslovakia in 1991) also contributed to debates 
on how to achieve justice during transition. 

In 1995, drawing on experiences from Latin Amer¬ 
ica and Eastern Europe (Boraine, Levy, and Scheffer, 
1997), South Africa established a Truth and Reconcilia¬ 
tion Commission to address past human rights crimes. 
Since then truth commissions have become widely rec¬ 
ognized instruments of transitional justice, and com¬ 
missions have been formed in many parts of the world, 
including East Timor, Ghana, Peru, and Sierra Leone. 
All differ from previous models, and many demonstrate 
important innovations. 

The creation of ad hoc tribunals for the former Yu¬ 
goslavia and Rwanda, while not specifically designed to 
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strengthen democratic transitions, have enhanced ju¬ 
risprudence in transitional justice and achieved some 
visible victories for accountability. The ratification of 
the International Criminal Court (ICC) also represents 
an extremely important moment in the history of tran¬ 
sitional justice. 

Efforts to prosecute perpetrators of human rights 
abuses in Chile and Guatemala in the late 1990s and 
early 2000s have arguably strengthened movements for 
criminal accountability on the national level and been 
influential on an international scale in demonstrating 
the potential of this approach. 

Comprehensive Approach to Past Abuse 

By the first decade of the twenty-first century there was 
increasing consensus among scholars and practitioners 
about the basic contents of the transitional justice 
framework, which accepts the general premise that na¬ 
tional strategies to confront past human rights abuses, 
depending on the specifics of the local context, can 
contribute to accountability, an end to impunity, the 
reconstruction of state-citizen relationships, and the 
creation of democratic institutions. It then proposes 
that such a national strategy consider the following 
complementary approaches in an effort to contribute to 
comprehensive justice at a critical political juncture. 
These include: 

• Prosecution of perpetrators, whether on the do¬ 
mestic level, in a hybrid internationalized court 
(i.e., the Special Court for Sierra Leone), or in an 
international court, such as the ICC. 

• Establishing the truth about tbe past through the 
creation of truth commissions or other national ef¬ 
forts, such as engaging in major historical research, 
compiling victims’ testimonials or oral histories, 
supporting the work of forensic anthropologists in 
determining the exact nature of victims’ deaths, or 
exhuming the bodies of those killed. 

• Establishing reparations policies that take into ac¬ 
count the requirements of, or moral obligations to, 
tbe victims. These policies can include economic 
compensation as well as a variety of health (physi¬ 
cal and mental) and education benefits, and sym¬ 
bolic measures, such as a state apology. 

• Remembering and honoring victims through a se¬ 
ries of measures, including consulting with victims 
to develop memorials and museums of memory, 
converting public spaces such as former detention 
camps into memorial parks and interpretive sites, 
and catalyzing constructive social dialogue about 
the past. 

• Developing reconciliation initiatives, such as 
working with victims to determine what they re¬ 


quire in order to experience healing and closure, 
and forging peaceful coexistence among former ad¬ 
versaries without sacrificing justice and account¬ 
ability for perpetrators. 

• Reforming institutions that have a history of abu¬ 
sive behavior, including, for example, security 
forces or the police, in order to prevent future pat¬ 
terns of abuse and establish state-society relation¬ 
ships based on functioning and fair institutions. 

SEE ALSO Chile; East Timor; El Salvador; 

International Criminal Tribunal for the Eormer 
Yugoslavia; Reparations; Sierra Leone; Truth 
Commissions 

BIBLIOGRAPHY 

Bassiouni, M. Cherif, ed. (2002). Post-Conflict Justice. New 
York: Transnational Publishers. 

Boraine, Alex, Janet Levy, and Ronel Scheffer, eds. (1997). 
Dealing with the Past. Cape Town, South Africa: 

Institute for Democracy in South Africa. 

Crocker, D. A. (1999). “Reckoning with Past Wrongs: A 
Normative Framework.” Ethics & International Affairs 
13:43-61. 

Hayner, Priscilla (2002). Unspeakable Truths: Facing the 
Challenge of Truth Commissions. New York: Routledge. 
Kritz, Neil, ed. (1995). Transitional Justice: How Emerging 
Democracies Reckon with Former Regimes, Vols. I-III. 
Washington, D.C.: U.S. Institute of Peace Press. 

Mendez, Juan E. (1997). “Accountability for Past Abuses.” 

Human Rights Quarterly 19:255. 

Nino, Carlos S. (1996). Radical Evil on Trial. New Haven, 
Conn.: Yale University Press. 

Zalaquett, Jose (1993). “Introduction to the English 
Edition.” In Chilean National Commission on Truth and 
Reconciliation: Report of the Chilean National Commission 
on Truth and Reconciliation, trans. Phillip E. Berryman. 
South Bend, Ind.: University of Notre Dame Press. 

Louis Bickford 

Truth Commissions 

A truth commission is an official, temporary body set 
up to investigate a period of past human rights viola¬ 
tions or violations of human rights law. After taking 
statements from victims, witnesses, and others, a truth 
commission produces a final report that is usually 
made public and serves as an official acknowledgment 
of what was often before either widely denied or little 
understood. 

The 1990s showed a sharp increase in the global 
interest in such unofficial truth-seeking for countries 
emerging from repressive rule or armed conflict, and 
this interest has continued in the decade of the 2000s. 
By 2004 there were over thirty examples of truth com¬ 
missions that had existed in all regions of the world. 
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The initial meeting of South Africa's Truth and Reconciliation Commission, in East London, South Africa, April 15, 1996. The commission 
hears the first-hand accounts of victims of the apartheid regime, [ap/world wide photos] 


A truth commission is officially sanctioned, either 
by the government or the armed opposition, where rel¬ 
evant, sometimes also with the backing of the interna¬ 
tional community such as the United Nations. A truth 
commission can thus be distinguished from the efforts 
undertaken by nongovernmental organizations to doc¬ 
ument abuses, as important as those also may be, as 
such official commissions generally have better access 
to information and will receive much greater attention 
to their work. 

Goals of Truth Commissions 

A truth commission may be established with a number 
of aims. In addition to discovering or more publicly re¬ 
vealing the extent of past abuses, such a commission 
can look into the causes as well as the consequences of 
what took place, identifying patterns of wrongdoing 
and broader institutional responsibility, that cannot al¬ 
ways be done through the courts. In addition, a truth 
commission is usually focused primarily on victims’ ex¬ 
periences, providing victims and survivors with a sup¬ 
portive context in which to recount their story. Some 


victims hnd the process of telling their story to an offi¬ 
cial and credible body an important part of their heal¬ 
ing process, although many still find it painful to re¬ 
member and describe such traumatic memories in great 
detail. Another important aim of a truth commission is 
to learn from the past in order to put forward recom¬ 
mended reforms that will help prevent such abuses in 
the future. 

Truth commissions are understood to be part of 
the broader field of transitional justice, and are best in¬ 
stituted when done in a manner that complements 
other initiatives to obtain accountability. While truth 
commissions themselves do not have the power to put 
someone in jail for their past deeds, they may still make 
publicly known that certain named individuals were re¬ 
sponsible for past crimes, which can have other subse¬ 
quent effects. Indeed, the late twentieth century has 
shown that the relationship between truth commis¬ 
sions and other forms of accountability, especially that 
of prosecution and vetting, can be quite positive. Often 
there is a clear interrelationship between truth commis¬ 
sions and other measures that address victims, as well 
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as broader societal needs, such as reparations programs 
and institutional reform. 

Truth commissions are usually set up through na¬ 
tional legislation, or sometimes by way of presidential 
decree. In some cases, such as in El Salvador and Sierra 
Leone, a truth commission was hrst agreed to in a na¬ 
tional peace accord. Their terms of reference can be 
quite broad, typically covering more than a decade of 
violence or abuses, sometimes going back even as far 
as thirty-hve or forty years. The founding legislation or 
decree may leave some flexibility for the commission 
to determine its precise scope, but generally a truth 
commission is directed to try to determine the causes 
as well as consequences of the abuses that took place, 
through speaking with victims, undertaking research 
and investigations, holding public hearings, if appro¬ 
priate, and completing a hnal report with recommenda¬ 
tions. 

The hrst truth commissions were established in the 
1970s, but the hrst well-known truth commission was 
established in Argentina in 1983, at the end of a seven- 
year period of military rule. This National Commission 
on the Disappeared found that close to eight thousand 
persons had been forcibly “disappeared” by govern¬ 
ment forces during the period of military rule. Years 
later, the hndings from this commission were used to 
implement a reparations program for families of the 
victims. Since then, prominent truth commissions have 
been established throughout Latin America, Africa, and 
Asia, and there has been at least one example in eastern 
Europe. Lor example, the early- to mid-1990s saw such 
commissions established in Chile, El Salvador, Haiti, 
Guatemala, and South Africa, and by the early 2000s, 
such bodies were created in Peru, East Timor, Ghana, 
and Sierra Leone. By that time, it was widely accepted 
in the international community that transitions from 
authoritarianism or armed conflict were likely to at 
least consider establishing an official, nonjudicial 
truth-seeking mechanism as part of a transitional ac¬ 
countability package. 

Despite the increasing support for and understand¬ 
ing of these investigative bodies on the international 
level, it remains important that the decision to establish 
a truth commission—including the precise form that it 
might take and powers and mandate that it is given— 
remain a national one. One of the primary purposes of 
a truth commission, that of assisting a process of na¬ 
tional reflecting and acknowledgment of the wrongs 
committed in the past, is unlikely to result from an in¬ 
ternationally imposed or internationally determined 
process. 

However, there may be an important role for the 
international community in providing funding and 


technical assistance, and in some cases some of the 
members of a truth commission have been internation¬ 
als. 

How Truth Commissions Operate 

Typically operating for one to two years, a truth com¬ 
mission generally takes statements from thousands of 
victims, its staff traveling throughout the country and 
perhaps even overseas to collect information from sur¬ 
vivors of the past violence. A few of the truth commis¬ 
sions that have existed have been given quite strong in¬ 
vestigatory powers, including powers to subpoena and 
the powers of search and seizure, allowing them to 
enter into premises without prior notice. These powers 
have been used to obtain documents and other 
information from prisons and government offices, for 
example. 

The South African Truth and Reconciliation Com¬ 
mission received a great amount of international atten¬ 
tion, in part because it was given unique powers to 
grant amnesty to individuals who confessed and fully 
described their crimes, if those individuals could dem¬ 
onstrate that the crimes were committed for political 
rather than personal motivation. This arrangement set 
out in the Commissions founding legislation, contrib¬ 
uted to hundreds of perpetrators describing the details 
of their crimes in public hearings, aired live on radio 
and broadcast on television, making it impossible for 
the public to deny the level of abuse that had taken 
place under apartheid. The South African commission 
is the only truth commission that has been given am¬ 
nesty-granting powers. Others can either request or 
subpoena perpetrators to come forward, but without 
offering an amnesty in exchange. 

The question of how these nonjudicial investigato¬ 
ry bodies relate to or have an impact on prosecutions 
of human rights abusers in the courts has been of great 
interest over the years. Initially, especially in the early 
to mid-1990s, there was fear that the creation of truth 
commissions would somehow displace or reduce the 
possibility of prosecutions taking place for the crimes 
covered by the commission. In some cases, an existing 
amnesty, or a new agreement to grant amnesty in the 
context of a peace accord, has spurred the establish¬ 
ment of a truth commission. But there is rarely an ex¬ 
plicit link between the two. There often is an overlap 
in the substantive focus of a truth commission and any 
domestic or international investigations that may be 
underway for the purposes of prosecuting accused per¬ 
petrators. However, time has shown that these commis¬ 
sions can in fact strengthen the possibility of successful 
prosecutions, by sharing information with the courts 
during or after the commission’s investigations are 
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completed. The Truth and Reconciliation Commission 
in Peru, for example, established a judicialization unit 
within the commission and prepared cases that it rec¬ 
ommended for prosecution by the appropriate authori¬ 
ties. 

Some truth commissions also contribute to indi¬ 
vidual accountability by naming the names of persons 
that they find to be responsible for abuses in the past. 
The El Salvador Commission on the Truth, for exam¬ 
ple, named over forty persons, identifying their direct 
involvement in planning or carrying out some of the 
most egregious acts that took place during the coun¬ 
try’s civil war from 1980 to 1991. The minister of de¬ 
fense was named for his direct involvement in major 
atrocities committed years earlier, for example, and the 
president of the Supreme Court was named for prejudi¬ 
cial and politically motivated attempts to block investi¬ 
gations into a 1981 massacre. Some persons named by 
the Salvadoran commission were removed from their 
posts, but the government quickly passed a broad am¬ 
nesty that prevented prosecutions. 

Truth commissions are generally established 
where widespread abuses took place and where they 
were unaccounted for or officially denied at the time. 
However, some countries that have suffered some of 
the more infamous histories of genocide or intense vio¬ 
lence in the decades of the late twentieth century, such 
as Rwanda or Cambodia, have chosen not to put a truth 
commission in place. This may be due to a lack of pop¬ 
ular interest in delving into the past, or perhaps insuffi¬ 
cient political interest in investigating and revealing the 
full nature, extent, and institutional or personal in¬ 
volvement in past crimes. There can be political and 
personal risks as well as traumas associated with dig¬ 
ging into such a fraught and painful period, and thus 
some countries choose not to institute such an inquiry 
during a political transition. 

While all truth commissions as of the early 2000s 
have found and reported on unspeakable violence, few 
have concluded that the violence constituted genocide, 
per se. The truth commission in Guatemala, called the 
Commission for Historical Clarification, was under 
pressure from victims and survivor groups to include 
such an explicit finding it its final report, in recognition 
of the tens of thousands of indigenous Mayan people 
who were targeted and killed in the course of the war. 
After close legal analysis of the nature and extent of the 
violence, the commission did conclude that govern¬ 
ment forces committed “acts of genocide” as part of its 
counterinsurgency strategy early in the civil war. This 
finding, along with the commission’s other strong con¬ 
clusions, received an emotional response from a popu¬ 


lation whose suffering had very rarely been acknowl¬ 
edged by the state. 

Over time, new truth commissions have been 
formed with more creative and far-reaching mandates. 
Some have been designed to work very closely with in¬ 
digenous or nationally rooted and community-based 
mechanisms. In East Timor, for example, a truth com¬ 
mission facilitated perpetrator confessions and negoti¬ 
ated agreement for low-level perpetrators to undertake 
community service or provide a symbolic payment, 
thus allowing the perpetrator to be reintegrated fully 
into his or her community. In Sierra Leone, some truth 
commission hearings ended with indigenously based 
cleansing ceremonies, with Sierra Leonean paramount 
chiefs overseeing a process of accepting back into the 
community those wrongdoers who had confessed. 
More of these kinds of creative approaches may well be 
incorporated into new truth commissions in the future. 

Because truth commissions are generally instituted 
after a period of repression or violence has come to an 
end, their main focus is to learn from that past and to 
make specific recommendations to help prevent the re¬ 
occurrence of such abuses in the future. These recom¬ 
mendations often include institutional reforms, such as 
strengthening the judicial system or legal framework so 
that proper and independent oversight of the actions of 
government and armed forces will take place when 
complaints are made. In some contexts, recommenda¬ 
tions also address social, educational, and even cultural 
aspects of society and the need to make changes, ad¬ 
dressed not only to the government but sometimes to 
society at large. 

In addition to reforms that may take place on an 
official level, advocates hope that an honest under¬ 
standing and recognition of the extent of past abuses 
will help to strengthen societal resistance to allowing 
such events to take place again. 

But few truth commissions have had the power to 
adopt conclusions that are mandatory. Such conclu¬ 
sions are often considered as recommendations, and 
some well-formulated proposals have not been fol¬ 
lowed up by the government and implemented as poli¬ 
cy. The commission itself generally ceases to exist with 
the submission of its report, leaving tbe lobbying 
around policy implementation to civil society organiza¬ 
tions. A few truth commissions, however—in El Salva¬ 
dor and Sierra Leone—have been given the power to 
address resolutions to the government that are agreed 
in advance to be obligatory. In addition, the legislation 
that set up the Sierra Leone commission allows for the 
creation of a follow-up committee at end of the com¬ 
mission’s work. The goal of that commission is to track 
and publicly report on tbe progress of implementation 
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of the original commission’s recommendations. These 
and other examples show society’s increasing concern 
to strengthen the long-term impact of truth commis¬ 
sions. 

SEE ALSO Argentina; Chile; El Salvador; Guatemala; 
South Africa 
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Tudjman, Franjo 

[MAY 14, 1922-DECEMBER 10, 1999] 

First Croatian president 

Franjo Tudjman was born in Veliko Trgovisce, a village 
in the Hrvatsko Zagorje region in northern Croatia. He 
was the hrst president of Croatia, following its creation 
as an independent state in 1991. 

During World War II Tudjman fought alongside 
his father and brothers as an officer in the partisan 
forces of communist leader Joseph Broz Tito (Marshal 
Tito) against Croatia’s pro-Nazi Ustache regime, 
founded on April 10, 1941, as the so-called Indepen¬ 


dent State of Croatia (Nezavisna Drzava Hrvatska, 
NDH). After the war Tudjman served in the Ministry 
of Defense and was a member of the general staff of the 
Yugoslav National Army (JNA) in Belgrade, attaining 
the rank of major general. In 1961 Tudjman left the 
JNA to pursue an academic career in Croatia. From 
1961 to 1967 he was the director of the Institute for the 
History of the Workers Movement located in Zagreb. 
In 1967 Tudjman resigned from the institute after Cro¬ 
atian communist authorities sharply criticized the Dec¬ 
laration on the Croatian Language that he had signed. 
The same year Tudjman was expelled from the Cro¬ 
atian Communist Party and thus began a new period 
in his life as a dissident and nationalist. In 1972 he was 
jailed for two years as a result of his activities in sup¬ 
port of the “Croatian Spring” (the Croatian movement 
which advocated greater political autonomy in former 
Yugoslavia); he was jailed again in 1981 for three years 
for his writings on Yugoslav history. As a historian, 
Tudjman was accused of being a Holocaust revisionist 
because of his controversial 1989 book, Bespucapovijes- 
ne zbiljnosti (Wastelands: Historical Truth, translated 
also as The Horrors of War), in which he attempted to 
minimize the number of Jews who had perished in the 
Holocaust. 

In 1989 Tudjman established a political party 
called the Croatian Democratic Union (HDZ) and be¬ 
came its chairman. The HDZ won the first free elections 
in Croatia in 1990. As its presidential candidate, Tudj¬ 
man declared that NDH, the puppet state of Nazi Ger¬ 
many, “had not simply been a quisling creation, but 
was also an expression of the historical aspirations of 
the Croatian people to have their own state.” During 
the same campaign he also declared, “Thank God, my 
wife is neither a Serb nor a Jew.” 

In 1990 Tudjman became the hrst democratically 
elected president of the newly proclaimed state of Cro¬ 
atia. In the elections of 1992 and 1997, he was re¬ 
elected as president. 

After the declaration of Croatia’s independence in 
1991, which coincided with open aggression by Serbia 
and the federal army against the newly founded state, 
Tudjman’s policy, which combined military and diplo¬ 
matic means, secured the existence of Croatia as a sov¬ 
ereign state. In 1995 Croatia’s military forces in their 
Operations Flash and Storm liberated about 25 percent 
of the territory that had been occupied by Serbian 
paramilitary forces since 1990. These military opera¬ 
tions resulted in the mass exodus of the Serbian popu¬ 
lation as approximately 200,000 fled to Serbia and Bos¬ 
nia and Herzegovina, or more precisely the Serb 
Republic (Republika Srpska). 
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In regard to Bosnia and Herzegovina, Tudjman’s 
policy was both ambiguous and controversial. He en¬ 
gaged in secret negotiations with the Serbian leader Slo¬ 
bodan Milosevic to partition this state. 

Following Operation Storm, Tudjman became the 
subject of an investigation by the International Crimi¬ 
nal Tribunal for the Former Yugoslavia (ICTY) but he 
was never formally charged for the war crimes that oc¬ 
curred during and after this campaign in August 1995. 
Tudjman’s name, however, appeared in the ICTY’s in¬ 
dictment of the Croatian General, Ante Gotovina, for 
war crimes. In it the Chief Prosecutor of the ICTY, 
Carla del Ponte, accused Gotovina and President Tudj¬ 
man of participating “in a joint criminal enterprise, the 
common purpose of which was the forcible and perma¬ 
nent removal of the Serb population from the Krajina 
region.” 

SEE ALSO Croatia, Independent State of; Karadzic, 

Radovan; Mladic, Ratko 
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Since 1962, Ugandans have suffered gross violation of 
human rights, including genocide, government- 
sponsored violence, acts of elimination of elites, forced 
exiles and expulsions, imprisonment without trial, and 
denial of the other basic human rights. More than 2 
million people have been killed, maimed, imprisoned, 
or forced into exile. Various political elites have sought 
power to control and to distribute resources at the ex¬ 
pense of human rights. Ugandans have not yet devel¬ 
oped mechanisms to change government leaders by 
peaceful means. Political change has been effected 
through violence, and this has invariably led to other 
forms of violence. The distribution of resources along 
ethnic and racial lines was a legacy of British colonial¬ 
ism. During the colonial period, the Europeans and 
Asians received the highest incomes because they con¬ 
trolled the state and business, respectively. Among the 
African population, the Baganda were the richest be¬ 
cause they produced cash crops—cotton and coffee— 
and played the role of colonial subimperialists. Western 
Uganda became a reservoir of labor for the colonial 
state as well as the managers of the cash crop economy 
in Buganda. The armed forces of the colonial era were 
recruited mainly from the Luo and Sudanic speakers of 
the northern region. This specialization along racial 
and ethnic lines became the source of instability and vi¬ 
olence in postcolonial Uganda. Unsophisticated leaders 
like Obote and Amin exploited the politics of ethnicity 
and historical imbalances to entrench themselves. They 
branded whole populations guilty for the inequities of 


British colonialism and imposed collective punishment 
regardless of class or political association and sympa¬ 
thies. 

Genocide 

Thousands of Ugandans have suffered from acts of 
genocidal massacre. Since independence in 1962, 
Uganda has witnessed massacres directed against 
certain ethnic and consolidated social groups. Be¬ 
tween 1966 and 1971, the first Obote regime targeted 
the Baganda, and 400 to 1,000 people were reported 
to have been killed. The Amin Regime (1971-1979) 
targeted the Acholi and Langi, particularly those in 
the armed forces, and thousands were eliminated. 
During the Tanzania-led war to oust Amin, groups 
of people suspected of supporting or sympathizing 
with Amin or even those who only came from the 
ethnic groups in his home region were killed. These 
included Muslims in the Ankole-Masaka areas, the 
people of West Nile, and Nubians scattered in the 
urban centers. In the second Obote administration 
(1980-1985), tbe Baganda were again targets for kil¬ 
lings. The activities of both the government and the 
guerrilla armies in the Luwero Triangle caused the 
deaths of more than 300,000 people and the flight of 
many more from the area. From 1986 to 2003, the 
people of the Acholi region in northern Uganda were 
indiscriminately terrorized. More than 100,000 people 
were killed and more than 20,000 children abducted. 
These killings were managed by individuals trying 
to destabilize the political machinery of the Uganda 
state. 
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The fall of Kampala on April 11, 1979. A Tanzanian soldier 
uncovers mutilated bodies at the State Research Bureau, 
headquarters of Idi Amin’s dreaded secret police, [bettmann/ 

CORBIS] 


The Elimination of Political and Commercial 
Elites 

The violent struggle to control the state has led those 
in power to eliminate their political rivals. In the period 
from 1962 to 1971, many political opponents of the 
hrst Obote regime were either imprisoned (including 
Grace Ibingira, George Magezi, Balaki Kirya, Lumu, 
Ben Kiwanuka, and some members of the Buganda 
royal family, such as Prince Badru Kakungulu) or 
forced into exile (Sir Edward Mutesa II). When Amin 
came to power, he eliminated political and commercial 
elites who seemed to be a threat to his grip on Uganda. 
Those killed in the Amin period have been listed else¬ 
where, but they included prominent individuals such 
as Chief Justice Ben Kiwanuka, the Anglican Archbish¬ 
op Janan Luwum, writers such as Byron Kawaddwa, Fa¬ 
ther Clement Kigggundu, and prominent business peo¬ 
ple. The elimination of prominent individuals 
continued throughout the Uganda National Liberation 
Front (UNLF) governments (1979-1980), the second 
Obote administration (1980-1985), the Okello junta 
years (1985-1986), and the early part of the National 


Resistance Movement (NRM) government. The impact 
of these eliminations has been the reduction of the 
number of individuals capable of offering alternative 
leadership to this unfortunate country. 

Exiles and Expulsions 

Since 1969, Uganda has lost thousands of people 
through exile and expulsions. During the Amin regime, 
more than 80,000 people were forced to leave Uganda. 
By 1984, about a quarter of a million Ugandans were 
living in exile as refugees. In the period from 1980 to 
1983, almost the whole of the West Nile district popu¬ 
lation was forced into exile by the atrocities committed 
by the Uganda National Liberation Army. 

Whole ethnic and social groups have been expelled 
from Uganda. In October and November 1969, Obote’s 
government expelled about 30,000 Kenyan workers, 
most of them Luos. Their brutal expulsion did not 
make headlines in the international news because no 
strong international economic interests were involved. 
In 1972, Idi Amin expelled some 75,000 Asians of 
Indo-Pakistani origin and appropriated their proper¬ 
ties. Although they have been compensated and some 
have returned, the action was a brutal one. In 
1982-1983, functionaries of the official ruling party, 
the Uganda People’s Congress (UPC), caused the ex¬ 
pulsion of some 75,000 Banyarwanda who had over the 
years settled in western Uganda (Ankole, Rakai, and 
parts of Masaka). In the same period, the UPC govern¬ 
ment fanned primordial forces within Karamoja that 
led to internal conflicts in that region. Some 20,000 to 
40,000 Karamajog were killed, and many were dis¬ 
placed in the same period. 

Denial of Basic Human Rights 

Between 1966 and 1986, Ugandans were denied basic 
human rights. The right to freedom of opinion was de¬ 
nied, as was the right of association. The media was 
state controlled, and political parties, trade unions, stu¬ 
dent organizations, and later, some religious organiza¬ 
tions were proscribed. There was, particularly in the 
period after 1971 to 1985, complete absence of the rule 
of law. Court verdicts were not respected by the securi¬ 
ty forces. The security forces could arrest people with¬ 
out warrant and detain them for as long as they wished. 
But these forces were immune from prosecution. When 
the Museveni government came to power in 1986, it in¬ 
stituted a commission of inquiry into past human rights 
abuses and the creation of the Human Rights Commis¬ 
sion. The situation dramatically changed for the better. 

Conclusion 

The 1995 Constitution put in place mechanisms facili¬ 
tating conflict resolution, including separation of pow- 
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ers among the executive, legislative, and judicial 
branches of government. However, permanent peace 
and security can only be viable when Ugandans accept, 
in word and deed, the mechanisms for changing the 
guard without violence as embedded in the 1995 Con¬ 
stitution. Any rash action to change the Constitution 
to suit personal arrangements could cast Uganda back 
twenty years. The positive achievements of the last sev¬ 
enteen years would be thrown into the dust bin. 

SEE ALSO Death Squads 
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Ukraine (Famine) 

In the Ukrainian language, the famine of 1932 and 
1933 famine is called “holodomor,” which means ex¬ 
termination by starvation. It is also referred to as the 
“artificial famine,” “terror famine,” and “terror- 
genocide.” Until the end of the 1980s, however, the So¬ 
viet Union dismissed all references to the famine as 
anti-Soviet propaganda. Denial of the famine declined 
after the Communist Party lost power and the Soviet 
empire disintegrated. With the declassification and 
publication of Western and Soviet historical docu¬ 
ments, it became impossible to continue to deny tbe oc¬ 
currence of tbe now well-attested catastrophe. Tbe con¬ 


troversy did not abate, however, despite newly 
uncovered evidence. Instead, new disputes arose over 
whether the famine was Ukrainian or Soviet, whether 
its victims should be regarded primarily as Ukrainians 
or as peasants, and if it was appropriate to call the fam¬ 
ine genocidal. 

The Surge of Reeurrent Famines 

During the first three decades of communist rule, 
Ukraine experienced a series of food crises. The first 
widespread famine began in the summer of 1921, and 
lasted two years. It affected one-third of the Ukrainian 
population, and killed approximately one million peo¬ 
ple. Possibly three or four times more people died in 
Russia, which also suffered a famine during that time. 
Little information and no mortality data are available 
for the shorter starvation periods, which occurred from 
1924 to 1925 and from 1928 to 1929. The most costly 
in human lives was the great famine of 1932 and 1933. 
It is also this famine for which the classification of 
genocide is claimed. 

Later, fatal food shortages were experienced during 
World War II, but they occurred mainly in the cities 
and thus form a separate category. After the war, Ukrai¬ 
nians again faced famine conditions in 1946 and 1947, 
notably in the central and southern regions of the 
country. Victims numbered in the hundreds of thou¬ 
sands. In each instance, food shortages were not exclu¬ 
sive to Ukraine. Concomitant famines took place in 
Russia and other parts of the sprawling Soviet empire. 

Peasants constituted the majority of victims in all 
the famines, except during the war. The common fea¬ 
tures of all the famines were adverse climatic condi¬ 
tions, poor crop yields, mismanagement, corruption, 
and waste. The main cause of starvation, however, was 
excessive grain procurements ordered by the govern¬ 
ment. The state extracted exorbitant amounts of food¬ 
stuffs from the peasants, with the full knowledge that 
it was condemning them to annihilation. 

The readiness of the allegedly proletarian state to 
sacrifice the interests of the peasantry, which com¬ 
prised three-quarters of its population, was evident 
throughout the whole of the Soviet Union, but the ori¬ 
gin and handling of food shortages in Ukraine had spe¬ 
cific features that distinguished them from the situation 
elsewhere in the USSR. This is because the Russo¬ 
centric government was mistrustful of Ukrainians, 
many of who resented the loss of their bid for national 
independence after the Revolution. 

Moscow responded to the 1921 drought and ensu¬ 
ing famine that swept the Volga valley and Northern 
Caucasus in Russia and the southern steppe lands of 
Ukraine with two very different policies. Food taxation 
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was suspended in the famished provinces of Russia, 
famine relief was organized, and requests were sent for 
Western aid. Meanwhile, however, Ukraine’s dire situa¬ 
tion was ignored; in fact, the country was obliged to 
send some of its own meager crop to help Russia. West¬ 
ern aid began arriving in September 1921, and by the 
end of the year the American Relief Administration 
(ARA) was providing meals for one million people. The 
Ukrainian famine was finally acknowledged and the 
country opened to foreign aid only at the beginning of 
1922. Even that only occurred after the ARA put pres¬ 
sure on Moscow at the behest of the American Jewish 
Joint Distribution Committee GDC), which had re¬ 
ceived alarming news about Jews starving in southern 
Ukraine. 

At the height of its operations in 1922, the ARA fed 
over eight million people in Russia, with funds provid¬ 
ed by the U.S. Congress, and nearly one million people 
in Ukraine, with the aid of funds supplied mainly by 
the JDC. Both famines received wide publicity in the 
Western media, and photographs and hlms were made 
for the purpose of raising funds. Even after recognition 
of the famine situation in Ukraine, starving Ukrainian 
provinces continued to be taxed and food trains contin¬ 
ued to be sent not only from northern Ukraine, which 
were blessed with a reasonably good harvest, but also 
from the starving southern provinces. As late as May 
1922, Western observers were baffled and scandalized 
to see southern Ukraine sending foodstuffs to Russia. 
In addition, Ukraine was obliged to give refuge to hun¬ 
dreds of thousands of Russian refugees, and to numer¬ 
ous Red Army units. 

Drought and poor harvests occurred again in 1922, 
but this time Moscow decided to export grain rather 
than retain its crop to feed its own people. Shocked, 
Western relief organizations protested, but to no avail. 
To counter bad publicity, on October 15, 1922, Mos¬ 
cow declared that the famine had ended. Trapped by 
their own humanitarian convictions. Western relief 
agencies kept their soup kitchens open for another 
year, even though the Soviet government continued to 
export grain. Strikes by port workers and even the 
burning of grain elevators in the Ukrainian port of 
Mykolaiv had no effect on Soviet export policy. The So¬ 
viet authorities did not engineer mass starvation in 
1921, but once the famine broke out, the government 
quickly recognized its utility as a tool of state policy. 
In Ukraine, in other words, the famine was seen as an 
effective way to physically weaken nationalist and anar¬ 
chist elements, which had challenged Moscow’s rule 
over Ukraine until the autumn of 1921. 

After the famine, while Party leaders fought over 
Lenin’s mantle in Moscow, Ukraine acquired a certain 


amount of autonomy. To make their rule more palat¬ 
able, and to placate Ukrainian national feelings, the vic¬ 
torious Bolsheviks began their rule by promoting poli¬ 
cies of “indigenization” and “Ukrainization.” The party 
and the state recruited native Ukrainians, even former 
members of defunct Ukrainian national parties. The 
use of Ukrainian language was promoted in the repub¬ 
lic’s schools and administration. The main benehciaries 
of these new policies were Ukrainian intellectuals and 
farmers. The former began to create nationally con¬ 
scious socio-economic and political elites, whereas the 
latter took advantage of the liberal “New Economic 
Policy” (NEP) to recover from the famines of previous 
years. An influx of rural populations into the urban 
centers helped to Ukrainianize the previously Russihed 
towns and cities. The country was undergoing a wide- 
ranging national renaissance. Such a national revival 
rekindled old fears in the Kremlin, however, and 
Ukraine was once again perceived as presenting a chal¬ 
lenge to the hegemony of the government and a threat 
to the integrity of the multinational empire. 

Stalin’s Revolution from Above 

Ten years after the Bolshevik seizure of power, Stalin’s 
ascendancy over the USSR was complete. As the party’s 
chief theoretician and decision maker, Stalin could now 
take up Lenin’s unhnished job of eliminating the last 
vestiges of capitalism and pursue his personal ambition 
of transforming the rich but backward empire into a 
powerful socialist state. In order to become a fatherland 
for the world proletariat and a vanguard of world revo¬ 
lution, the USSR had to undergo an industrial revolu¬ 
tion, for which agriculture was the only available 
source of capital. The party’s left wing had long advo¬ 
cated agricultural collectivization as a way of bringing 
socialism to the countryside and giving the state direct 
control over farm production. Stalin took the leftist 
platform and pushed it to the extreme. 

The collectivization of agriculture was approved in 
December 1927, and was made part of the latest Live 
Year Plan, the cornerstone of the NEP. Live months 
later, Stalin rationalized his abandoning the NEP. He 
argued that, with almost equal yields, Russia nonethe¬ 
less produced twice as much market grain in 1913 as 
the Soviet Union did in 1926. Large-scale farming, run 
by rich landlords in 1913, and by sovkhozes (state farms 
employing agricultural workers) and kolkhozes (collec¬ 
tive farms organized as cooperatives) in 1926, sent 47 
percent of their produce to the market, while kulaks 
(rich farmers) sold 34 percent of theirs before the revo¬ 
lution and only 20 percent after it. But while the hrst 
two categories of farm enterprises accounted for half of 
all grain production in 1916, their share in 1926 was 
only 15 percent. The seredniaks (“middle,” or subsis- 
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tence farmers) and the bedniaks (poor farmers) in¬ 
creased their share of crop production from 50 to 85 
percent, but reduced their sales from 15 to 11 percent 
in 1926. The problem was clear: the middle and poor 
peasants had become the main grain producers, but 
they consumed most of their crop. The solution to 
grain shortages, Stalin argued, lay in the “transition 
from individual peasant farming to collective farming.” 
Large-scale farming was also supposed to increase pro¬ 
duction by taking advantage of “modern machinery 
and scientihc knowledge,” but above all, Stalin insisted, 
it was a system that was “capable of producing a maxi¬ 
mum of grain for the market.” 

Collectivization was expected to meet with stiff op¬ 
position from the kulaks—because they had the most 
to lose—and Ukrainian peasants, who were not familiar 
with the Russian tradition of obshchina (commune). 
Stalin launched his struggle against these hostile ele¬ 
ments with the call to “liquidate the kulaks as a class.” 
The drive for “dekulakization” was launched in Decem¬ 
ber 1929, and, like collectivization, was subordinated 
to state planning. The most intense period of dekulak¬ 
ization was from January to March 1930, and coincided 
with the main push for collectivization. As a result of 
dekulakization, deportation, and other upheavals con¬ 
nected with collectivization, 282,000 peasant house¬ 
holds disappeared in Ukraine between 1930 and 1931. 
By the end of that period there were no real kulaks left 
in the region. 

In theory, kolkhozes were voluntary organizations. 
Many bedniaks and batraks (landless farm workers) 
freely signed up, expecting a better life. Most peasants, 
however, preferred to stick to individual farming. The 
scope and tempo of collectivization were regulated. To 
meet their monthly quotas, peasants were coerced to 
join collectives by the levy of exorbitant taxes on indi¬ 
vidual farm incomes, false accusations, administrative 
intimidation, and physical violence. The peasants re¬ 
sisted, however, and by June 1929 only 5.6 percent of 
households had joined kolkhozes in the Ukraine. 

Grain producing regions in Ukraine and the 
Northern Caucasus, especially the rich and predomi¬ 
nantly Ukrainian Kuban’ region, were specially targeted 
for rapid collectivization. In October, 10.6 percent of 
Ukrainian peasant households were in kolkhozes. In 
the steppe region, the figure was 16 percent. Misman¬ 
agement, insufficient farm machinery and draught 
power (horses and tractors), and other woes continued 
to undermine the institution. Peasants fled and the kol¬ 
khozes collapsed. Undaunted, on November 7, 1929, 
Stalin declared the collectivization movement a great 
success and bolstered his claim by ordering 25,000 spe¬ 
cially selected industrial workers to be sent to the coun¬ 


tryside to continue to help with the organization and 
management of kolkhozes. Additional cadres were pe¬ 
riodically dispatched, and by the spring of 1930, the 
Ukraine had 50,000 activists with special powers to or¬ 
ganize, punish and intimidate, and terrorize the peas¬ 
ants. 

Reinforced state violence produced the desired re¬ 
sults. By the end of February 1930, more than half of 
all individual households in the USSR had been collec¬ 
tivized, and in Ukraine the number reached 68.5 per¬ 
cent. The government’s success was achieved with un¬ 
bridled violence and at the cost of many peasant lives. 
Terror reigned in the villages. To protect their men, 
women often took over their role in opposing the for¬ 
mation of kolkhozes and in their dismantling. Resis¬ 
tance peaked in the early spring of 1930, when the 
OGPU (state police) recorded 6,528 mass peasant up¬ 
risings, with 2,945, or 45 percent, taking place in 
Ukraine. 

As kolkhozes collapsed in Ukraine and the North 
Caucasus, Stalin was forced to sound a temporary re¬ 
treat. On March 2, 1930, the newspaper Pravda pub¬ 
lished Stalin’s essay “Dizzy with Success,” in which col¬ 
lectivization was once again declared a success, with 
certain excesses being blamed on overzealous activists. 
Stalin once more reaffirmed the principle of voluntary 
adhesion to the kolkhozes. The peasants took him at 
his word and began to leave the collectives. By Septem¬ 
ber, only 21 percent of peasant households remained 
collectivized in the USSR; 34 percent in Ukraine. If this 
was a new NEP, as some had hoped or feared, it was 
of short duration. Renewed collectivization began in 
October 1930. By August 1931 the Ukrainian steppe 
was wholly collectivized, and by the following year, 
three-quarters of Ukrainian peasants were working in 
kolkhozes. 

Collectivization was at the heart of a revolution 
aimed at solving several other problems besides eco¬ 
nomic ones. In ideological terms, the termination of the 
NEP meant the triumph of socialism, although the 
kolkhozniks called it the return of serfdom. Politically, 
it meant the extension of party control over the coun¬ 
tryside by means of reliable personnel in newly estab¬ 
lished Machine and Tractor Stations that were created 
to service the kolkhozes with machinery and to super¬ 
vise them politically. The principal loser was to be the 
peasant, demoted from independent producer to agri¬ 
cultural worker, akin to the city worker but bound to 
the more primitive conditions of country life. 

The Ukrainian Famine of 1932-1933 

Dekulakization and deportation deprived Soviet agri¬ 
culture of its ablest and most conscientious farmers. 
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Productivity declined while wastage increased. It has 
been claimed that three million tons of grain were lost 
in Ukraine during the 1931 harvest. This is probably 
an exaggeration, but together with unfavorable weather 
conditions, it helps to explain why Ukrainian harvests 
of 1931 and 1932 were lower than the official figures 
used by Moscow to set its procurement plans. The 
Kremlin, insisting on high quotas, had great success. It 
took in 7.5 million tons of grain in 1930 and more than 
7 million tons in 1931, and planned to match the latter 
figure in 1932. State procurement claimed a very high 
proportion of Ukrainian production: 30 percent in 
1930 and 41 percent in 1931. 

By the summer of 1932, however, Ukrainian lead¬ 
ership realized that it would not be able to deliver the 
exorbitant amount it had originally agreed to provide. 
Ukrainian party leaders pleaded with Stalin for a reduc¬ 
tion in the quota. In June 1932 Vlas Chubar and Hry- 
horii Petrovsky, members of the Ukrainian party’s Cen¬ 
tral Committee, wrote the Kremlin about the menace 


of wide-scale starvation. In the fall of 1932, the boss of 
the Kharkiv region, informed Stalin of the famine in his 
province, only to be ridiculed for telling “fairy-tales.” 
The original plan for grain procurement for the 1932 
harvest was ultimately reduced three times, but the 
state still managed to extract 4,270,000 tons of grain, 
enough to feed at least 12 million people for an entire 
year. Workers and other citizens of Ukraine, whose 
food needs at that time were supposed to be met by the 
government, numbered about eight million. 

It was not only the confiscation of foodstuffs, but 
also the way the confiscation was carried out that creat¬ 
ed hardships for Ukrainian peasants. In theory, the 
land worked by the kolkhoz belonged to tbe state, 
whereas the harvest belonged to the kolkhoz. But the 
kolkhoz could divide the crops among its members 
only after the state took its share and reserves were set 
aside for the next sowing. In the meantime, kolkhoz- 
niks were supposed to fend for themselves. Many tried 
to take an “advance” for their work by cutting a few 
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sheaves of unripened wheat or competing with mice for 
the gleanings that the harvesters left behind. On August 
7, 1932, however, Stalin imposed a new law that made 
the “plunder of state property” a crime punishable by 
death or, in extenuating circumstances, ten years’ im¬ 
prisonment. 

Fifty-five thousand people were soon arrested for 
pilfering grain that they themselves had cultivated, and 
2,000 individuals were condemned to death. In No¬ 
vember, a blacklist was introduced to punish kolkhozes 
that failed to meet their monthly grain deliveries. A 
blacklisted collective lost the right to all commercial 
transactions, including the sale of such basic necessities 
as salt, matches, and kerosene, and the kolkhoz admin¬ 
istration that harbored sucb criminals was usually 
purged. In early 1933, 200,000 kolkboz employees 
were inspected, and one-fourth of them were dismissed 
or otherwise purged. Included in these numbers were 
11,420 kolkhoz chairmen, of whom 6,089 were purged. 

Individual peasants who were in arrears in meeting 
their quotas were subjected to food fines and confisca¬ 
tions, which often meant the confiscation of everything 
edible, including the bread or vegetables found on their 
kitchen tables. Groups of activists, comprised of city 
workers or members of local “committees of poor peas¬ 
ants,” went from house to house, prodding the earthen 
floors with metallic spikes to uncover hidden food re¬ 
serves. To prevent peasants from fleeing the village or 
even merely seeking provisions outside their village, a 
passport system was introduced on December 27,1932. 
Only city dwellers were entitled to passports. Tbe peas¬ 
ants were tbus confined to the village. As they had been 
in tbe days of serfdom, tbe peasants were once more 
bound to the soil. Peasants wandering in the cities were 
rounded up: the luckier ones were sent home, while 
others were punished for the crime of speculation. 

Left with insufficient food, the peasant population 
starved. Famine broke out in the winter of 1931 and 
1932, and reached a high point that spring. Hundreds 
of thousands of people died before the new harvest 
brought some relief. A new phase of food shortages 
began in tbe fall of 1932 and peaked tbe following 
spring. Foreign eyewitnesses and native survivors, wbo 
either escaped or outlived the Soviet regime, have de¬ 
scribed tbe horrors of this famine in contemporary ac¬ 
counts. Starving peasants consumed domestic animals, 
including dogs and cats, together with various food 
surrogates like tree buds, weeds, and herbs. Some re¬ 
sorted to cannibalism, and dug up human corpses and 
the carcasses of dead animals. A nearby forest or river 
saved many an amateur hunter or fisherman. People 
died by the hundreds and thousands. Just how many 
died from starvation in Ukraine will never be known. 


Deaths due to malnutrition were not recorded. Deduc¬ 
tions made from the official censuses of 1926 and 1939, 
and the suppressed census of 1937, have given rise to 
various interpretations and conclusions. Estimates for 
Ukraine vary from four to ten million. Six million was 
the figure a Kharkiv official gave an American newspa¬ 
per editor in 1933—it still seems the most plausible. 

Was the Ukrainian Famine Genocide? 

By the end of the 1980s, British, Italian, and German 
diplomatic archives provided the definitive evidence 
necessary to establish the historicity of the great Ukrai¬ 
nian famine. It is more complex to resolve the question 
of the genocidal nature of the catastrophe. Scholars 
have had reservations in judging Stalin’s intent, as re¬ 
quired by tbe United Nations Convention on Genocide. 
A conclusive assessment of the Soviet leader’s motiva¬ 
tions had to await the opening of Soviet archives. Over 
time, however, four approaches to the problem were 
developed. Some scholars flatly rejected the notion that 
the famine was genocide, others avoided the problem 
of classification by using descriptive terms sucb as 
“great famine,” “artificial famine,” or “man-made fam¬ 
ine.” Still others accepted the idea of genocide, but saw 
its victims primarily as the kulaks, or peasants; and, fi¬ 
nally, some scholars recognized the famine as a geno¬ 
cide that was specifically directed against the Ukrainian 
nation. Russian and Ukrainian scholars use the term 
holod (golod in Russian, meaning hunger, starvation, or 
famine) or holodomor (golodomor), which is emotional¬ 
ly close to the notion of genocide, but without the le¬ 
galistic overtone. 

Stalin was not only well informed about the fam¬ 
ine, he was its chief architect and overseer. He sent Mo¬ 
lotov and Kaganovich to the Ukraine and the Northern 
Caucasus to organize and enforce the grain procure¬ 
ment that made the tragedy inevitable. The word famine 
was banned from the media and official documents, but 
it was used openly in high party circles. The Secretary- 
General himself used the word in a letter to Molotov, 
sent in June 1932, in which he blamed local misman¬ 
agement for a “state of ruin and famine” in a number 
of Ukrainian regions. If the party leadership had made 
a mistake in planning the grain procurement, it could 
have corrected its errors once it realized the magnitude 
of the famine. There were more than three million tons 
of grain reserves in the USSR in January 1933, enough 
to feed well over ten million people. The government 
could have organized famine relief and accepted help 
from outside, as it did in 1921. Instead Moscow reject¬ 
ed foreign aid, denounced those who offered it, and ex¬ 
ported its own foodstuffs abroad. More than a million 
and a half tons of grain were sold abroad in 1932 and 
again in 1933, enough to feed five million people dur- 
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ing both years. Such behavior is more than callous; it 
shows a direct intent on the part of the perpetrators to 
destroy a part of the population by starvation. 

The “peasantist” interpretation of the Ukrainian 
famine either accepts or rejects the idea of genocide, 
but emphasizes that the victims were peasants, reject¬ 
ing the association of victimhood with Ukrainian eth¬ 
nicity. In his Black Book of Communism, Stephane 
Courtois insists on the similarity between the Stalin re¬ 
gime’s deliberate starvation of a child of a Ukrainian 
kulak, and the Nazi regime’s starvation of a Jewish 
child. In this literary construct, there is no clash be¬ 
tween the Ukrainian peasant’s two identities, even if 
the reference to his kulak class gives the false impres¬ 
sion of the victims of the famine, for by that time there 
were no kulaks left in Ukraine. Nicolas Werth, whose 
long study of the Soviet Union is included in Courtois’s 
Black Book, openly poses this question, but after pre¬ 
senting arguments for the “ethnicist” and “peasantist” 
interpretations, Werth settles on an explanation that 
embraces the ethnicist approach, blaming the deaths on 
an ethnically oriented policy of, if not genocide, than 
certainly willful extermination. For Mark Tauger, this 
ethnic orientation is unacceptable. He argues that there 
was no Ukrainian famine, only a Soviet famine in which 
peasants in Ukraine were also victims. 

Of Georgian background, Stalin had a keen aware¬ 
ness of the “nationality question” in the multiethnic 
Russian and then Soviet empire. On August 11, 1932, 
he intimated to an associate that, unless proper mea¬ 
sures were taken, Ukraine could be lost. The half¬ 
million-strong Communist Party of Ukraine, he com¬ 
plained, was full of “conscious and unwitting Petliur- 
ists,” “agents of Pilsudski,” and other “rotten 
elements.” Stalin argued that the Polish dictator, Pil¬ 
sudski, was not dozing. 

His associate, Kaganovich, concurred, adding that 
local Ukrainian activists had become convinced that 
their grain procurement quota could not be met, and 
that Ukrainians were being punished unjustly. Ka¬ 
ganovich detected a sense of “solidarity and rotten mu¬ 
tual guarantee,” not only in the middle echelons but 
even in the top levels of the administration. Stalin was 
also irritated that, when Chubar and Petrovsky had 
pleaded to have Ukraine’s quotas lowered, Kossior did 
not react. This exchange between Stalin and Ka¬ 
ganovich suggests that they were aware that the imposi¬ 
tion of unreasonably high procurement targets was cre¬ 
ating a dangerous situation in Ukraine, where peasant 
and national factors intermingled. The Polish dictator, 
Pilsudski, could become a threat only if he could hnd 
allies in the disgruntled Ukrainian political apparatus 
and a disaffected Ukrainian peasantry. Political purges 


could eliminate the hrst danger, and just as in 1921 and 
1923, food could be used to transform revolting peas¬ 
ants into an obedient rural proletariat. 

Despite the passport system, Ukrainian peasants 
left their villages and went to Belarus and Russia, where 
the food situation was much better than in Ukraine. On 
January 22, 1933, Molotov and Stalin signed a secret di¬ 
rective to stop this practice. Railways were forbidden 
to sell tickets to Ukrainian peasants, and the OGPU was 
ordered to be more vigilant. The directive referred to 
a mass movement to undermine the Soviet state by the 
agents of Pilsudski and other enemies. The ban on trav¬ 
el also applied to the Kuban okrug in the North Cauca¬ 
sus. A primary grain producing region, Kuban had also 
been ruthlessly dekulakized and exorbitantly taxed, 
and had fallen behind the procurement schedule. With 
61 percent of its 1.5 million population Ukrainian, 
Kuban became a prime target of Skrypnyk’s efforts to 
Ukrainianize the 3 million Ukrainians living in North 
Caucasus. Individuals promoting Ukrainization were 
called counterrevolutionary agents and directly blamed 
for the local sabotage of grain deliveries. Ukrainization 
in the North Caucasus was brought to an end. 

The vast majority of famine victims during 1932 
and 1933 were Ukrainians, primarily living in the 
Ukrainian SSR, but also in adjacent regions of Russia. 
The high number of Ukrainian deaths stands in sharp 
contrast to the low number of Russian deaths, both in 
absolute terms and in relation to their populations. The 
correlation between the ethnic and social identities of 
the group forming the vast majority of famine victims 
is inescapable. The peasantry had been the raison d’etre 
of the Ukrainization policy and the mainstay of the 
Ukrainian national revival. Now both were linked by 
the authorities to peasant sabotage, and they were at¬ 
tacked. Ukrainian cultural elites were decimated, and 
by 1933 Ukrainization ground to a halt and was re¬ 
placed by a new policy of Russihcation. 

SEE ALSO Kulaks; Lenin, Vladimir; Stalin, Joseph; 

Union of Soviet Socialist Republics 
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Roman Serbyn 

Union of Soviet Socialist 
Republics 

The Union of Soviet Socialist Republics (USSR) was the 
official name of communist Russia from December 
1922 until its collapse in late 1991. This self- 
proclaimed Marxist state was created out of the ruins 
of the Tszarist Empire following the Bolshevik Revolu¬ 
tion of October 1917 and the ensuing civil war in Rus¬ 


sia. In the view of many scholars, the USSR under Vla¬ 
dimir Lenin (1870-1924) and Joseph Stalin 
(1878-1953) evolved into a totalitarian dictatorship di¬ 
rectly responsible for the deaths of millions of Soviet 
citizens. Here the nature and scale of the crimes against 
humanity perpetrated by the Soviet state from the Oc¬ 
tober Revolution to the death of Stalin will be exam¬ 
ined, along with differing perspectives on Leninist and 
Stalinist terror. 

Historical Context 

Before World War 1 the Russian Empire had been an 
autocratic monarchy presided over by Tsar Nicholas 11, 
who formally claimed the divine right to rule single- 
handedly. Russian political culture lacked liberal or 
democratic roots and institutions, and for many centu¬ 
ries the state had dominated society, often using repres¬ 
sive methods carried out by a prototype secret police 
force. As a consequence of this police state and emer¬ 
gent modernization during the course of the late nine¬ 
teenth century, social tensions ran deep in tsarist Rus¬ 
sia. For various political and socioeconomic reasons, 
these tensions between peasants and landlords, urban 
industrial workers and their bosses, and alienated mid¬ 
dle-class intellectuals and the anachronistic tsarist state 
grew in the decades before 1914. Indeed, in 1905 and 
1906 a full-scale, but ultimately abortive, revolution 
had occurred that threatened to overthrow monarchi¬ 
cal rule. The nail in tsarism’s coffin came during World 
War 1. Russia’s largely unsuccessful efforts to conduct 
the war against Germany and Austria added signihcant- 
ly to internal discontent. The result was the February 
Revolution of 1917, which forced Nicholas II to abdi¬ 
cate in favor of a centrist provisional government. 

Despite meaningful democratic reforms the provi¬ 
sional government was unable to win mass support and 
it was, in turn, removed from power by the 1917 Bol¬ 
shevik October Revolution. The Bolsheviks, led by 
Lenin, were a small urbanized Marxist party whose po¬ 
litical mentality and revolutionary goals are critical for 
an understanding of the later communist crimes against 
humanity. It would not be an exaggeration to argue 
that the Bolsheviks were utopian revolutionaries (some 
might say megalomaniac fanatics) who were utterly 
convinced that capitalism, liberalism, and parliamen- 
tarianism were dead, that socialism, and ultimately 
communism, represented the inevitable wave of the fu¬ 
ture, and that human society and individuals were per¬ 
fectible by state engineering. They were deeply con¬ 
temptuous of dissenting views and, more than any 
other Russian political movement, were prepared to 
countenance class-based violence in a society that was 
itself highly prone to violent confrontation. In short, 
the Bolsheviks’ revolutionary “ends”—the destruction 
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Lubyanka Prison and a portion of Revolution Square (Moscow) in the 1940s. Revolution Square (Ploshchad Revolutsii) gets its name 
from the bitter fighting that occurred at this spot in October 1917. The notorious Lubyanka Prison is still a government building, but no 
longer a prison, [hulton-deutsch collection/corbis] 


of capitalist exploitation, the emancipation of the 
working class, the transformation of “hourgeois” val¬ 
ues, and the creation of a socialist state and society— 
justihed any means of achieving these ends, including 
class discrimination, illegal arrest and incarceration, 
even mass executions. The origins of Leninist and Sta¬ 
linist terror can thus be traced to this intransigent ideo¬ 
logical orthodoxy. 

After the Bolsheviks seized power, their many op¬ 
ponents rallied to contest the Marxist vision of Russia’s 
future. A truly bitter and tragic civil war ensued, one 
that pitted the so-called Reds, the Bolsheviks and their 
extreme left-wing socialist allies, against the Whites, 
mainly ex-tsarist forces backed, half-heartedly, by sev¬ 
eral foreign states, the United States and Great Britain 
among them. The barbarity of the Russian Civil War, 
the class and ethnic hatreds exacerbated by the conflict, 
the arbitrary nature of both Red and White terror, and 


the sheer scale of violence must surely have brutalized 
Russian political culture, coming as they did on top of 
four years of world war and revolutionary upheaval. 
The civil war certainly engendered a siege mentality 
among the Bolshevik victors, who from that point on 
tended to see enemies everywhere, at home and abroad; 
a veritable “capitalist encirclement.” Red terror under 
Lenin has thus been rationalized as a desperate last- 
ditch method of survival foisted onto an isolated and 
inward-looking band of revolutionaries in conditions 
of profound social, economic, and military turmoil. 

Taking a position less sympathetic to the Bolshe¬ 
viks, one may argue that state-sponsored class repres¬ 
sion was inherent in Leninist ideology, predated the 
civil war, and was therefore not a consequence of the 
objective circumstances of the time. Indeed, Lenin al¬ 
most welcomed the prospect of civil war as a means of 
purifying Russian society, purging it of “class enemies” 
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and “traitors”—the landed gentry, capitalists, Ortho¬ 
dox priests, tsarist officials, bourgeois intellectuals, 
even kulaks (better-off peasants). The Bolsheviks’ total 
belief in Marxism, which they regarded as scientific, as¬ 
sured them that they alone were right and everyone else 
was wrong, and their penchant for class discrimination 
transformed minor acts of nonconformity into “coun¬ 
terrevolutionary sabotage.” Accordingly, the use of 
state terror became a conscious and deliberate instru¬ 
ment of governance under Lenin, arguably the princi¬ 
pal method of maintaining and consolidating Bolshevik 
rule. Hence, it was Lenin who established the basis for 
later Stalinist atrocities. 

Leninist Crimes 

One of the first decrees of the Bolshevik regime in De¬ 
cember 1917 was the creation of the Cheka, the origi¬ 
nal Soviet secret police force and forerunner of the 
much-vaunted KGB. The job of the Cheka was to root 
out all counterrevolutionary and antistate activities to 
bolster the fragile Leninist government. By June 1918 
as the civil war got under way, reports of Cheka “ex¬ 
cesses” began to reach Moscow. According to official 
statistics, the Cheka killed 12,733 prisoners between 
1918 and 1920; unofficial calculations suggest a figure 
closer to 300,000. Lenin himself actively contributed to 
tbe wave of Red Terror. On August 11, 1918, shortly 
before an attempt was made to assassinate him, Lenin 
sent a now infamous telegram to local Bolsheviks, in¬ 
sisting that they “hang (hang without fail, so that the 
people see) no fewer than one hundred known kulaks, 
rich men, bloodsuckers. ... Do it in such a way that 
for hundreds of versts [kilometres] around, the people 
will see, tremble, know, shout: they are strangling and 
will strangle . . . the bloodsucker kulaks” (Pipes, 1996, 
p. 50). One month earlier the tsar and his family had 
been murdered by local Bolsheviks in Ekaterinburg. 
The spiral of terror and counterterror was growing. 

The arrest of large numbers of alleged counter¬ 
revolutionaries meant that they had to be detained 
somewhere. Decrees in September 1918 and April 1919 
sanctioned the establishment of the first concentration 
and labor camps, the latter originally conceived as sites 
for rehabilitating petty criminals through physical 
work. The most notorious of these early Soviet camps 
was the prison on the Solovetskii Islands in the White 
Sea in the far north of Russia. The camp population 
there grew from 3,000 in 1923 to approximately 50,000 
in 1930. Between 1931 and 1933 around 25,000 con¬ 
victs perished building the White Sea Canal, one of Sta¬ 
lin’s pet schemes involving forced labor. From these 
relatively humble origins emerged the vast system of 
Soviet labor camps, widely known as the Gulag Archi¬ 
pelago (Gulag being, in Russian, the acronym for Main 


Administration of Camps). These camps housed not 
only political prisoners, but also ordinary criminals. 
Generally, they lived in appalling conditions, often in 
the most remote and inhospitable locations of the 
USSR. Inmates were in essence slave labor, whose con¬ 
tribution to the Soviet economy, especially from the 
1930s, should not be overlooked. 

The communist state also launched attacks on or¬ 
ganized religion in the USSR. In March 1922, for in¬ 
stance, Lenin ordered the confiscation “with the most 
savage and merciless energy” of valuables belonging to 
the Orthodox Church. According to Richard Pipes, the 
aim was twofold: to secure vital assets for the cash- 
strapped Soviet government and to smash the power of 
the Orthodox Church and its hold over the peasantry. 
Even at a time of relative liberalization under tbe New 
Economic Policy (1921-1929), Lenin advocated the 
execution of large numbers of “reactionary clergy . . . 
so that they will not dare even to think of any resistance 
for several decades” (Pipes, 1996, p. 153-54). Lenin, 
also in 1922, insisted on the death penalty for the ar¬ 
rested leaders of the Socialist Revolutionary Party, but 
he was overruled and finally relented, with the leaders 
instead given lengthy prison terms. Nevertheless, 
Lenin’s implacable attitude toward political and ideo¬ 
logical adversaries undoubtedly contributed to tbe for¬ 
mation of a one-party state in Soviet Russia, a major 
step on tbe road to which was the forcible dissolution 
of the Constitutent Assembly (the multiparty national 
parliament) as early as January 1918. 

Lenin may have been the initiator of many of the 
repressive measures undertaken between 1918 and 
1923, but all leading Bolsheviks, to a greater or lesser 
degree, shared his intolerance of opposition and funda¬ 
mental belief in a state-sponsored transformation of 
human society. Lev Trotsky, Grigorii Zinoviev, Nikolai 
Bukharin, and Stalin all supported harsh policies 
against real and perceived opponents of the regime. 
However, serious disagreements emerged among the 
Bolshevik hierarchy, especially as Lenin’s failing health 
from 1922 on led to an internal party power struggle. 
Lenin was acutely aware of the dangers of internal party 
disunity and attempted, rather ineffectually, to paper 
over the cracks in leadership. A year before his death 
in January 1924 he dictated a document that became 
known as “Lenin’s Testament,” in which he evaluated 
the strengths and weaknesses of six top Bolsheviks. The 
most notable comments, given subsequent develop¬ 
ments, related to Stalin. In April 1922 Stalin had been 
appointed General Secretary of the Communist Party 
(the Bolshevik Party had been renamed the Communist 
Party in 1918) partly as a result of his close cooperation 
with Lenin, who valued the Georgian as a tough, practi- 
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cal activist who got things done. However, relations be¬ 
tween the two men soured in 1922 and 1923, and in 
his testament Lenin warned that Stalin was “too crude” 
to serve as General Secretary. He advised the Party to 
find a way of removing Stalin from his post. 

Portentously, Lenin’s strictures were ignored. In 
the course of the ugly internecine power struggles that 
transformed the Party during the 1920s, Stalin was able 
to build up majority support in his position as General 
Secretary. His successive rivals, first Trotsky, then Zi¬ 
noviev and Lev Kamenev, and finally Bukharin, were 
all out-voted and out-manuevered; by 1929 Stalin had 
emerged as the clear leader of the Communist Party. 
His reliance on behind-the-scenes machinations, out¬ 
right slander, and administrative measures against his 
opponents concealed another of his characteristics: He 
was a workaholic who intervened in, and had practical 
solutions for, all the major and often secondary prob¬ 
lems that confronted the Soviet state. What is more, he 
appeared to be a true Marxist dedicated to the construc¬ 
tion of socialism in the USSR. Stalin was thus a very ca¬ 
pable, not unintelligent, leader wbo commanded the 
respect of his followers. He was also, or at least became 
by the 1930s, a morbidly suspicious, capricious, and 
volatile man, who was possibly driven by an insatiable 
lust for power. 

Stalinist Crimes 

Stalin’s regime was arguably the most repressive in 
modern history. As a result of his so-called revolution 
launched in 1928 and 1929—the forced collectiviza¬ 
tion and “dekulakization” of the countryside and the 
intensely rapid tempos of industrialization—millions 
of Soviet citizens, particularly peasants, endured dire 
living conditions and often direct persecution at the 
hands of Stalinist leaders whose overriding priority was 
to make the USSR economically and militarily secure. 
As many as eight million peasants, the majority Ukrai¬ 
nian, starved to death in the Great Famine of 1932 and 
1933, which Robert Conquest has insisted was a man¬ 
made catastrophe deliberately engineered by Stalin in 
order to smash Ukrainian nationalism. Whether this 
controversial interpretation is correct or not, the scale 
of human suffering endured in the early 1930s beggars 
belief. There was hope that the relatively moderate pol¬ 
icies of the years 1934 to 1936 would curtail the suffer¬ 
ing, but by 1937 mass arrests and executions became 
the norm. Archival figures made public shortly before 
the demise of Soviet communism indicate that approxi¬ 
mately 800,000 people were shot between 1921 and 
1953, a staggering 681,692 of whom were executed 
during the Great Terror of 1937 and 1938. Official sta¬ 
tistics suggest that around 3.5 million people were de¬ 
tained in labor camps and internal exile during the Ter¬ 


ror, the number rising to 5.5 million at the time of 
Stalin’s death in 1953. On both counts many scholars 
have speculated that the actual totals were significantly 
higher. In the absence of definitive data, however, it 
seems prudent to accept the archival figures as essen¬ 
tially accurate. 

Horrendous as they are, the bald statistics cited 
above obscure the unimaginable depths of human mis¬ 
ery, the families ripped apart, the countless orphaned 
children, the mental and physical torture of prisoners, 
the uprooting of entire peoples from their homelands, 
the trampling on human integrity and dignity. How can 
all this be explained? Was the Terror simply a product 
of the deranged mind of a power-hungry tyrant? Or was 
there a larger purpose behind the seemingly arbitrary 
mass arrests and executions? Scholars have debated 
these and related issues for many decades. Research 
conducted in the 1990s and early 2000s demonstrates 
that rather than being a unitary phenomenon possess¬ 
ing a single aim, the Great Terror was a multifaceted 
process composed of separate but related political, so¬ 
cial, and “national” (ethnic) dimensions, the origins 
and goals of which were different, but which coalesced 
during the events of 1937 and 1938. 

There is no doubt that Stalin was the prime perpe¬ 
trator of the Terror, even if historians disagree on 
whether he had a long-term blueprint to eliminate his 
opponents, ft is generally accepted, however, that the 
process of mass repression was set in motion by the De¬ 
cember 1934 assassination of Sergei Kirov, the popular 
Leningrad Communist Party chief and, so it was ru¬ 
mored at the time, rival to Stalin. Although the jury is 
still out on Stalin’s precise role in this assassination, it 
is clear that he used Kirov’s murder to attack various 
opponents of the regime, including former Party lead¬ 
ers Zinoviev and Kamenev who were placed under ar¬ 
rest. Beginning in the summer of 1936, and more con¬ 
clusively during the spring of 1937, Stalin extended 
these repressive measures, seeking, it appears, to elimi¬ 
nate any real or potential political opposition to his 
rule. In so doing, he broke an unwritten Leninist prin¬ 
ciple: never arrest Communist Party members and offi¬ 
cials. 

The list of actions to which Stalin provided direct 
input is long: The Soviet leader initiated and orchestrat¬ 
ed the three great Show Trials of August 1936, January 
1937, and March 1938, as a result of which his former 
Bolshevik rivals Zinoviev, Kamenev, and Bukharin, 
among others, were executed. In September 1936 Stalin 
appointed Nikolai Ezhov, a known hardline adversary 
of “anti-Party elements,” as head of the NKVD (secret 
police). He oversaw the decimation of the Red Army 
command from May through June 1937. He signed nu- 
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merous death warrants and ratified numerous execu¬ 
tions, thousands of the condemned being loyal Party 
and state officials; he even ordered the arrest of several 
members of his own extended family and close relatives 
of his colleagues, presumably in an attempt to test the 
latter’s loyalty. Together with his propagandists, he set 
the overall tone and atmosphere of the Terror; the 
xenophobic suspicion of foreign spies and agents; the 
all-pervasive fear of wreckers, saboteurs, and double- 
dealers; and the endless exhortations to uphold Bolshe¬ 
vik vigilance in the face of these “enemies of the peo¬ 
ple.” In short, as one expert has written, Stalin’s “name 
is all over the horrible documents authorizing the ter¬ 
ror” (Getty and Naumov, 1999, p. 451). 

Aside from these politically motivated aspects, an¬ 
other fundamental characteristic of the Great Terror 
was the social component. Studies conducted in the 
late 1990s document the interrelationship between, on 
the one hand, social disorder and evolving secret police 
strategies to contain it in the early to mid-1930s and, 
on the other, the onset of mass arrests in the summer 
of 1937. According to one historian, the Great Terror 
represented “the culmination of a decade-long radical- 
ization of policing practice against ‘recidivist’ criminals, 
social marginals, and all manner of lower-class individ¬ 
uals” (Hagenloh, 2000, p. 286). The threat of social in¬ 
stability posed by criminals, hooligans, other “socially 
harmful elements,” and even armed gangs of bandits 
was taken seriously by secret police chiefs. By 1937 the 
lethal triumvirate of political opposition, social disor¬ 
der, and ethnic subversion had raised fears among the 
increasingly xenophobic Stalinist elite of a broadly 
based anti-Soviet “hfth column” linked to foreign 
agents and spies. In response, on July 31, 1937, Stalin 
and his co-leaders sanctioned the notorious NKVD 
Order No. 00447, which specified by region the num¬ 
ber of people to be sentenced either to death (approxi¬ 
mately 73,000) or eight to ten years in the Gulag camps 
(approximately 186,500). 

The decree remained in force until November 
1938. The intent of this massive purge of socially harm¬ 
ful elements was to destroy what appeared to the Stalin¬ 
ists to be the social base for an armed overthrow of the 
Soviet government. Thus, one of the most interesting 
conclusions of new research is that, contrary to con¬ 
ventional wisdom about the elite status of the Great 
Terror’s victims, in strictly numerical terms the bulk of 
those repressed were ordinary noncommunist citizens, 
kulaks, workers, and various “social marginals”: recidi¬ 
vist criminals, the homeless, the unemployed, all those 
suspected of deviating from the social norms of the 
emerging Stalinist system. 


ft is also now recognized that beginning in the 
summer of 1937 the NK'VD launched national sweeps 
of specihc categories of foreigners and Soviet citizens 
of foreign extraction. Central and East Europeans were 
particularly targeted, but so were Koreans, Chinese, Af¬ 
ghans, and many other minorities who were deported 
from their homelands or arrested en masse. The so- 
called Polish Operation, ratihed by the Politburo on 
August 7, 1937, resulted in the arrest of approximately 
140,000 people, a staggering 111,000 of whom were 
executed. Similar campaigns were directed against Ger¬ 
mans, Finns, Balts, and numerous others who were per¬ 
ceived to be real or potential spies and agents of foreign 
anti-Soviet intelligence agencies, although the percent¬ 
ages of those killed were generally lower than in the 
Polish Operation. A signihcant proportion of the vic¬ 
tims were Jews and members of national communist 
parties. Whether the former were targeted specifically 
because of their ethnic origin is unclear. Stalin’s anti- 
Semitic tendencies appear to have been far more pro¬ 
nounced in the postwar period. Such was the scale of 
the “national operations” that from about February 
1938 on they became the prime function of secret po¬ 
lice activity, more pervasive than the campaigns associ¬ 
ated with Order 00447. Indeed, ethnically based repres¬ 
sion did not end in the late 1930s. Although the 
number of arrests and executions decreased significant¬ 
ly after November 1938, during World War If entire 
populations ("Volga Germans, Chechens, Ingushi, Kal¬ 
myks, Crimean Tartars, and others) were deported 
from their homelands to Central Asia and Siberia, ac¬ 
cused of subversive tactics, espionage, and collabora¬ 
tion with the occupying Nazi forces. 

Inevitably, these examples of Soviet ethnic cleans¬ 
ing have compelled some scholars to compare Stalinist 
and Nazi policies of extermination. The term Stalinist 
genocide employed by several specialists suggests a 
close relationship and moral equivalence between Nazi 
and Soviet terror. If one views the latter in an intention¬ 
al versus functional framework, it appears that both el¬ 
ements of motivation were applicable: The intended 
victims were the traditional suspects (peasants, politi¬ 
cal opponents, and supporters of the tsarist regime) 
and the functional victims were those invented within 
the specific context of developments in the late 1930s, 
consisting of replaceable elites and alien nationals. Al¬ 
though it is important to recognize the enormity of Sta¬ 
linist repression, it is critical, as many historians do, to 
emphasize the uniqueness of the Holocaust “the only 
example which history offers to date of a deliberate pol¬ 
icy aimed at the total physical destruction of every 
member of an ethnic group. There was no equivalent 
of this under Stalinism” (Kershaw and Lewin, 1997, p. 
8 ). 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1065 ] 



Union of Soviet Sociaiist Repubiics 


The key issue of motive remains. Why did Stalin 
order the mass arrest of loyal Party and state bureau¬ 
crats? Why was the terror extended to include socially 
harmful elements? Why did the vicious assault on eth¬ 
nic minorities escalate in late 1937 and continue well 
into 1938? Traditional explanations for the strictly po¬ 
litical aspects of the Great Terror stress Stalin’s lust for 
power and his determination to liquidate all real and 
perceived rivals in a paranoiac drive for autocratic rule. 
Large numbers of “Old Bolsheviks,” former opponents, 
and a host of unreliable double dealers, wreckers, and 
saboteurs were targeted in what became an arbitrary 
frenzy of bloodletting. By eliminating these undesir¬ 
ables and replacing them with devoted “yes men,” Sta¬ 
lin’s power base was mightily strengthened. However, 
beginning in the 1980s so-called revisionist historians 
challenged this Stalin-oriented approach, arguing that 
one man could not, and did not, decide everything. 
Moreover, to these historians a certain systemic ratio¬ 
nale existed for the apparently irrational waves of re¬ 
pression, one linked to center-periphery conflicts, in- 
terelite rivalries, and the chaotic and dysfunctional 
elements of the highly bureaucratized regime. 

Altbougb Stalin’s motives remain, and will contin¬ 
ue to remain, obscure, it appears that the decision to 
launch the mass operations in the summer of 1937 was 
related to reverses in the European and Asian arenas. 
In particular, the lessons of the Spanish Civil War in¬ 
duced an atmosphere of panic in the Kremlin and incit¬ 
ed the Stalinists to seek “enemies” at home and abroad. 
The Soviet leadership’s fears of a hfth column among 
Party, state, and military elites, who in the event of war 
could rely on broad support from socially harmful ele¬ 
ments and hostile national minorities in the USSR, 
seem to account for the dramatic rise in arrests and exe¬ 
cutions. To this extent the threat of war and a potential 
fifth column represent the crucial link between the 
three dimensions of the Great Terror: political, social, 
and national. Only in the context of the Stalinists’ grave 
fears for the security and integrity of the Soviet state 
can the mass repressions of 1937 and 1938 be under¬ 
stood. 

Although mass arrests and executions abated after 
November 1938, repression continued in the USSR 
throughout World War II. Portrayed in the Soviet 
media as a heroic war of patriotism, there were many 
grim sides to this life-and-death struggle between the 
two totalitarian giants. Internally, Stalin used the con¬ 
flict to target and deport entire peoples accused of col¬ 
laborating with the Nazis. The number of Gulag in¬ 
mates may have decreased in these years as many were 
released to fight the Germans, but the living and work¬ 
ing conditions of those who remained were nothing 


short of atrocious. Famine, epidemics, overcrowding, 
summary shootings, and inhuman exploitation for the 
war effort were commonplace. For instance, in 1942 
the Gulag Administration registered 249,000 deaths 
(18 % of the camp population) and in 1943 it registered 
167,000 deaths (17%). The “myth” of the Battle of Sta¬ 
lingrad and the euphoria of total victory in May 1945 
have tended to obscure the horrendous suffering perpe¬ 
trated by the regime on millions of Soviet citizens dur¬ 
ing World War II. It was not about to end. 

One of tbe more reprehensible features of Stalin’s 
rule after World War II was his increasing anti- 
Semitism. Indeed, at the time of his death in March 
1953 it appears that he was planning another vast gen¬ 
eral purge of Soviet society based on the fictitious anti- 
Jewish Doctors’ Plot that broke in January of the same 
year. Already in 1948 and 1949 hundreds of Jewish in¬ 
tellectuals had been arrested, at least one of wbom, the 
world-renowned actor and theater director Solomon 
Mikhoels, was murdered. As a leading scholar has writ¬ 
ten: “Jews were systematically removed from all posi¬ 
tions of authority in the arts and the media, in journal¬ 
ism and publishing, and in medicine and many other 
professions” (Werth, 1999, p. 245). The campaign 
reached a peak in the summer of 1952 with the secret 
trial of the members of the Jewish Anti-Fascist Com¬ 
mittee, thirteen of whom were executed. There is some 
evidence that the aging and ill Stalin was at this time 
preparing to expose a wide-scale “Judeo-Zionist con¬ 
spiracy,” which was to conclude with the mass deporta¬ 
tion of Soviet Jews to Birobidzhan, a barren region in 
Eastern Siberia. A major part of this final Stalinist plot 
was the arrest of several high-ranking Jewish doctors 
accused, among other things, of complicity in the 
deaths of two Soviet luminaries. Their trial, it seems, 
was set for mid-March 1953. Stalin’s timely demise on 
March 5 put an end to their suffering and brought to 
a close the era of mass repression in the USSR. His suc¬ 
cessors, notably Nikita Khrushchev, renounced terror, 
released large numbers of Gulag prisoners, and at¬ 
tempted, not altogether successfully, to “de-Stalinize” 
Soviet politics and society. 

The historical legacy of Stalin has often been 
framed in tbe following way: he was a cruel, but neces¬ 
sary, leader who after 1928 industrialized and modern¬ 
ized the USSR and thus established the economic, so¬ 
cial, and military basis for victory over the Nazis in 
World War 11. Given Soviet Russia’s “backwardness,” 
this could only have been accomplished rapidly by 
means of state coercion and pressure. Few, if any, con¬ 
temporary scholars would subscribe to such an apolo¬ 
gist interpretation of the Stalinist regime. There can be 
no justification—political, economic, military, and cer- 
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tainly not moral—for the crimes against humanity per¬ 
petrated from 1928 to 1953. However, this does not 
mean no connection exists between Stalin’s revolution 
from above and the mass repressions. Indeed, a con¬ 
vincing consensus is emerging that stresses the interre¬ 
latedness of the two phenomena. The terror, it is ar¬ 
gued, was inextricably linked to the massive campaigns 
of industrialization and the forced collectivization and 
dekulakization of Soviet agriculture from 1928 and 
1929 on. The intense social flux and dislocation, the 
rising crime levels, the peasant resistance to collectiv¬ 
ization, the urban tensions resulting from rapid indus¬ 
trialization, the limited success of the initiatives on the 
“nationality question,” and the contradictory pressures 
on the bureaucracies and other elites, which engen¬ 
dered insubordination, deceit, and local and regional 
cliques and networks, all these outcomes of Stalin’s rev¬ 
olution from above created conditions that were propi¬ 
tious for the hunt for “enemies”. Add to this equation 
Stalin’s considerable goals for personal power and his 
paranoias, and the built-in need for scapegoats to ex¬ 
plain the dire state of Soviet material consumption, and 
the origins of mass repression become more explicable. 

Conclusion 

Leninist and Stalinist crimes against humanity are not 
easily elucidated. A multiplicity of factors—internal 
and external, ideological and practical, personal and 
systemic—must be carefully weighed. It is not enough 
to simply point the finger at two “evil,” power-hungry 
men, highly relevant though they are to the entire pro¬ 
cess of Soviet mass repression. What motivated them? 
What were their fears? In what concrete political, eco¬ 
nomic, and military contexts did they make their deci¬ 
sions? What role did other actors play in fanning the 
flames of state violence? To what extent did elite atti¬ 
tudes reflect and magnify broader social mentalities, 
such as anti-Semitism and chauvinism? Here it is sug¬ 
gested that the roots of Soviet terror lay not only in the 
personal ambitions and whims of Lenin and Stalin, but 
also equally in the ideologically driven utopian mission 
of creating the perfect communist society purged of the 
politically and socially unht in circumstances of inter¬ 
national isolation and perceived foreign threats. 
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United Nations 

The United Nations was created during and in the wake 
of World War II, which was a global cataclysm that 
brought death to millions of civilians. Most of those ci¬ 
vilians were primary targets, and often not even enemy 
targets. The genocide of the Jews, Gypsies, Slavs and 
others by Nazi Germany, and the brutal repression and 
discrimination that preceded it, lent weight to the argu¬ 
ment that peace and justice were inseparable, the other 
side of the coin from war and oppression. As stated in 
September 1944 by the Commission to Study the Orga- 
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nization of Peace, an influential United States non¬ 
governmental organization: “it has become clear that a 
regime of violence and repression within any nation of 
the civilized world is a matter of concern for all the 
rest.” 

Human Rights in the Charter of the 
United Nations 

On August 14, 1941, the Atlantic Charter was agreed 
to by U.S. president Franklin D. Roosevelt and U.K. 
prime minister Winston S. Churchill, along with forty- 
seven other nations. These charter signatories envis¬ 
aged a world that would enjoy “freedom from want and 
fear.” Some hve months later, the Declaration of the 
United Nations of January 1, 1942, advocated complete 
victory over the enemies of the Allied powers, declaring 
that this was “essential to defend life, liberty, indepen¬ 
dence, and religious freedom, and to preserve human 
rights and justice in their own lands as well as in other 
lands.” This declaration was signed by twenty-six na¬ 
tions, which were later joined by twenty-one others. 

The eloquent language of the documents to which 
these nations had pledged themselves doubtless played 
an important role in mobilizing the Allies’ total com¬ 
mitment to victory over the Axis powers, but it was not 
a guarantee that the values espoused in the document 
would be seriously embraced in the postwar world. By 
the time of the second phase of the Dumbarton Oaks 
Conversations between the United States, the Soviet 
Union, Great Britain, and China (September 29 
through October 7, 1944), divisions among these na¬ 
tions were already apparent. The Chinese delegation 
fought to insert a condemnation of racism into the draft 
UN Charter and to prevent human rights being given 
only the most minimal acknowledgment in the text. 
The United States, Great Britain, and the Soviet Union 
were opposed. The Dumbarton Oaks Conversations ul¬ 
timately yielded proposals that included only one 
somewhat marginal provision on human rights. In the 
words of the proposals, the new organization would 
“facilitate solutions of international economic, social, 
and other humanitarian problems and promote respect 
for human rights and fundamental freedoms.” 

The politics of the Dumbarton Oaks negotiations 
made it unlikely that any more forceful statement could 
ever achieve acceptance. The Soviet Union under Stalin 
was no defender of human rights, Churchill wanted 
nothing that would threaten Great Britain’s colonial 
empire, and the United States had to cater to its sub¬ 
stantial constituencies favoring isolationism and its 
strict notion of state sovereignty. The United States was 
also concerned about the human rights implications of 
legal racial segregation that still held sway in its south¬ 


ern states. The shock and disappointment of less pow¬ 
erful allies, especially Latin American and British 
Commonwealth states (Canada, Australia and New 
Zealand), and of American nongovernmental organiza¬ 
tions, led to a confrontation on these issues at the San 
Francisco Conference which ultimately adopted the 
United Nations Charter. The accumulating evidence of 
the scope and depravity of the crimes against humanity 
perpetrated by Nazi Germany lent weight to the cause 
of those states who wished greater attention be paid to 
human rights issues. In the words of Paul Gordon 
Lauren, 

as more and more details about the shocking ex¬ 
tent of the Holocaust began to seep their way out 
from under the earth of unmarked mass graves 
in occupied territories, and from under the 
barbed wire enclosures of the extermination 
camps into the world, it became nearly impossi¬ 
ble to ignore the connection between racial and 
religious discrimination, especially as revealed 
by the recent extremes of Nazi philosophy, on 
the one hand, and genocidal war on the other 
(Lauren, 1998, p. 183). 

As a result of these currents, several references to 
human rights were inserted into the UN Charter’s pre¬ 
amble, and six articles (Articles 1, 13, 55, 62, 68, and 
76) were added. Of special note is Article 1, paragraph 
3, which includes among the purposes of the United 
Nations: “To achieve international cooperation in pro¬ 
moting and encouraging respect for human rights and 
fundamental freedoms for all, without distinction as to 
race, sex, language or religion.” The establishment of 
a Commission on human rights was also explicitly en¬ 
visaged, in Article 68. On the other hand, traditional 
notions of sovereignty were acknowledged in Article 2, 
paragraph 7: “Nothing contained in the present Charter 
shall authorize the UN to intervene in matters which 
are essentially within the domestic jurisdiction of any 
State.” Much of the subsequent history of the UN’s in¬ 
volvement in the held of human rights has been devot¬ 
ed to resolving the tension between protecting the sov¬ 
ereignty and jurisdictional discretion of individual 
states and creating an international body that could 
play a credible role in preventing or punishing human- 
rights violations. 

Studies of Human Rights Topics 

The UN’s member states put up no real resistance to al¬ 
lowing the UN to sponsor studies of human rights 
problems in general, as long as they did not involve 
passing judgment on the behavior of individual states. 
The UN Sub-Commission on Prevention of Discrimina¬ 
tion and Protection of Minorities (now the Sub- 
Commission on Promotion and Protection of Human 
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Under UN guard, Tutsis, carrying littie more than food and a change of ciothing, fiee the Rwandan capitai of Kigaii. [teun voeten] 


Rights), a group of individual experts elected by the 
Commission on Human Rights, has over decades 
produced many such studies on a variety of topics. 
These reports are frequently published under the im- 
primature of the United Nations. Two of the Sub- 
Commission’s studies dealt with the subject of geno¬ 
cide, one by Nicodeme Ruhashyankiko (1978), and one 
by Benjamin Whitaker (1983). Even in the case of these 
studies, political issues could cause problems. For ex¬ 
ample, the Ruhashyankiko study was published by the 
UN, but the Whitaker report was not, because it includ¬ 
ed as an example of genocide the Turkish massacre of 
Armenians in the second decade of the twentieth centu¬ 
ry. This massacre was denied by the Turkish govern¬ 
ment, which lobbied successfully to block the publica¬ 
tion of Whitaker’s work. 

Human Rights Standard-Setting and Treaties 

Another area of UN human-rights activity involved the 
setting of legal standards and dehnitions. This endeav¬ 
or was generally not controversial. The hrst major text 
adopted outside of the bodies specihcally concerned 
with human rights issues was the Convention on the 
Prevention and Punishment of the Crime of Genocide, 
adopted by the UN General Assembly December 9, 


1948. This was an instrument that criminalized the 
type of human rights violation that the Nazi govern¬ 
ment had committed against millions of its citizens and 
conquered subjects. On the following day, December 
10, 1948, the General Assembly adopted the Universal 
Declaration of Human Rights. Although the declaration 
had only the force of a recommendation, it quickly be¬ 
came the standard of the international human rights 
movement. It had been drafted by the UN’s intergov¬ 
ernmental Commission on Human Rights, which had 
its foundation in UN Charter Article 68. 

The Declaration became the hrst element of an In¬ 
ternational Bill of Human Rights that would eventually 
be completed by a series of binding treaties, including 
the International Covenant on Economic, Social and 
Cultural Rights (ICESCR) and the International Cove¬ 
nant on Civil and Political Rights (ICCPR), both of 
which were adopted on December 16, 1966, and came 
into force in 1976. Specialized treaties have also been 
adopted on racial discrimination, torture, discrimina¬ 
tion against women, children’s rights, and migrant 
workers’ rights. In addition, numerous soft-law instru¬ 
ments (that is, documents containing normative stan¬ 
dards that may reflect but do not of themselves consti¬ 
tute legally binding texts) have been adopted by the 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1069 ] 



United Nations 



United Nations Headquarters in New York City, framed by the 
flags of its 191 member nations. Founded in 1945, the United 
Nations is an internationai organization committed to maintaining 
peace and promoting economic development worldwide. [Joseph 

SOHM; CHROMOSOHM INC./CORBIS] 

General Assembly, the Economic and Social Council 
(ECOSOC: an intergovernmental body, described in 
the Charter as a principal organ of the UN but reporting 
and effectively subordinate to the General Assembly), 
and other UN bodies that codify best practice in such 
fields as the treatment of prisoners. Many of these in¬ 
struments have been invoked by UN treaty bodies and 
regional human rights courts, as guidance to the inter¬ 
pretation of rules of international human-rights law. 

Monitoring Human Rights Norms 
by Treaty Bodies 

The principal mode of resolving the tension between 
the UN Charter’s human rights clauses and the domes¬ 
tic jurisdiction clause during the first two decades of 
the organization’s existence was to favor domestic ju¬ 
risdiction, or at least to give preference to a narrow 
view of what amounted to improper intervention. The 
UN’s human rights bodies adopted a hands-off ap¬ 
proach to allegations of human rights violations. These 
simply could not be discussed, much less become the 
subject of resolutions that involved making judgments 
about a state’s human rights behavior. 

Instead, the UN relied upon so-called treaty bodies, 
that is, special committees tasked with the responsibili¬ 
ty of supervising the extent of states’ compliance with 
the human rights treaties. By definition, states can 
waive their sovereign rights of immunity from scrutiny 
if they accepted a treaty obligation explicitly permitting 
scrutiny. Even then, however, the main form of super¬ 
vision consists of a review of periodic reports submitted 
by the states themselves—a system of supervision 
whose intrusiveness was perceived to be minimal. Eive 
of the treaties now have provisions whereby states may 


officially accept that the committee in question may 
consider complaints from individuals within their ju¬ 
risdiction: the ICCPR, Race Convention, Torture Con¬ 
vention, Women’s Convention, and Migrant Workers’ 
Convention. Eour of these also provide for the consid¬ 
eration of possible interstate disputes (ICCPR, Race 
Convention, Torture Convention, and Migrant Work¬ 
ers’ Convention), although this faculty has yet to be 
employed. Two envisage the possibility of the commit¬ 
tee studying a practice of violation (Torture Conven¬ 
tion, automatically, under Article 20; and Women’s 
Convention, on the basis of its Optional Protocol). The 
Torture, Women’s, and Migrant Workers’ Conventions 
envisage the compulsory adjudication of disputes be¬ 
tween states that are party to the treaties. This proce¬ 
dure has not yet been used. 

The review of periodic reports proved to be a more 
effective process than might have been expected. While 
the states’ reports (often self-serving) were the only of¬ 
ficial basis for such reviews, committee members found 
that nongovernmental organizations would brief them 
informally, so that they were in a position to ask prob¬ 
ing questions of the delegations. During the cold war, 
the opposition of the Soviet Union and its allies to any 
kind of outside judgment of their domestic practices 
meant that the committees would refrain from formu¬ 
lating conclusions resulting from the review. However, 
the early 1990s saw a relaxation of this inhibition, with 
the committees’ adopting findings on the extent of state 
compliance and making recommendations on mea¬ 
sures that could address the problems they found. 
These amounted to judgments, even though they were 
not formally binding. 

The early inability of the committees to make 
country-specific observations led them to develop 
statements by way of what was called General Com¬ 
ments. General Comments serve as an authoritative aid 
to interpretating of the nature and scope of the obliga¬ 
tions contained in the treaties, as the normative 
language is often couched in very general terms. The 
practice continued even after the country-specific com¬ 
ments began to be produced. 

Another basis of guidance to the appropriate inter¬ 
pretation of treaties lies in the consideration of individ¬ 
ual cases by the committees entrusted with that func¬ 
tion. The most evolved jurisprudence is that of the 
Human Rights Committee under the ICCPR. Neverthe¬ 
less, the committees’ conclusions on individual cases 
are not legally binding on the state concerned. Unlike 
the European and inter-American regions, the broader, 
global community has not yet been willing to accept an 
international human rights court. 
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Monitoring Human Rights Norms 
by Special Procedures 

The last three decades of the twentieth century saw a 
radical evolution in the attitude of the UN, especially 
of the Commission on Human Rights. The Commis¬ 
sion, building on two resolutions of ECOSOC (Resolu¬ 
tions 1235 [XLII], 1967; and 1503 [XLVll], 1970), de¬ 
veloped what came to be called its special procedures. 
These were designed to address member-states’ unwill¬ 
ingness to deal with individual violations, but were pri¬ 
marily concerned with violations of extreme gravity, or 
on a massive scale, such as would be associated with 
crimes against humanity. In the words of ECOSOC 
Resolution 1503, what was to be studied or investigated 
were “situations appearing to reveal a consistent pat¬ 
terns of gross . . . violations of human rights.” 

The effect of ECOSOC Resolution 1235 was to 
pave the way for the Sub-Commission or the Commis¬ 
sion to decide that a specific country situation could be 
discussed, made the subject of a resolution and even, 
if agreed by the Commission, put under investigation 
by an ad hoc group or a special rapporteur. To achieve 
this, the situation had to be introduced by a member 
of the Sub-Commission or the Commission, and a vote 
had to be taken to authorize the drafting of a resolu¬ 
tion. 

By Resolution 1503, information submitted by 
nongovernmental organizations or individuals was to 
be treated confidentially in a protracted procedure in¬ 
volving both the Sub-Commission and the Commis¬ 
sion. The (expert) Sub-Commission tended to unearth 
situations for consideration by tbe Commission, 
whereas the (intergovernmental) Commission tended 
either to drop consideration of the situations or, at best, 
keep them under review. Only rarely did they become 
the object of sustained study. Tor historical reasons, the 
names of countries whose situations are kept under 
consideration are announced by the chair of the Com¬ 
mission, although such announcements were not origi¬ 
nally contemplated by Resolution 1503. It is generally 
thought that some situations have been dealt with 
under Resolution 1503 when there would not have 
been the political will to deal with them in public ses¬ 
sion, and that the procedure, including the public an¬ 
nouncement of reviewed situations, provided at least 
some pressure on the states whose practices were im¬ 
pugned. 

Yet some situations are so appalling that even 
being taken up under Resolution 1503 would be an in¬ 
adequate response. This was the case with Argentina in 
the latter half of the 1970s, where the alleged violations 
consisted, notoriously, of thousands of enforced disap¬ 
pearances of perceived political opponents of the mili¬ 


tary regime. There was insufficient political will in the 
UN to adopt a resolution that would permit a formal, 
public investigation of the situation. Erustrated with 
this inability to act, some member states began to a 
search for an alternative approach to the existing coun¬ 
try-specific special procedures. 

What emerged was the first of the thematic special 
procedures. In 1980, the Commission established the 
Working Group on Enforced or Involuntary Disappear¬ 
ances. The notion was that the group would consider 
the problem not just in one country, but in all coun¬ 
tries. The basic mandate seemed anodyne enough—it 
was to study the general phenomenon of enforced dis¬ 
appearance. But the working group was also intended 
to take effective action. On this basis, tbe group, com¬ 
posed of five individual delegation members (one from 
each of the UN’s five regions), began transmitting alle¬ 
gations of enforced disappearances to the member state 
in which the disappearances occurred. The allegations 
came overwhelmingly from nongovernmental sources. 
The working group would then report to the Commis¬ 
sion, country by county, on tbe allegations received 
during the previous year, and on any responses re¬ 
ceived from the governments in question. Thus, al¬ 
though the group dealt with the general phenomenon 
of enforced disappearance, the procedure was also 
country-specific. Eurthermore, individual cases were 
taken up with a view to seeking clarification of the fate 
of alleged victims. Indeed, when individuals were de¬ 
tained in circumstances suggesting that they might 
“disappear,” the group developed the technique of 
making urgent appeals to the governments responsible 
for such detentions. These appeals were telexed (later 
faxed) messages addressed directly to the foreign min¬ 
ister of the state in question. Meanwhile, in countries 
where there appeared to be a problem of enforced dis¬ 
appearance involving more than just isolated cases, the 
group sought permission from the state to visit and ex¬ 
plore the matter on the spot. 

Slowly other themes or categories of human rights 
violation were accepted as deserving similar attention. 
In 1982, the Commission created the position of special 
rapporteur on summary or arbitrary executions, and in 
1985 it established a special rapporteur on torture, a 
development long sought by nongovernmental organi¬ 
zations campaigning against torture, sucb as Amnesty 
International. By 2004 there were more than twenty 
special rapporteurs on a broad range of human rights 
issues, including such civil and political rights as reli¬ 
gious intolerance, the independence of judges and law¬ 
yers, and human rights defenders. The creation in 1991 
of the Working Group on Arbitrary Detention is of spe¬ 
cial interest. Given a mandate not just to study tbe phe- 
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nomenon, but to investigate cases of alleged arbitrary 
detention, the group not only comments on country- 
specific alleged violations, it also has a specific function 
of assessing whether or not, in its view, a particular de¬ 
tention should be characterized as arbitrary. On the 
other hand, more recently the Commission has created 
special rapporteurs to deal with issues in the area of 
economic and social rights, such as the right to educa¬ 
tion, to adequate housing and to health, which do not 
so readily lend themselves to taking action on individu¬ 
al cases. 

Human Rights and International Criminal Law 

The evolution of machinery to scrutinize states’ perfor¬ 
mance in the field of human rights has far exceeded 
what might have been expected of international law 
and organizations by earlier generations, or even at the 
founding of the UN. Nevertheless, it has still failed to 
stop repressions that amount to crimes against humani¬ 
ty or even genocide. Nor is it likely that the establish¬ 
ment of an international human rights court could have 
provided a bulwark against outbreaks of mass atrocity. 

In the 1990s, increasing awareness of the problem 
of impunity for the individual perpetrators of criminal 
human rights violations gave impetus to almost dor¬ 
mant early UN concern with international criminal law. 
After the General Assembly’s early endorsement of the 
International Law Commission’s draft of the Principles 
of Nuremberg, it took that Commission till the mid- 
1990s to complete decades of work on the Code of 
Crimes against the Peace and Security of Mankind 
(1996) and to draft a statute for an international crimi¬ 
nal court (1994). Meanwhile, having failed to act effec¬ 
tively to prevent atrocities—including acts of genocide 
in the former Yugoslavia in the early 1990s, and the 
wholesale genocide in Rwanda in 1994—the Security 
Council established the first ad hoc courts (the Interna¬ 
tional Criminal Tribunal for the Former Yugoslavia and 
the International Criminal Tribunal for Rwanda) to 
bring the perpetrators and organizers of those atrocities 
to justice, regardless of rank or political status. This de¬ 
velopment can be seen as a political expedient as much 
as a means for the imposition of justice. Nonetheless, 
it gave new impetus to the movement toward establish¬ 
ing a standing international criminal court. The time 
was ripe to embark on the project, and the UN’s 1998 
diplomatic conference in Rome adopted the Rome Stat¬ 
ute of the International Criminal Court. 

SEE ALSO United Nations Commission on Human 

Rights; United Nations General Assembly; United 

Nations Security Council; United Nations Sub- 

Commission on Human Rights 
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United Nations Commission 
on Human Rights 

The United Nations Commission on Human Rights is 
the first, and remains the only, body operating within 
the framework of an international organization that is 
devoted exclusively to promoting universal respect for 
human rights throughout the world. 

The Commission was envisaged as part of the Unit¬ 
ed Nations (UN) when it was founded after World War 
II. The first words of the UN Charter state: 

We the peoples of the United Nations are deter¬ 
mined to save succeeding generations from the 
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As chair of the United Nations Commission on Human Rights (shown here in its 1947 composition in Geneva, Switzerland), Eleanor 
Roosevelt spearheaded the drive to draft the Universal Declaration of Human Rights, [bettmann/corbis] 


scourge of war, which twice in our lifetime has 
brought untold sorrow to mankind, and to reaf- 
hrm faith in fundamental human rights, in the 
dignity and worth of the human person. . . (Pre¬ 
amble, Sect. 1 and 2) 

It was within this context, following the atrocities 
of a war that dramatically illustrated what would come 
to be known as crimes of genocide and crimes against 
humanity, that the UN Commission on Human Rights 
was created. It was a time when reaffirming the funda¬ 
mental values of dignity and respect for human life was 
vital. 

Origin and Creation 

The Commission on Human Rights benehts from the 
fact that it is the only “technical commission” mandat¬ 
ed by the UN Charter (Article 68), signed in San Fran¬ 
cisco on June 26, 1945. it is thus a statutory body of 
the UN and had been planned for from the organiza¬ 
tion’s inception. It was formally created on February 


16, 1946, by the Economic and Social Council (ECO- 
SOC), one of the principal bodies of the UN. Inclusion 
of the Commission in the UN Charter did not occur 
without considerable discussion at the San Erancisco 
conference, which was responsible for drafting the 
Charter. 

In fact, the four “sponsoring powers” at the San 
Erancisco conference (China, the United States, the 
United Kingdom, and the former Soviet Union), whose 
role was essential in preparing the Charter, viewed the 
creation of a human rights commission with apprehen¬ 
sion. They recognized the risk of its limiting or interfer¬ 
ing with national sovereignty in a highly sensitive area, 
one where the state was traditionally tied to its preroga¬ 
tives. It was only at the eleventh hour, just prior to the 
expiration of the allotted deadline (May 4, 1945), that 
the four countries hied joint amendments, one of 
which provided for a commission for “the development 
of human rights.” The principal terms of its creation 
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may be found in Article 68 of the UN Charter. It is im¬ 
portant to note, however, that the efforts of nongovern¬ 
mental organizations (NGOs) alone ensured the com¬ 
mission’s creation at the San Francisco conference. In 
particular, it was the representatives of private organi¬ 
zations recognized by the U.S. States delegation who, 
through their perseverance, succeeded in influencing 
member states to include in the UN’s projected amend¬ 
ments a provision for a special commission on human 
rights, even though it was initially agreed that the 
Charter itself would not specifically mention a techni¬ 
cal commission. 

This episode illustrates the essential role that 
NGOs and civil society can play in advancing human 
rights and promoting their respect throughout the 
world, by their intervention on an international scale. 
Such activist groups have grown in strength and diver¬ 
sity throughout the decades of the Commission’s exis¬ 
tence, but the Commission itself has been inconsistent 
in its recognition of these participants, and often it has 
attempted to limit their involvement. 

Status and Functions 

Prior to the final establishment of the Commission (in 
1946), debate turned to the subject of its composition, 
namely, whether it would be made up of independent 
experts or representatives of the member states. The 
latter proposal was eventually adopted, with the Com¬ 
mission officially composed of representatives from 
eighteen member states. Its composition has been ex¬ 
panded several times over the years and as of 2004 
there are hfty-three members, designated by the ECO- 
SOC on the basis of regional geographic representation. 
Some believe a Commission of independent experts 
known for their competence and impartiality would en¬ 
sure a more objective approach to human rights and, 
in particular, the question of violations; others see the 
direct involvement of national governments in the 
Commission’s work as increasing the effectiveness of 
its proposals and ensuring the application of its recom¬ 
mendations. The risk of the first approach, a truly inde¬ 
pendent Commission, is that it would become isolated, 
without any grasp of the realities and changes that pri¬ 
marily stem from existing governments. In the second 
approach, that adopted by the UN, states serve as both 
judges and parties (since they are the principal entities 
implicated in any violations), and the Commission 
risks Ending its work impeded whenever the interests 
of a powerful state or group of states are involved. 

In hindsight one may posit that in its actions to the 
present, the Commission might have been better able 
to fulhll its human rights mission if its activities had 
been based on the work of independent bodies and ex¬ 


perts, such as its Sub-Commission on the Promotion 
and Protection of Human Rights and working groups, 
or its special rapporteurs (individuals responsible for 
examining specihc violations or human rights situa¬ 
tions within a country). This would not, of course, 
eliminate the specter of negative pressure from some 
states, especially when the Commission is being pres¬ 
sured from within for various reasons associated with 
an international situation. It remains the case, however, 
that arrangements could be made to limit such negative 
effects and prevent states that demonstrate little respect 
for human rights from sitting on the Commission or 
presiding during a session. To achieve this end, certain 
criteria have been proposed, such as a state’s ratihca- 
tion of the major human rights conventions or a state’s 
permanent agreement to allow special rapporteurs on 
its territory. 

The Commission’s mandate and responsibilities as 
originally defined in its statutes (ECOSOC Resolution 
5(1) of Eebruary 16, 1946, and Resolution 9(11) of June 
21, 1946, both of which are still applicable) are exten¬ 
sive and highly diverse. The Commission, which meets 
in an annual session, is responsible for presenting pro¬ 
posals, recommendations, and reports related to an in¬ 
ternational declaration of human rights and other dec¬ 
larations and conventions in this area; the protection 
of minorities; and the abolition of distinctions based on 
race, sex, language, or religion. It is also responsible for 
research activities and formulates recommendations 
when requested by ECOSOC. In addition, the Commis¬ 
sion can look into “any other problem involving 
human rights” that is not otherwise stipulated, which 
opens up a nearly unlimited held of activity. In short, 
one may view the Commission as a specialized body 
within the UN responsible for implementing the funda¬ 
mental terms of the UN Charter designed to promote 
“universal respect for, and observance of, human rights 
and fundamental freedoms for all without distinction” 
(Article 55), and basing its activities on commitments 
formally made by member states for that purpose (Arti¬ 
cle 56). In the decades following its somewhat tentative 
initial phase, the Commission made increasingly great¬ 
er use of the mechanisms granted at its inception, pri¬ 
marily for investigating human rights violations around 
the world. The Commission has evolved through three 
successive phases: a standard-setting phase, a promo¬ 
tional phase, and a protectionist phase. Here the hrst 
and last of those phases will be addressed. 

Standard-Setting Phase: Development of the 
Fundamental Instruments of Human Rights 

Although the Charter clearly indicates that one of the 
principal objectives of the UN is to encourage respect 
for human rights, it does not dehne the substance of 
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those rights or the specihc steps for ensuring their ap¬ 
plication. During the hrst years of its existence 
(1947-1954), the Commission overcame this void by 
devoting itself almost exclusively to drafting the instru¬ 
ments that would define those rights and ensure their 
international adoption: the Universal Declaration of 
Human Rights (adopted December 10, 1948), and the 
two international covenants, one on civil and political 
rights, the other on economic, social, and cultural 
rights (both were adopted in 1966). 

The Universal Declaration is the “foundational” in¬ 
strument; it establishes basic principles and defines 
rights by specifying their scope. Although the crime of 
genocide and crimes against humanity are not express¬ 
ly mentioned in the text, the Declaration contains 
terms that can be directly related to such crimes. In its 
preamble the Declaration states that “disregard and 
contempt for human rights have resulted in barbarous 
acts which have outraged the conscience of mankind,” 
and the Declaration itself is advanced as “a common 
standard of achievement for all peoples and all nations 
to the end that every individual and every organ of soci¬ 
ety shall strive to promote respect for these rights.” As 
for the recognition of those principles and rights, the 
Declaration incorporates the following: the principle of 
equality in dignity and rights (Article 1); the prohibi¬ 
tion of any discrimination, especially through race, 
color, sex, language, religion, political or any other 
opinion, national or social origin, property, birth, or 
any other status (Article 2); the right to life, liberty, and 
personal security (Article 3); and the prohibition of 
slavery and torture (Articles 4 and 5). 

Corresponding clauses have been included in the 
International Covenant on Civil and Political Rights 
later drafted by the Commission, which identifies a spe¬ 
cific mechanism for inspection and is legally binding 
on the states that have ratified it. 

Coincident with the Universal Declaration, the UN 
General Assembly adopted the Convention on the Pre¬ 
vention and Punishment of the Crime of Genocide on 
December 9, 1948. This marked an important step in 
the definition and identification of genocide and the 
pursuit and punishment of its perpetrators. The Com¬ 
mission on Human Rights, preoccupied with the prepa¬ 
ration of the Universal Declaration, did not participate 
significantly in drafting the Genocide Convention. This 
task was entrusted to a special committee—the Ad Hoc 
Committee on Genocide—created by ECOSOC. 

The Commission did however contribute some 
twenty years later to the preparation of the draft Con¬ 
vention on the Non-Applicability of Statutory Limita¬ 
tions to War Crimes and Crimes Against Humanity. In 
1965, in light of the requirement for legal action sched¬ 


uled to begin at that time, as mandated by the laws of 
certain states, the Commission began studying the legal 
procedures that could be used to establish the nonap¬ 
plicability of statutory limitations for such crimes. It 
proposed that a specific convention be formulated after 
the study ended; the General Assembly finally adopted 
such a convention in 1968. The Convention on the 
Non-Applicability of Statutory Limitations to War 
Crimes and Crimes Against Humanity stipulates the 
crimes that are not subject to statutory limitations, 
identifies the individuals responsible for those crimes 
(in particular, any government officials), and indicates 
the commitments and steps states must make and fol¬ 
low in matters of extradition and statutory limitations. 
In the years subsequent to the Convention’s adoption, 
the Commission regularly studied the “question of 
punishing war criminals and individuals guilty of 
crimes against humanity” and the necessity of interna¬ 
tional cooperation for such purposes. Concerning this 
last point, the Commission examined a set of draft 
principles adopted by the General Assembly in 1973 
entitled Principles of International Co-operation in the 
Detection, Arrest, and Punishment of Persons Guilty of 
War Crimes and Crimes Against Humanity. 

The Commission’s work on standard-setting con¬ 
tinued beyond this initial period as it drafted other spe¬ 
cial instruments (declarations and conventions): pri¬ 
marily the International Convention on the 
Elimination of All Lorms of Racial Discrimination 
(1965), the Convention on the Elimination of All 
Eorms of Discrimination Against Women (1979), the 
Convention Against Torture and Other Cruel, Inhu¬ 
man, or Degrading Treatment or Punishment (1984), 
and the Convention on the Rights of the Child (1989). 
The Convention Against Torture, in particular, should 
be considered in light of acts that may be classified as 
crimes against humanity, for it contains a precise defi¬ 
nition of the term torture and also institutes a specific 
control mechanism through its Committee Against 
Torture (composed of experts and empowered to ex¬ 
amine documents or complaints related to violations of 
the Convention). 

Protectionist Phase: Examination of 
Human Rights Violations 

During the first two decades of its existence, the Com¬ 
mission did not follow up on the many complaints of 
human rights violations it had received since the UN’s 
founding, claiming a lack of jurisdiction even though 
its mandate in no way prohibited investigation. Its pri¬ 
mary focus was standard-setting, studies on specific 
rights, and promotional efforts with various states (e.g., 
technical cooperation, consulting services, a system of 
periodic reports). 
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Beginning in the late 1960s, under pressure from 
countries newly admitted to the UN following their in¬ 
dependence, the Commission began to concretely ad¬ 
dress violations. It instituted procedures for examining 
documents and attempted to identify “situations of fla¬ 
grant and systematic human rights violations” (on the 
basis of ECOSOC Resolution 1235 (XLII) of June 6, 
1967, and Resolution 1503 (XLVIII) of May 27, 1970). 
Simultaneously, the Commission created special 
groups of experts responsible for investigating a region 
or country. The first, formed in 1967, was the ad hoc 
group of experts to investigate human rights in South 
Africa; it initially investigated torture and the improper 
treatment of prisoners arrested by the police in the Re¬ 
public of South Africa. New ad hoc groups of experts 
were later created to investigate alleged human rights 
violations in other countries or territories, but since the 
1980s the Commission has frequently assigned the 
study of a human rights situation in a specihc country 
to a single expert known as a “special rapporteur.” 

In the same period the Commission also regularly 
appointed special rapporteurs with so called thematic 
mandates (in other words, mandates not restricted to 
a specihc country), who became responsible for exam¬ 
ining a specihc type of violation that could be found 
throughout the world (such as extrajudicial, summary, 
or arbitrary execution; forced or involuntary disappear¬ 
ance; torture). In their publicly available reports sub¬ 
mitted annually to the Commission, special rap¬ 
porteurs identify, and establish the facts of, various 
cases and situations, which in certain circumstances in¬ 
volve crimes against humanity and/or genocide. 

During the past few decades, based on reports and 
other sources of information at its disposal, the Com¬ 
mission has examined and identihed situations that re¬ 
vealed the existence of such crimes. It has adopted res¬ 
olutions condemning those acts, demanding that the 
responsible parties be judged and that all available 
steps be taken to eliminate such actions and prevent 
their reoccurrence in the future. 

Situations That Constitute Crimes of Genocide 
and Crimes Against Humanity 

During a single ten-year period, from 1990 through 
2000, the Commission examined two large-scale occur¬ 
rences of human rights violations involving the crime 
of genocide and crimes against humanity in the former 
Yugoslavia and in Rwanda. This led to protective ac¬ 
tions in both situations. The extreme gravity of the 
events that transpired and the urgency of confronting 
them prompted the Commission to convene special 
sessions, the first held since its inception. 


Former Yugoslavia 

Serious human rights violations in Bosnia and Herzego¬ 
vina, Croatia, and the Federal Republic of Yugoslavia 
(Serbia and Montenegro) resulted in the hrst of the 
Commission’s responses. In 1992 it held its hrst two 
special sessions to discuss these issues (August 13-14 
and November 30-December 1), organized at the re¬ 
quest of the required majority of its members. During 
the hrst session a special rapporteur was appointed and 
a new special session convened to examine the rap¬ 
porteur’s reports. On this basis, in its Resolution 1992/ 
S-2/1 of December 1, 1992, the Commission categori¬ 
cally condemned the ethnic cleansing ongoing in Bos¬ 
nia and Herzegovina, acknowledging that Serbian 
leaders in the territories under their control in Bosnia 
and Herzegovina, the Yugoslav army, and the political 
leaders of the Serb Republic bore primary responsibility 
for the practice. The Commission demanded that eth¬ 
nic cleansing be discontinued immediately. The Reso¬ 
lution also forcefully restated the following; Anyone 
perpetrating or authorizing such crimes against hu¬ 
manity is individually responsible for those violations 
and the international community will spare no effort to 
bring them to justice. 

Additionally, all states were invited to examine the 
extent to which the acts committed in Bosnia and Her¬ 
zegovina and Croatia constituted genocide as dehned 
by the Convention on the Prevention and Punishment 
of the Crime of Genocide. On this point, on December 
18, 1992, the General Assembly itself declared that “the 
abhorrent policy of ethnic cleansing was a form of 
genocide” (General Assembly Resolution 47/121); the 
Commission would reaffirm the term genocide in its 
later resolutions. 

During the years that followed the special rap¬ 
porteur—whose mandate was regularly renewed— 
submitted new reports to the Commission, which, in 
response, adopted resolutions at each of its sessions, 
denouncing and condemning the substantiated crimes, 
and demanding that any violations be discontinued and 
those responsible be brought to justice. After 1993 the 
situation in Kosovo also deteriorated, especially in 
terms of ethnic cleansing, and this led to grave con¬ 
cerns on the Commission’s part. Simultaneously, the 
systematic use of rape as a weapon of war and an instru¬ 
ment of ethnic cleansing, particularly in Bosnia and 
Herzegovina, was forcefully denounced and qualihed as 
a “war crime” by the Commission. On May 25, 1993, 
the Security Council, in its Resolution 827, created the 
International Criminal Tribunal for the Former Yugo¬ 
slavia (ICTY). The Commission requested that all the 
states cooperate and support this body. 

In line with the general agreement for peace in Bos¬ 
nia and Herzegovina (the Dayton Accord of November 
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21, 1995, signed in Paris on December 14), the Com¬ 
mission demanded an end to human rights violations 
in the Federal Republic of Yugoslavia (Serbia and Mon¬ 
tenegro), in Bosnia and Herzegovina, and in Croatia. It 
also recommended that steps be taken to assist in the 
return of refugees and displaced persons, that the states 
involved provide information on the fate of those who 
had disappeared, and that an effort be made to promote 
democratic institutions. The special rapporteur, with 
an extended mandate, was asked to carry out these mis¬ 
sions in the three states, especially in Kosovo. At each 
of its following sessions, the Commission reviewed the 
hndings of the rapporteur and adopted resolutions con¬ 
cerning the human rights situation in those countries. 
On April 13, 1999, in the face of continued violations 
and the massacres carried out against the Kosovars after 
Serb authorities had revoked their autonomy, the Com¬ 
mission adopted a special resolution devoted exclusive¬ 
ly to the human rights situation in Kosovo (Resolution 
1999/2). This resolution strongly condemned the wide¬ 
spread and systematic practice of ethnic cleansing, de¬ 
manded the immediate discontinuation of all repressive 
actions that might worsen the situation, and asked the 
international community and the ICTY “to bring to jus¬ 
tice the perpetrators of international war crimes and 
crimes against humanity, in particular those responsi¬ 
ble for acts of ethnic cleansing and identity elimination 
in Kosovo.” 

Following the retreat of Serb forces from Kosovo 
on June 10, 1999, new developments in the region (pri¬ 
marily the establishment of the UN Interim Adminis¬ 
tration Mission and the International Security Force in 
Kosovo) led to the Commission’s modifying its ap¬ 
proach. However, it continued to regularly examine, at 
each of its sessions, the human rights situation in the 
countries in question on the basis of reports prepared 
by the special rapporteur and by the “special represen¬ 
tative” of the Commission who was appointed in 2001. 

Rwanda 

During the 1990s the Commission also examined the 
situation in Rwanda, and its investigation revealed that 
acts of genocide had been committed there, with seri¬ 
ous and extensive human rights violations occurring 
after April 1994. This led to the Commission’s conven¬ 
ing a third special session on May 24 and 25. In its Res¬ 
olution (S-3/1), the Commission “believing that geno- 
cidal acts may have occurred in Rwanda,” condemned 
all violations of international humanitarian law and 
human rights committed in the country and asked all 
parties to put an end to the situation at once. It further 
affirmed that any individual who commits or autho¬ 
rizes violations of human rights or international hu¬ 
manitarian law is personally responsible and must ac¬ 


count for his or her actions in a court of law. To further 
its inquiry, the Commission appointed a special rap¬ 
porteur to investigate the human rights situation in 
Rwanda by traveling there. It also asked that given the 
urgency of the situation, all existing mechanisms avail¬ 
able to the Commission be utilized: primarily the spe¬ 
cial rapporteur on extrajudicial, summary, or arbitrary 
executions; the special rapporteur on torture; the Sec¬ 
retary General’s special representative on internally dis¬ 
placed persons; the working group on forced or invol¬ 
untary disappearances; and the working group on 
arbitrary detention; as well as the monitoring organiza¬ 
tions instituted by international human rights conven¬ 
tions. In particular, the special rapporteur becames re¬ 
sponsible for gathering information on “acts which 
may constitute breaches of international humanitarian 
law and crimes against humanity, including acts of 
genocide in Rwanda.” 

In his report dated June 28, 1994, the special rap¬ 
porteur issued the following findings: “The charges are 
threefold: genocide through the massacre of the Tutsi, 
political assassinations of a number of Hutu and vari¬ 
ous violations of human rights.” On the basis of infor¬ 
mation appearing in this report and another prepared 
by an expert commission created on July 1, 1994, by 
the Security Council, the Human Rights Commission, 
during its next regular session held in the spring of 
1995, strongly condemned the acts of genocide, the vi¬ 
olations of international humanitarian law, and all 
human rights violations committed during the conflict 
in Rwanda following the tragic events of April 6, 1994 
(attacks on the aircraft which cost the lives of the presi¬ 
dent of Rwanda and the president of Burundi). After re¬ 
affirming the personal responsibility of all individuals 
who commit such crimes and other serious violations, 
and the need to bring them to justice, the Commission 
asked that all states cooperate fully with the Interna¬ 
tional Criminal Tribunal for Rwanda (ICTR), which 
the Security Council created through Resolution 955 
on November 8, 1994. 

During the sessions that followed, the Commission 
continued to examine the human rights situation in 
Rwanda, paying particular attention to the information 
supplied by the special rapporteur, whose mandate was 
regularly renewed. In its successive resolutions, the 
commission repeatedly condemned the crime of geno¬ 
cide, crimes against humanity, and all other human 
rights violations in Rwanda, insisting on the individual 
responsibility and prosecution of all their perpetrators, 
and the full cooperation of all member states with the 
ICTR. 

The Commission has also begun to address the sit¬ 
uation of survivors of genocide and massacres, in par- 
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ticular the large number of traumatized children and fe¬ 
male victims of rape and sexual abuse. In this context 
it has emphasized the importance of human rights ob¬ 
servers and the Human Rights Field Operation in 
Rwanda, initiated by the UN High Commissioner on 
Human Rights in cooperation with the Rwandan gov¬ 
ernment. The held operation is responsible for investi¬ 
gating violations of human rights and humanitarian 
law, including acts of genocide and crimes against hu¬ 
manity, and monitoring the evolving human rights sit¬ 
uation by preventing the occurrence of new violations. 
In 1997 the special rapporteur was succeeded by a 
“special representative,” authorized by the Commis¬ 
sion to recommend ways to improve the human rights 
situation and provide technical assistance. The special 
representative’s mandate ended in 2001, concluding 
the Commission’s specihc examination of the human 
rights situation in Rwanda. 

Commission Response 

In the face of two serious situations involving massive 
and systematic violations of human rights, in the for¬ 
mer Yugoslavia and Rwanda, the Commission respond¬ 
ed decisively and quickly: convening for the hrst time 
in special session and utilizing special rapporteurs who 
were able to investigate violations already committed 
or in progress, and whose mandate lasted for several 
years. The Commission also made use of monitoring 
committees to track the application of human rights 
conventions and the existing “resources” available to 
special rapporteurs and working groups responsible for 
examining such issues as extrajudicial or summary exe¬ 
cutions, torture, arbitrary detention, and involuntary 
disappearances. The Commission’s activities and deci¬ 
sions have also been coordinated with those of other 
competent UN agencies, especially the Security Coun¬ 
cil and the two international ad hoc tribunals that were 
created to bring those responsible for the acts in ques¬ 
tion to trial. 

In this context the Commission has contributed to 
fact-hnding and been particularly helpful inidentifying 
the acts that constitute crimes of genocide or crimes 
against humanity. Nonetheless, it is unfortunate that 
the Commission was unable to intervene earlier to pre¬ 
vent such situations or, at least, to limit the violations, 
whether in Rwanda or the former Yugoslavia. However, 
“early warning” procedures are now in effect that will 
allow the Commission to remain better informed about 
potentially serious human rights violations, although 
its ability to respond in concrete ways is still too limit¬ 
ed. The prevention of violations remains a critical 
issue; it can be strengthened by the presence of human 
rights observers in the held before a situation deterio¬ 
rates signihcantly and becomes totally uncontrollable. 


Struggle against Impunity 

Starting in the 1990s, the Commission began to regu¬ 
larly examine the issue of impunity, which, while in¬ 
tended to ensure that those guilty of violations do not 
escape justice, is also part of a system of prevention and 
dissuasion. In 1993 it formed a subcommission to 
study the impunity of human rights violators. Previous¬ 
ly, several special rapporteurs and working groups of 
the Commission had raised the question within the 
context of their respective mandates (e.g., extrajudicial 
execution, torture, involuntary disappearance). Deter¬ 
mining that the practice was increasingly widespread 
and that it encouraged violations and served as a funda¬ 
mental obstacle to the respect of human rights, the 
Commission, through various resolutions, insisted the 
phenomenon be countered. It asked member states to 
take the steps necessary to prevent impunity while sup¬ 
plying possibly relevant information on it. For the 
Commission, denouncing the violations, holding per¬ 
petrators individually responsible for their acts, and ob¬ 
taining justice for the victims are essential to promot¬ 
ing human rights and preventing future violations. 
Similarly, releasing information about the suffering of 
the victims and establishing the truth about the perpe¬ 
trators of human rights violations are vital for the reha¬ 
bilitation of victims and any subsequent reconciliation. 

As part of its study, the subcommission drafted a 
document entitled, “Set of Principles for the Protection 
and Promotion of Human Rights Through Action to 
Combat Impunity” (divided into three sections: the 
right to know, the right to justice, and the right to repa¬ 
ration). It was sent to the Commission in 1998 and 
then distributed to various states. While emphasizing 
the importance of the ICTY and ICTR, the Commission 
also strongly insisted on the need to establish a perma¬ 
nent criminal court as an important component of the 
struggle against impunity. When the Rome Statute of 
the International Criminal Court (ICC) was adopted on 
July 17, 1998, the Commission encouraged member 
states to join and collaborate. Similarly, in its resolu¬ 
tions, it has regularly stressed the importance of the 
Convention on the Preparation and Punishment of the 
Crime of Genocide by asking those states that have not 
yet ratihed it to do so. 

In its resolutions the Commission has also incor¬ 
porated the mechanisms established by certain states in 
which serious violations have occurred, primarily in¬ 
vestigative commissions and truth and reconciliation 
commissions, and it has additionally encouraged other 
states in a similar situation to institute their own mech¬ 
anisms for redress. In its 2003 session the Commission 
asked that an independent study be prepared and rec¬ 
ommendations provided on the most effective practices 
to help states combat all aspects of impunity. 
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The role of the United Nations Commission on 
Human Rights in preventing genocide and crimes 
against humanity falls within the scope of its overall ac¬ 
tivities and is one of the many functions it has devel¬ 
oped since its creation: the drafting of norms and prin¬ 
ciples, the use of special studies and technical 
assistance to promote human rights, the use of special 
procedures and field missions to help provide protec¬ 
tion. The complementary nature of, and interaction 
among, these different approaches and methods high¬ 
light the specific contributions of the Commission and 
its huge potential. It is this potential that should be fur¬ 
ther explored to encourage prevention and, in particu¬ 
lar, those activities that will discourage the most seri¬ 
ous human rights violations, namely genocide and 
crimes against humanity. 

SEE ALSO Impunity; Roosevelt, Eleanor; Rwanda; 
United Nations; United Nations General 
Assembly; United Nations Security Council; 
United Nations Sub-Commission on Human 
Rights; Yugoslavia 
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United Nations General 
Assembly 

To achieve the declared purposes of the United Nations 
(UN), the UN Charter of 1945 provided for the estab¬ 
lishment of a number of organs, including the General 
Assembly and Security Council. The Assembly is em¬ 
powered to discuss any question or matters within the 
scope of the Charter. For this reason it can be described 
as tbe world’s most important forum for political dis¬ 
cussion. Also, owing to its various functions under the 
Charter, it holds a prominent position among the or¬ 
gans of the UN. Committees and other bodies estab¬ 
lished by the Assembly to study and report on specific 
issues carry out mucb of its work. 

The Assembly is the only principal organ of the UN 
in which all member states are represented; it was con¬ 
ceived to closely resemble, in both function and struc¬ 
ture, a representative legislative assembly. President 
Franklin D. Roosevelt often referred to the Security 
Council as the body with the power, while the Assem¬ 
bly was the place for small countries to “let off steam.” 

Composition 

The Assembly’s composition and role under tbe Char¬ 
ter give it a legitimacy that few other international or¬ 
gans possess. It is made up of representatives of the 
member states of the UN. These individuals act on the 
instructions of their governments. In this way the As¬ 
sembly is a conference of states, not a world parliament 
of representatives for all peoples of the world. Nearly 
every state in the world is a member of the UN and rep¬ 
resented in the Assembly. 

An issue that arises from time to time is that of rep¬ 
resentation at the Assembly. Eacb member state has 
one vote in the Assembly. However, only one delega¬ 
tion is entitled to be admitted from eacb member state. 
This may seem straightforward at hrst, but the Assem¬ 
bly sometimes must deal with rival claimants from the 
same state. Such a scenario arises as a result of armed 
conflicts and civil wars around the globe. Tbe Assembly 
has the right and responsibility to decide between rival 
claimants, but in so doing, it can be described as deter¬ 
mining which faction is the rightful government of a 
particular state. A number of important controversies 
developed over representation, most notably those in¬ 
volving China between 1949 and 1971, the Congo in 
1960, Yemen in 1962, and Kampuchea (Cambodia) 
from 1970 to 1991. 

Several political and legal issues surface in decid¬ 
ing between rival claimants, but it is difficult to discern 
any definite criteria for recognition apart from a general 
leaning toward the principle of effectiveness. This 
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means that a government will be regarded as the legiti¬ 
mate representative of a state as long as it has not been 
replaced by a rival claimant independent of the support 
of a foreign power. This can be seen in the Assembly’s 
decision in 1971 to recognize the government in Beij¬ 
ing, and not that in Taiwan, as the legitimate represen¬ 
tative of China. 

More signihcant was the policy regarding the Pol 
Pot regime in Kampuchea (Cambodia) after it lost 
power to the Heng Samrin government in 1979. Many 
states believed that the new government owed its posi¬ 
tion to the support of foreign powers, in particular 
Vietnam. The regime thus lacked legitimacy in the eyes 
of the international community, despite the fact that it 
had replaced one of the most despotic governments of 
the twentieth century. The Assembly continued to rec¬ 
ognize the representatives of Pol Pot, in spite of the ap¬ 
palling human rights record of that government. The 
UN decision was very controversial, especially because 
the scale and extent of the killings, and persecution of 
Cambodians by the regime, were well known at the 
time. Many historians referred to these events as geno¬ 
cide. However, owing to the fact that the perpetrators 
and victims belonged to the same national group, they 
were not accepted as constituting genocide according 
to the narrow dehnition of the crime under internation¬ 
al law. The issue posed the serious question of whether 
a regime that perpetrated such crimes against its own 
people should remain its legitimate state representative 
in the Assembly. There are no easy answers. 

The UN is dedicated primarily to the maintenance 
of international peace and security by protecting the 
territorial integrity, political independence, and nation¬ 
al sovereignty of its members. But the overwhelming 
majority of today’s conflicts are internal, not interstate. 
Moreover, the proportion of civilians killed in such 
conflicts has dramatically increased from about one in 
ten at the start of the twentieth century to around nine 
out of ten at its close. This has forced the Assembly and 
other organs to seek to reconcile the foundational prin¬ 
ciple of member states’ sovereignty and the mandate to 
maintain international peace and security with the 
equally compelling mission to promote human rights 
and the general welfare of people within those states. 

The Secretary-General has addressed the dilemma 
within the conceptual framework of two notions of sov¬ 
ereignty: one vested in the state, the second in peoples 
and individuals. This is reflected in the 2001 Report of 
the International Commission on Intervention and State 
Sovereignty, which advances the argument that state 
sovereignty implies responsibility, and the primary re¬ 
sponsibility for the protection of its people lies with the 
state. However, when a population begins to suffer seri¬ 


ous harm, as a result of internal war, insurgency, re¬ 
pression, or state failure, and the state in question is 
unwilling or unable to halt or avert it, the principle of 
nonintervention yields to the international responsibil¬ 
ity to protect. 

Functions and Powers of the General Assembly 

Under the UN Charter, the functions and powers of the 
Assembly are wide-ranging but ill-dehned. This stands 
in direct contrast to the unambiguous primacy given to 
the Security Council in relation to the maintenance of 
international peace and security. It is important to bear 
in mind that the UN by its very nature does not infringe 
on the independence and sovereign powers of member 
states. Article 2(7) of the Charter expressly prohibits 
interference in matters that essentially fall within the 
domestic jurisdiction of states. The nonintervention 
clause is a fundamental principle of the organization. 
In practice, deciding whether a matter is within the do¬ 
mestic jurisdiction of a state or not is more a political 
than legal question. Furthermore, human rights and re¬ 
lated issues may be deemed matters of concern to the 
international community if they pose a threat to inter¬ 
national peace and security. 

The Assembly’s powers are described in Chapter IV 
of the Charter. Although Articles 10 and 14 grant gen¬ 
erous powers to the Assembly, Articles 11 and 12 ap¬ 
pear to restrict these. Decisions on important questions 
(peace and security, new members, budgetary issues) 
require a two-thirds majority. A simple majority may 
reach decisions on other issues. The powers of the As¬ 
sembly may be summarized as follows: 

• To make recommendations on cooperation in the 
maintenance of international peace and security 

• To discuss any question relating to international 
peace and security, and to make recommendations, 
except when a dispute or situation is under discus¬ 
sion by the Security Council 

• To discuss and, with the same exception as above, 
make recommendations on any question within 
the scope of the Charter or affecting the powers 
and functions of any organ of the UN 

• To initiate studies and make recommendations to 
promote international political cooperation; the 
development and codihcation of international law; 
the recognition of human rights and fundamental 
freedoms for all; and international collaboration in 
economic, social, cultural, educational, and health 
helds 

• To make recommendations for the peaceful settle¬ 
ment of any situation, regardless of origin, that 
might impair friendly relations among nations 
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• To consider reports from the Security Council and 
other UN organs 

• To approve the UN budget and divide contribu¬ 
tions among members 

• To elect the nonpermanent members of the Securi¬ 
ty Council, the members of the Economic and So¬ 
cial Council, and those members of the Trustee¬ 
ship Council that are elected 

• To elect, jointly with the Security Council, the 
Judges of the International Court of Justice (ICJ) 

• To appoint on the recommendation of the Security 
Council, the Secretary-General 

Procedures and Voting 

According to Article 18 of the Charter, each member 
of the Assembly shall have one vote, allowing equal 
participation in decisions. This is intended to reflect 
the sovereign equality of member states. 

The Assembly is required to meet in regular ses¬ 
sions, and these usually begin each year in September. 
At the start of each regular session, the Assembly elects 
a new president, twenty-one vice-presidents, and the 
chairpersons of the Assembly’s six main committees. 
To ensure equitable geographical representation, the 
presidency of the Assembly rotates each year among 
hve groups of states: African, Asian, Eastern European, 
Latin American and Caribbean, and Western European 
and other states. In addition to its regular sessions, the 
Assembly may meet in special sessions at the request 
of the Security Council, a majority of member states, 
or one member if the majority of members concurs. At 
the beginning of each regular session, the Assembly 
holds a general debate, with heads of state and govern¬ 
ment often addressing the body, and member states ex¬ 
press their views on issues of international concern. 

Most questions are discussed in the Assembly’s six 
main committees, where voting occurs by simple ma¬ 
jority: 

1. First Committee: Disarmament and International 
Security Committee 

2. Second Committee: Economic and Financial Com¬ 
mittee 

3. Third Committee: Social, Humanitarian and Cul¬ 
tural Committee 

4. Fourth Committee: Special Political and Decoloni¬ 
sation Committee 

5. Fifth Committee: Administrative and Budgetary 
Committee 

6. Sixth Committee: Legal Committee 

The majority of the Assembly’s decisions are made 
through the affirmative vote of two-thirds or more of 


its members. Proposals representing a decision of the 
Assembly have frequently been adopted without a for¬ 
mal vote taken in plenary meetings. Resolutions may 
be adopted by acclamation, without objection or with¬ 
out a vote, or the vote may be recorded or taken by roll 
call. This consensus approach has played a significant 
role in the practice of the Assembly. Although the deci¬ 
sions of the Assembly are not legally binding on gov¬ 
ernments, they carry significant moral and persuasive 
authority. No proposals have been made to change the 
voting system at the Assembly. However, the large 
number of smaller states admitted as members does 
raise legitimate questions given the disparity in size, 
population, and other characteristics of member states. 

Expansion of Powers through Practice 

Article 10 of the Charter is its most significant; it de¬ 
fines the Assembly’s powers of discussion and recom¬ 
mendation in their broadest form: 

The General Assembly may discuss any ques¬ 
tions or any matters within the scope of the pres¬ 
ent Charter or relating to the powers and func¬ 
tions of any organs provided for in the present 
Charter, and, except as provided in Article 12 
may make recommendations to the Members of 
the United Nations or to the Security Council or 
to both on any such questions or matters. 

It is evident from this Article, and the practice of 
the Assembly, that the range of questions or matters 
which the Assembly is authorized to discuss is as wide 
as the scope of the Charter itself. Since adoption, its 
broad terms have been the principal basis for an expan¬ 
sion of its role beyond that envisaged by the Charter’s 
drafters. When this Article was being drafted, it pro¬ 
voked a serious crisis that was resolved only after high- 
level consultation between the former Soviet Union and 
the United States. The original proposal put forward 
would have given the Assembly no real power in the 
political field. Although most of the differences of opin¬ 
ion concerned the issue of the maintenance of interna¬ 
tional peace and security in relation to those of the Se¬ 
curity Council, the matter of the Assembly’s freedom 
of discussion was also crucial. 

The general scope of this Article and the breadth 
of powers it confers have been referred to many times 
in plenary and committee meetings by representatives 
who wished to stress the overall responsibility of the 
Assembly as a world forum for considering internation¬ 
al problems. However, the vagueness and sweeping ex¬ 
tent of Article 10 also reflect the Assembly’s lack of 
power to make a binding decision. Although such deci¬ 
sions or recommendations may carry signihcant weight 
and authority, it is because they are not binding that 
they too often are imprecise and general in nature. 
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Articles 11 and 12 circumscribe the role of the As¬ 
sembly. However, it is clear from these and other arti¬ 
cles that while the Security Council has primary re¬ 
sponsibility for the maintenance of international peace 
and security, it does not have exclusive competence, es¬ 
pecially as far as the Assembly is concerned. The smal¬ 
ler and middle power states were opposed to any re¬ 
striction on the jurisdiction of the Assembly, whereas 
the major powers stressed the need to avoid disputes 
between the Assembly and Security Council on vital 
matters. Nevertheless, the extent of the limitation im¬ 
posed on the Assembly should not be exaggerated. It 
applies only to the Assembly’s recommendatory, not 
deliberative, powers. The right of the Assembly to dis¬ 
cuss, consider, and debate any issues, including those 
relating to the maintenance of international peace, re¬ 
mains. The reason for such a rule arises from the differ¬ 
ent role and functions of the Assembly. An internation¬ 
al crisis does not automatically guarantee an agreed 
upon response, and the differences in the composition 
of the Security Council and Assembly could lead to 
conflicting responses from both. 

A major step in the development of the Assembly’s 
role was the adoption of the Uniting for Peace resolu¬ 
tion on November 3, 1950 (passed in connection with 
the crisis in Korea). Under this resolution the Assembly 
may take action if the Security Council, because of a 
lack of unanimity among its permanent members, fails 
to act in a case where there appears to be a threat to 
peace, breach of peace, or act of aggression. The Assem¬ 
bly is empowered to consider the matter immediately 
and make recommendations to members for collective 
measures. This includes, in the case of a breach of 
peace or act of aggression, the use of armed force when 
necessary to maintain or restore international peace 
and security. 

Acting under Uniting for Peace Resolution 377(V) 
of November 5, 1950, the Assembly established the 
United Nations Emergency Force to secure and super¬ 
vise the cessation of hostilities between Egypt and Isra¬ 
el. The resolution has been utilized additional times, 
most notably in 1956, after Egypt nationalized the Suez 
Canal and, in response, Britain, France, and Israel at¬ 
tacked Egypt. Both Britain and France vetoed ceasefire 
resolutions in the Security Council. The United States 
appealed to the General Assembly, calling for a cease¬ 
fire and withdrawal of forces. An emergency session 
was called under the Uniting for Peace resolution. In 
this case the Assembly’s intervention did facilitate the 
resolution of the crisis. However, the willingness of the 
states concerned to comply with the Assembly’s de¬ 
mands was due to a complex set of circumstances sur¬ 
rounding the military intervention. 


Uniting for Peace was next used by the United 
States to pressure the Soviet Union into ceasing its in¬ 
tervention in Hungary in 1956. Again, an emergency 
session of the General Assembly was held and the Sovi¬ 
et Union was ordered to end its intervention. No visible 
evidence exists that the action influenced Soviet policy 
to any significant extent at the time. However, two 
years later the procedure was used to facilitate the reso¬ 
lution of another crisis, that existing in Lebanon. 

The cold war and activities of the Asian-African 
group of states, in particular the support given to vari¬ 
ous independence movements, led to a new role, not 
earlier envisaged, for the Assembly. The repeated use 
of the veto on the Security Council meant that the As¬ 
sembly was being called on to perform functions origi¬ 
nally regarded as the special province of the Security 
Council. Thus in 1950, when it became apparent that 
the Security Council could no longer effectively ad¬ 
dress the mounting hostilities in Korea, the Assembly, 
on the initiative of the United States, assumed residual 
responsibility for taking measures necessary to main¬ 
tain international peace in case of a threat or breach of 
peace. Often during the cold war all sides used the As¬ 
sembly as a forum to pursue a war of words. The smal¬ 
ler and middle powers did not oppose the incremental 
growth in the influence of the Assembly; they now pos¬ 
sessed equal say. In this way, political developments 
combined with a liberal interpretation of the provisions 
of the Charter to permit the Assembly to assume signif¬ 
icant responsibilities for the maintenance of interna¬ 
tional peace and security. 

It is important to note that the Assembly does not 
possess any formal mandatory powers along the lines 
of the Security Council. It can only make recommenda¬ 
tions on matters of international peace and security. 
However, the resolutions it adopts may have a binding 
effect if they reflect established principles of interna¬ 
tional law. There is a clear difference between declaring 
that an existing law calls for a certain response and cre¬ 
ating new law. 

Convention on the Prevention and Punishment 
of the Crime of Genocide 

As the International Military Tribunal (IMT) at Nurem¬ 
berg (established to try Nazi war criminals in the after- 
math of World War II) drew to a close, the first session 
of the Assembly was getting underway. The judgment 
handed down at the Nuremberg Tribunal was contro¬ 
versial in several respects. The limited scope given to 
“crimes against humanity” at the time was one of the 
main reasons why it was considered necessary to draft 
a convention that specifically addressed the crime of 
genocide. 
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A crime against humanity referred to a rather wide 
range of atrocities, but it also had a narrow aspect, in 
that the prevailing view was that crimes against human¬ 
ity could only be committed in association with an in¬ 
ternational armed conflict or war. The Allies had insist¬ 
ed at Nuremberg that crimes against humanity could 
only be committed if they were associated with one of 
the other crimes within the IMT’s jurisdiction, that is, 
war crimes and crimes against peace. In effect, they im¬ 
posed a connection or “nexus,” as it became known, 
between crimes against humanity and international 
armed conflict. The Assembly wanted to bridge the gap 
which many perceived to exist in international law as 
a result by recognizing that one atrocity, namely geno¬ 
cide, would constitute an international crime even if it 
were committed in time of peace. The price to pay for 
this, according to William Schabas, was an exceedingly 
narrow dehnition of the mental and material elements 
of the crime. The distinction between genocide and 
crimes against humanity is less signihcant today, be¬ 
cause the recognized dehnition of crimes against hu¬ 
manity has evolved and now unquestionably refers to 
atrocities committed against civilians in both peacetime 
and wartime. 

After the IMT handed down its judgment between 
September 30, and October I, 1946, Cuba, India, and 
Panama asked that the subject of genocide be put on 
the agenda of the General Assembly’s hrst session. 
These states were concerned that international law did 
not seem to govern atrocities committed in peacetime 
(as opposed to those perpetrated during a time of 
armed conflict or war). The draft resolution submitted 
referred to the fact that the punishment of the very seri¬ 
ous crime of genocide when committed in time of peace 
lies within the exclusive territorial jurisdiction of indi¬ 
vidual states concerned, while crimes of relatively less¬ 
er importance are declared as international crimes and 
have been made matters of international concern. In re¬ 
questing a report on the possibilities of declaring geno¬ 
cide an international crime and ensuring international 
cooperation for its prevention and punishment, the As¬ 
sembly acknowledged that it was not a legislative body 
and therefore could not make law as such. Nonetheless, 
any measure it took was vested with incontestable au¬ 
thority. 

The hnal version of Resolution 96(1), adopted by 
the Assembly on December 11, 1946, called for the 
preparation of a draft convention. It also affirmed that 
genocide was a crime under international law. Even 
though Resolution 96(1) was adopted unanimously and 
without debate, it is not legally binding. However, the 
ICJ has acknowledged that such resolutions may have 
normative value. They can provide evidence of the exis¬ 


tence of a customary rule, and the emergence of a legal¬ 
ly binding provision. 

The Convention on the Prevention and Punish¬ 
ment of the Crime of Genocide was adopted by the As¬ 
sembly on December 9, 1948, and entered into force 
two years later on January 11, 1951, after ratification 
by twenty member states. During the drafting process, 
significant disagreement arose among states regarding 
the nature and extent of the crime of genocide. Article 
1 creates an obligation on states to prevent and punish 
genocide. This was added by the Legal Committee 
based on proposals from Belgium and Iran. However, 
there was nothing in the related debates that clarified 
what the scope and implications of the obligation were. 
This stood in marked contrast to the provisions in the 
Convention dealing with punishment. The Legal Com¬ 
mittee completed its review of the draft convention on 
December 2,1948. The draft resolution and convention 
were adopted by thirty votes to none, with eight absten¬ 
tions. The interventions by states provide some insights 
into their concerns at the Committee stage. The United 
Kingdom abstained, as it believed governments, not in¬ 
dividuals, should be the focus of the Convention. Po¬ 
land and Yugoslavia were critical of the Convention’s 
failure to prohibit hate propaganda and measures 
aimed against a nation’s art and culture. Czechoslova¬ 
kia felt the Convention as adopted would do little to 
prevent genocide. 

Article II of the Convention defines genocide as: 

any of the following acts committed with intent 
to destroy, in whole or in part, a national, ethni¬ 
cal, racial or religious group, as such: killing 
members of the group; causing serious mental or 
bodily harm to members of the group; deliberate¬ 
ly inflicting on the group conditions of life calcu¬ 
lated to bring about its physical destruction in 
whole or in part; imposing measure intended to 
prevent births within the group; forcibly trans¬ 
ferring children of the group to another group. 

Under the Convention, the crime of genocide has 
both a physical element (certain actions, such as killing 
members of a racial group) and a mental element (the 
acts must be committed with intent to destroy, in 
whole or in part, a national, ethnic, racial, or religious 
group “as such”). Although earlier drafts had included 
“political groups,” this wording was dropped during 
the final drafting stages. Also excluded was the concept 
of cultural genocide—destroying a group by forcible 
assimilation into a dominant culture. The drafting his¬ 
tory makes clear that the Convention was intended to 
cover the physical destruction of a people and that 
some governments feared they could become vulnera¬ 
ble to a charge of genocide for certain actions. 
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When the Convention was adopted, two associated 
resolutions were passed. The first raised the issue of 
trying individuals charged with genocide before a com¬ 
petent international tribunal. It invited the Internation¬ 
al Law Commission to study the desirability of estab¬ 
lishing an international criminal court. A second 
resolution concerned the application of the Convention 
to dependent territories. 

The International Law Commission, a subsidiary 
body of the Assembly, is a body of experts responsible 
for the codification and progressive development of in¬ 
ternational law. The Commission has examined the 
issue of genocide on a number of occasions during the 
course of its work on draft codes and statutes. In 1954 
it concluded that the definition of genocide set forth in 
the Convention should be modified, but later decided 
that the original text ought to be retained as this defini¬ 
tion was widely accepted by the international commu¬ 
nity. Hence, the original definition of genocide in the 
Convention is essentially repeated in Article 6 of the 
Rome Statute of the International Criminal Court 
(ICC), which was agreed to in 1998, and in the relevant 
statues of the ad hoc International Criminal Tribunals 
for the Former Yugoslavia (ICTY) and Rwanda (ICTR). 

Sabra and Shatila Refugee Camps in Lebanon 

The Assembly formally addressed the issue of genocide 
for the first time in 1982, when it debated the massacre 
of Palestinians at the Sabra and Shatila refugee camps 
in Beirut, Lebanon. Although the term had been men¬ 
tioned in previous debates, on this occasion the Assem¬ 
bly qualified the massacre as genocide, while the Secur¬ 
ity Council, following the lead of the Secretary- 
General’s report, condemned the “criminal massacre of 
Palestinian civilians in Beirut.” Cuba proposed a reso¬ 
lution declaring the massacres to be an “act of geno¬ 
cide.” 

In the ensuing debate little attention was paid to 
the actual scope and meaning of genocide under inter¬ 
national law. The Singapore delegation accused the As¬ 
sembly of using “loose and casual language when refer¬ 
ring to issues with a precise legal definition.” Such 
sentiments were echoed by a number of other delega¬ 
tions. Finland probably best reflected the view of those 
states not supporting the use of the term genocide, in 
declaring that its use had prevented the Assembly from 
giving unanimous expression “to the universal outrage 
and condemnation” with regard to the massacre. In 
spite of the heated debate, the Assembly adopted Reso¬ 
lution 37/123(D) on December 16, 1982, paragraph 2 
of which resolved that “the massacre was an act of 
genocide.” 

It is by no means clear under the 1948 Convention 
on Genocide that the Assembly, in fact, had the author¬ 


ity to make such a determination. However, it is inevi¬ 
table that a body of this nature will be dominated by 
political rather than legal arguments, especially when 
considering the tragic fate of Palestinian civilians left 
behind in Beirut after the agreed upon departure of Pal¬ 
estinian fighters. 

The Former Yugoslavia and Rwanda 

In December 1992 the General Assembly adopted Reso¬ 
lution A/RES/47/147 on the general situation in the for¬ 
mer Yugoslavia and cited the Genocide Convention in 
its preamble. It also endorsed a resolution of the Com¬ 
mission on Human Rights adopted at that body’s spe¬ 
cial session in August 1992, “in particular its call for 
all States to consider the extent to which the acts com¬ 
mitted in Bosnia and Herzegovina and in Croatia 
constitute genocide.” On December 20, 1993, the 
Assembly reaffirmed in Resolution A/RES/48/88 its de¬ 
termination to prevent acts of genocide and crimes 
against humanity and noted that the ICJ in its order of 
September 13, 1993, in the case Bosnia and Herzegovina 
V. Yugoslavia (Serbia and Montenegro), had called on the 
government of Yugoslavia to immediately take all mea¬ 
sures within its power to prevent the commission of the 
crime of genocide. Another resolution, A/RES/47/121, 
described ethnic cleansing as “a form of genocide,” but 
this finding was not consistent with later resolutions on 
ethnic cleansing that made no reference to genocide. 
Resolutions equating ethnic cleansing with genocide 
are problematic. Although there is no generally recog¬ 
nized text defining ethnic cleansing, there is a consen¬ 
sus among scholars and others that it is aimed at dis¬ 
placing a population, whereas genocide is intended to 
destroy it. Such descriptions ultimately do not serve the 
best interests of victims of either crime, or further the 
credibility of the Assembly. 

Since 1992 the Assembly has referred to genocide 
on a number of occasions when adopting resolutions 
in relation to the crisis. In December 1995 the Assem¬ 
bly elaborated on the issue of genocide in Bosnia and 
declared that rape, in certain circumstances, could con¬ 
stitute an act of genocide (Resolution A/RES/50/192). 
The 1999 Report of the Secretary-General on the fall of 
Srebrenica (made pursuant to Assembly Resolution 53/ 
35) was very critical of the Security Council’s failure to 
take decisive action and referred to the attempted geno¬ 
cide in Bosnia. 

Given the event’s scale, it is surprising that just one 
of the Assembly’s resolutions on the crisis in Rwanda 
referred to genocide. On December 23, 1994, Resolu¬ 
tion 49/206 expressed deep concern at the reports is¬ 
sued by the Special Rapporteur and Commission of Ex¬ 
perts indicating that genocide and crimes against 


[ 1084 ] 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 



United Nations General Assembly 


humanity were committed, and condemned the acts of 
genocide that had taken place in Rwanda. 

Apartheid and Forced Disappearances 

The Assembly has also adopted resolutions dealing 
with various other crimes against humanity, including 
apartheid and forced disappearances. One of the best 
illustrations of the limitations of the Assembly and UN, 
as well as their potential, is the policy with regard to 
apartheid. On June 22, 1946, India requested that the 
treatment of Indians in the Union of South Africa be in¬ 
cluded in the agenda of the Assembly’s first session. 
The General Committee did not support South Africa’s 
request that the Indian matter be removed from the 
agenda on the grounds that it was essentially within the 
domestic jurisdiction of South Africa. Following a de¬ 
bate in the Assembly, Resolution 44(1) was adopted on 
December 8, 1946, which declared that the treatment 
of Indians in South Africa should conform with the in¬ 
ternational obligations under the agreements conclud¬ 
ed between the two governments and the correspond¬ 
ing provisions of the UN Charter. A year later, in 
November 1947, the Assembly was unable to adopt any 
resolution on the Indian complaint for lack of a two- 
thirds majority. 

The Assembly did adopt numerous resolutions on 
the issue over the next five decades, but a turning point 
was Resolution 1761 of November 6, 1962. The resolu¬ 
tion, sponsored by a number of African states, urged 
member states to impose economic and other sanctions 
against South Africa and established a Special Commit¬ 
tee (which later became the Committee on Apartheid) 
to monitor the situation. The debates increasingly fo¬ 
cused on demands that the situation in South Africa be 
recognized as a threat to international peace and securi¬ 
ty and that universal sanctions be imposed against 
South Africa. During the cold war Western nations be¬ 
lieved that the Security Council alone should make the 
determination that a denial of human rights posed a 
threat to international peace. In this context there was 
bound to be natural antagonism between tbe Assembly 
and tbe Council. 

On November 30, 1973, the Assembly adopted the 
International Convention on the Suppression and Pun¬ 
ishment of the Crime of Apartheid. It declared, among 
other things, that apartheid is a crime against humani¬ 
ty. Furthermore, apartheid was found to include the 
“[djeliberate imposition on a racial group or groups of 
living conditions calculated to cause its or their physi¬ 
cal destruction in whole or in part.” It is noteworthy 
that the South African government was excluded from 
the Assembly in 1974 when its delegation’s credentials 
were rejected. At the same time UN bodies granted the 


liberation movements of South Africa Observer status 
and the Assembly recognized them in 1975 as the au¬ 
thentic representatives of the overwhelming majority of 
people in that country. 

On December 18, 2002, tbe Assembly adopted by 
consensus two resolutions related to disappearances 
and missing persons. Resolution A/RES/57/215 on en¬ 
forced or involuntary disappearances expressed con¬ 
cern at the growing number of enforced disappearances 
in various regions of the world. It affirmed that any act 
of enforced disappearance is an offense to human digni¬ 
ty and a flagrant violation of human rights. It urged 
governments to take steps to prevent and suppress the 
practice. It encouraged all states to abide by the princi¬ 
ples outlined in the Declaration on the Protection of All 
Persons from Enforced Disappearance, adopted by tbe 
Assembly on December 18, 1992 (Resolution A/RES/ 
47/133). 

Resolution yVRES/57/207 on missing persons 
noted the issue of persons reported missing in connec¬ 
tion with international conflicts and urged states to re¬ 
spect international humanitarian law. In both cases the 
Assembly used language such as “urges,” “requests,” 
“calls upon,” or “appeals” to exhort members to com¬ 
ply, reflecting the fact that an Assembly resolution or 
declaration alone cannot impose legal obligations on 
states. 

Conclusion 

There have been many instances in which the Assembly 
has acted within its area of competence when address¬ 
ing issues of international peace. If a conflict is charac¬ 
terized by questions of fundamental human rights, then 
it is arguable that the Assembly should assume the pri¬ 
mary role in protecting those rights. When the grave 
risk of genocide or some other serious violation of 
human rights exists, then it is best that the consider¬ 
ation of any military intervention be first brought be¬ 
fore the Security Council. However, if the Security 
Council rejects a proposal for intervention when signif¬ 
icant humanitarian or human rights issues are at stake, 
or the Council fails to decide on such a proposal within 
a reasonable period of time, then responsibility falls to 
the Assembly to take appropriate action. Although the 
Assembly lacks the authority to take direct action, a de¬ 
cision in favor of action, if supported by a large majori¬ 
ty of states, would largely legitimize any subsequent in¬ 
tervention. 

The ability to achieve the overall two-thirds major¬ 
ity within the Assembly to invoke the Uniting for Peace 
process is very unlikely when political realities are 
taken into account. Political realities play an even larg¬ 
er role when the Security Council fails to act because 
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of the threat of veto. As a result, vital time can be lost 
before decisive action is taken to remedy a situation on 
the ground. In the case of genocide and crimes against 
humanity, such action will often be too late for victims. 

When a resolution targets a specific violation or 
country, it is difficult to evaluate its effectiveness over 
time. It seems that formal resolutions may send impor¬ 
tant signals, but these too are almost impossible to 
measure. Political matters still tend to dominate de¬ 
bates, but these should not overshadow the accom¬ 
plishments in the promotion of human rights across 
the full spectrum of UN activities. 

SEE ALSO Convention on the Prevention and 

Punishment of Genocide; United Nations; United 
Nations Commission on Human Rights; United 
Nations Security Council; United Nations Sub- 
Commission on Human Rights; United Nations 
War Crimes Commission 
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Ray Murphy 

United Nations Security Council 

The United Nations was created at the end of World 
War II. That war cost the lives of millions of people, 
some in battle, many others as a result of systematic 
and organized annihilation. When it was over, people 
everywhere longed for the creation of a better world 
and an end to all war. 

Out of this desire, the United Nations came into 
being. Fifty-one governments agreed to sign the UN 
Charter, an international treaty that bound its signato¬ 
ries to a commitment to eliminate war and promote 
peace. The UN Charter begins with a promise to pre¬ 
vent the “untold sorrow” of war, after which it lists the 
rights and duties of each member government. Since its 
creation in 1945 the UN has grown to include 192 
member nations. While the UN has not, so far, come 
close to fulfilling all the hopes and dreams of its found¬ 
ers, it remains the world’s principal organization for the 
promotion of international peace and security. 

The most powerful division of the UN is the Secur¬ 
ity Council, which all member states are bound by the 
UN Charter to obey. The Council comprises the repre¬ 
sentatives of fifteen member governments. Five of these 
are permanent members: China, the United States, the 
United Kingdom, France, and Russia. Each of these five 
states has a veto in the Council, which means any one 
of them can stop any decision they do not like. Ten 
other states, elected by tbe General Assembly, sit in the 
Council for a period of two years, after which ten differ¬ 
ent states are chosen. When disagreements between 
states occur, it is tbe job of the Security Council to me¬ 
diate between them before disputes escalate to war. 

The United Nations and Human Rights 

Since the UN was created, its members have tried to set 
basic standards of behavior for the world to follow. In 
1948 the UN General Assembly, which comprises every 
UN member, agreed to a document called the Universal 
Declaration of Human Rights. This outlined the rights 
that the members believed belonged to everyone in the 
world. The declaration recognized that the most funda¬ 
mental of all human rights is the right to life. The Uni¬ 
versal Declaration of Human Rights determines that 
people have the right to freedom and security, that they 
should be free from slavery, they should have the right 
to a fair trial, to marry, to own property, and to believe 
in whatever religion they choose. 

The UN tries to monitor any country which is 
breaking these rules through a special organization 
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called the UN Commission on Human Rights. Through 
such monitoring, the UN makes sure that the rest of the 
world is aware of each country’s human rights record. 
This was the beginning of an historic effort to build an 
edihce of treaty law on behalf of human rights. The UN 
set itself the task of dehning human rights standards 
and measuring the performance of individual states 
against the principles embodied in the UN Charter. In 
these early years, the organization recognized human 
rights violations vary both in degree and in nature, and 
therefore needed to be carefully categorized. 

The 1948 Genocide Convention 

Although the crime of genocide has been perpetrated 
throughout human history, little was done to prevent 
or punish it until the end of World War 11. That war 
was the occasion during which the most comprehen¬ 
sive genocide of the twentieth century was committed: 
the systematic extermination of the Jews. To address 
this terrible crime, the UN drafted the 1948 Conven¬ 
tion on the Prevention and Punishment of Genocide— 
the world’s hrst truly universal, comprehensive, and 
codihed protection of human rights. The Genocide 
Convention, which preceded the Universal Declaration 
of Human Rights by twenty-four hours, conhrmed one 
of the great ideals of the UN Charter: a respect for 
human rights and fundamental freedoms for all. 

The Genocide Convention stood for a fundamental 
and important principle; that whatever evil may befall 
any group, nation, or people, it was a matter of concern 
not just for that group but for the entire human family. 
The crime of genocide is the denial of the right of exis¬ 
tence of entire human groups, just as homicide is the 
denial of the right to live of individual human beings. 
The Genocide Convention dehnes genocide to mean 
certain acts, enumerated in Article II, committed with 
the intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group. The Genocide Con¬ 
vention provides that conspiracy, direct and public in¬ 
citement to commit genocide, and complicity in geno¬ 
cide shall be punishable by international law, and that 
there can be no defense of sovereign immunity. 

In dealing with the crime of genocide on a multina¬ 
tional basis, the world governments, through the Unit¬ 
ed Nations, appreciated that genocide was a matter of 
concern to all states. Before 1945, efforts to legislate in¬ 
ternationally were very limited. Since 1945, however, 
multinational treaties have become the prime legal 
mechanism by which states entered into mutual com¬ 
mitments for common purposes. Under such treaties, 
states agree to act in accordance with rules agreed upon 
among their fellow nations. 

At the heart of the Genocide Convention is the rec¬ 
ognition of the principle that preventing and punishing 



United Nations peacekeepers from Bangladesh arrive in Liberia in 
October of 2003. [ap/wide world photos] 

of genocide requires international cooperation. The 
convention relies on the procedures and institutions of 
the United Nations to prevent genocide. It clearly rec¬ 
ognized that the commission of certain extraordinary 
crimes anywhere in the world had an effect on the 
peace and security of all nations, and that it was usually 
associated with breaches of international peace and se¬ 
curity. It noted that the most flagrant examples of geno¬ 
cide had historically occurred during major wars, and 
steps to curb genocide were thus considered part of the 
attempt to preserve peace. 

The hrst recognition of genocide as a crime under 
international law was officially agreed unanimously by 
the United Nations General Assembly on December 11, 
1946. After two years of consideration by committees 
at the United Nations, on December 9, 1948, the Gen¬ 
eral Assembly adopted the Genocide Convention to 
outlaw genocide. The UN Security Council assumed a 
central role in the application of the Genocide Conven¬ 
tion—it provides the measure of international enforce¬ 
ment outlined in the treaty. 

Article VIII of the convention recognizes that “any 
contracting party may call upon the competent organs 
of the UN to take such action under the Charter of the 
UN as they consider appropriate for the prevention and 
suppression of acts of genocide or any other acts enu¬ 
merated in Article III.” This article, although it adds 
nothing new to the UN Charter, is important in that it 
states explicitly the right of states to call upon the UN 
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with a view to preventing and suppressing genocide. It 
is the only article in the Genocide Convention that 
deals with prevention. For the most part, however, the 
Genocide Convention emphasizes punishment. It was 
intended as a warning that those who supported or exe¬ 
cuted a policy of genocide would not be tolerated or ex¬ 
cused. Rather, they would have to answer for their sins 
to the world community of states. The Genocide Con¬ 
vention, despite its title, concentrates almost exclusive¬ 
ly on the punishment of the offender rather than pre¬ 
vention of the offense. 

Since the enactment of the Genocide Convention 
there have been major international disputes justified 
by claims of ethnic, racial, and religious hatreds. The 
use of genocide during conflict seems to have increased 
over the years, some experts have said that genocide oc¬ 
curs so often in some regions that it has come to be 
considered normal. It is estimated that genocide and 
politicide—state sponsored massacres—have claimed 
more than twice as many victims as war and natural di¬ 
sasters since 1945. Yet the Genocide Convention is a 
weak instrument with which to deal with the modern 
occurrence of genocide. It has become important only 
for its symbolic value because there has been no Securi¬ 
ty Council action taken to punish any of the numerous 
genocides that have taken place since 1945. 

Complaints of genocide have been brought to the 
United Nations since the end of World War II, but even 
so, the UN has never formally applied the Genocide 
Convention to any of them. The complaints have not 
been wholly ignored. Too often, however, they have 
been redefined as disasters requiring humanitarian as¬ 
sistance. In the absence of internationally sanctioned 
intervention, such humanitarian aid is often all that is 
available for genocide victims. Recurring debates on 
the Genocide Convention have taken place in the Sub- 
Commission for the Prevention of Discrimination and 
Protection of Minorities, a part of the Commission on 
Human Rights, but there does not yet exist a committee 
charged with ensuring that the Genocide Convention 
is implemented. 

The Genocide Convention is only as effective if the 
UN member states are willing and determined to em¬ 
ploy their power and influence to implement it. It is up 
to the Security Council to decide when force should be 
deployed to prevent and suppress it. In the last years, 
however, the Security Council has allowed a respect for 
state sovereignty and territorial integrity to take prece¬ 
dence over the concern for protection against genocide. 
Without stern and timely action by the Security Coun¬ 
cil, the Genocide Convention has been mostly mean¬ 
ingless in deterring this and other gross violations of 
human rights. It was not until the creation of two tribu¬ 


nals—the International Criminal Tribunals for the For¬ 
mer Yugoslavia in May 1993, and the International 
Criminal Tribunal For Rwanda in November 1994— 
that redress was provided for the crime of genocide. 
These represent the first legal mechanisms created to 
punish the crime of genocide. In July 1998, the interna¬ 
tional legal venue for the punishment of such crimes, 
promised by the 1948 Genocide Convention, was final¬ 
ly created, with the UN adoption of the Rome Statute 
and the formation of the International Criminal Court. 

Peacekeeping 

During the cold war, the UN was unable to do the job 
for which it was created and international co-operation 
proved to be a difficult goal to attain. During these 
years, a more modest and realistic role for the UN was 
devised. As a neutral organization, it could help medi¬ 
ate conflict, monitor ceasefires, and aid in the separa¬ 
tion of hostile armed forces. Two novel missions were 
undertaken through the Security Council at this time. 
In 1947 a mission of unarmed military observers—the 
UN Truce Supervision Organization (UNTSO)—was 
created, first used in the Balkans and then in Palestine. 
In 1956 an armed peacekeeping force was established 
in the Sinai to monitor a buffer zone between Egypt and 
Israel. Both these missions continue today. 

Over the years there have been a total of hfty-two 
peacekeeping missions. UN peacekeepers rely on mini¬ 
mal force to defuse tension and prevent hghting. The 
soldiers for UN missions are provided by member gov¬ 
ernments, who loan troops from their national armies. 
With the effective use of the peacekeeping forces, the 
UN has contributed to the containment or resolution 
of conflicts. The achievements of UN peacekeeping 
were recognized in 1988 with a Nobel Peace Prize. 

A New World Order 

It was widely accepted during the cold war that the uni¬ 
lateral use of force to save victims of gross human 
rights abuses was a violation of the UN Charter, which 
restricted the right to use force on the part of individual 
states to purposes of self-defense. The Security Council 
is empowered under Chapter VII of the UN Charter to 
authorize the use of force to maintain international 
peace and security. However, there has always been 
controversy about how far this allows the council to au¬ 
thorize intervention to stop gross human rights viola¬ 
tions that occur inside state borders. To enforce the 
global humanitarian norms that evolved in the wake of 
the Holocaust challenges, however, the Security Coun¬ 
cil must confront a very strongly held principle—that 
of non-intervention in the domestic affairs of states. 

In 1990, with the end of the cold war, it suddenly 
seemed possible to aspire to the creation of a New 
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World Order—an international community based on 
the rule of law and collective security. At the first sum¬ 
mit meeting of the Security Council in January 1992, 
the UN was given ambitious new goals of nation build¬ 
ing and peacemaking. It was a hope that the close of 
the twentieth century would witness the civilized evo¬ 
lution of the global community and the gradual eradi¬ 
cation of endless, regional bloodletting throughout the 
world. 

As cold war tensions eased, there was enhanced co¬ 
operation in the Security Council. Opportunities were 
provided to resolve long-standing conflicts, but the end 
of the cold war also saw new conflicts erupt into vio¬ 
lence, many couched in nationalist terms, with hostili¬ 
ties based on ethnic, religious, cultural, and linguistic 
differences. Responding to this new world disorder 
the Council turned to the UN Security Council’s 
peacekeeping force, which grew rapidly in size and 
scope. The complexity of the situations facing the 
peacekeepers increased, as well. 

The end of the cold war led to the hope that the 
UN could move beyond peacekeeping and into peace 
enforcement. Unfortunately, the financial, organiza¬ 
tional, and operational resources that such a change re¬ 
quired were never provided by the Security Council or 
other UN members. The demand for peacekeeping out¬ 
stripped the supply of troops and political will. There 
was a failure by member nations to recognize that the 
UN could only do as much or as little as its members 
were willing to agree and pay for. 

The last decade of the twentieth century saw a se¬ 
ries of tragedies, in Rwanda, Somalia, Liberia, and the 
former Yugoslavia. Crimes against humanity were com¬ 
mitted and documented, including genocide, mass kill¬ 
ings, and massive refugee flows. Civilians in these 
countries were the main targets of armies and militia. 
The UN missions sent to cope with these disasters were 
as much engaged in nation building as in performing 
their military function, and they required civilian ex¬ 
perts and relief specialists to work in parallel with sol¬ 
diers. In Mozambique and El Salvador, the UN 
peacekeeping missions helped to demobilize comba¬ 
tants, destroy weapons, coordinate massive humanitar¬ 
ian assistance programs, and monitor human rights. 
Missions in Haiti, Somalia, and Cambodia were tasked 
with rebuilding state infrastructures, creating or rein¬ 
stating judicial systems and organizing and observing 
elections. In these years, maintaining neutrality proved 
difficult. Many UN peacekeepers had to confront situa¬ 
tions in which civilians were victimized, or when they 
themselves were attacked or killed. Where governmen¬ 
tal authority broke down, there was a limit to the effec¬ 
tiveness of UN actions. 


Security Council Resolution 688 

In 1991 the debate in the Security Council focused on 
the question of whether the Council could legitimately 
address humanitarian concerns raised by Iraq’s repres¬ 
sion of the Kurdish people without violating the ban on 
UN Charter’s ban on intervention in the domestic juris¬ 
diction of sovereign states. At first, the Western nations 
argued that force was not an option. Soon, however, a 
flood of press coverage showed the suffering of the peo¬ 
ple of northern Iraq who had been forced to flee into 
the mountains and were now dying from hypothermia, 
exhaustion, and disease. These images went a long way 
to reverse the noninterventionist policy. On April 5, 
1991, Security Council Resolution 688 was passed, au¬ 
thorizing the use of force against Iraq to protect the 
Kurdish minority from atrocities. In the Council, the 
United States argued that Iraq’s treatment of its civilian 
population threatened regional stability. Great Britain 
and France were the only two countries to argue that 
the domestic jurisdiction did not apply to human rights 
because such rights were not essentially domestic. After 
all, it was argued, the Council had invoked Chapter 
VII, the enforcement powers of the UN Charter, to en¬ 
force a mandatory arms embargo against the apartheid 
state. South Africa. It should therefore be possible to do 
so again in this new context. 

Although Resolution 688 did not authorize mili¬ 
tary action to enforce human rights, it was only the sec¬ 
ond time that the Security Council had collectively de¬ 
manded an improvement the protection of human 
rights as a contribution to the promotion of interna¬ 
tional security. (The first time was when the Security 
Council imposed a mandatory embargo on apartheid 
South Africa.) Resolution 688 enumerated the conse¬ 
quences of Iraq’s repression as a threat to international 
security, and is believed to provide a justification for 
military action aimed at enforcing human rights for 
Iraq’s Kurds. This argument was later deemed flimsy, 
but the Western powers that relied upon it as legal 
cover for taking military action nonetheless used it to 
publicly justified their intervention in humanitarian 
terms. 

The operation to save the Kurds in northern Iraq 
in 1991 depended upon meeting three objectives. First, 
humanitarian aid had to be brought to the refugees who 
were dying on the mountains. Second, the people had 
to be rescued and provided with safe haven. Third, a 
secure political environment had to be created in order 
for tbe Kurds to return to their homes. There is no 
doubt that thousands of people were saved by the inter¬ 
vention of Western-led forces, but tbe underlying polit¬ 
ical reasons for the distress of the Kurds remained to 
be addressed. It had been the Iraqi government’s op- 
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pression of the Kurds that had caused the humanitarian 
crisis, and that government did not restrict its oppres¬ 
sion to the Kurds. Western humanitarian intervention 
in northern Iraq did nothing to assist the equally perse¬ 
cuted Shi’ite people in the south of the country. 

The intervention on behalf of Iraq’s Kurds was, 
nonetheless, an example of the reconfigured role adopt¬ 
ed by the UN Security Council of the post-cold war era. 
In the latter part of the twentieth century, the Security 
Council played a decisive role in legitimizing the threat 
or use of force in defense of humanitarian values. How 
much of a change in international behavior could be at¬ 
tributed to tbe Security Council’s new stance is still de¬ 
bated. 

Somalia 

In tbe case of Somalia, the Security Council broke new 
ground by authorizing armed intervention on humani¬ 
tarian grounds. Council Resolution 794, which autho¬ 
rized U.S. intervention in Somalia in December 1992, 
suggested that humanitarian intervention was securing 
a significant status in a new world order. The interven¬ 
tion was given milestone status, because it seemed as 
though Western armies would now be used for greater 
protective effect throughout the world. It was the first 
time that the UN Security Council invoked the enforce¬ 
ment powers of the UN Charter against sovereign gov¬ 
ernment without seeking that government’s consent 
and for a purely humanitarian reason. Somalia would 
also mark a turning point of a different sort, however, 
for it was a military failure that reduced the UN 
peacekeeping force to chaos. 

In 1991 Somalia had been gripped by famine due 
to the collapse of the state, a civil war, and the failure 
of humanitarian agencies to supply assistance. Within 
a year, there were hundreds of thousands of people 
dying of malnutrition. A humanitarian disaster of cata¬ 
strophic proportions developed. On December 3, 1992, 
tbe UN Security Council passed Resolution 794 to 
allow the U.S. military to enter Somalia to protect the 
food and medical supplies that were being shipped to 
the starving but were being looted by armed gangs. The 
resolution determined that the humanitarian crisis in 
Somalia was a threat to international peace and securi¬ 
ty, but what was most extraordinary was that it permit¬ 
ted intervention even though the sovereign power (the 
Somalian government) was incapable of giving its con¬ 
sent, having collapsed with the onset of the civil war. 

In March 1993 the U.S. operation was transferred 
to the UN, and the mission immediately became more 
ambitious. Now the goal was to restore law and order 
and compel the Somali militia to disarm. UN Security 
Council Resolution 814, another landmark document. 


gave the UN troops a mandate to restore law and order. 
The new mission, called the United Nations Operation 
in Somalia (UNOSOM II) got under way, but by tbis 
time tbe security situation in Somalia had deteriorated 
badly. Warlords vied for power, particularly around the 
capital city of Mogadishu, and they tested the Security 
Council’s resolve. It was in Mogadishu that the pitfalls 
of combining force with peacekeeping were tragically 
exposed. In June 1993, twenty-three Pakistani peace¬ 
keepers were murdered by rampaging mobs while try¬ 
ing to inspect weapons that were under UN supervi¬ 
sion. After that, the Security Council passed Resolu¬ 
tion, 837, mandating its troops to arrest the warlord 
deemed responsible for tbe murders. Meanwhile, elite 
U.S. forces also mounted a series of raids in an effort 
to capture the warlord, and an untold number of Soma¬ 
lians were killed in consequence of these raids. Al¬ 
though these U.S. operations were outside the com¬ 
mand and control of the UN Security Council, the UN 
was widely blamed for the violence. There were objec¬ 
tions from other troop-contributing countries about 
the United States’ insistence on working outside the 
control of UN mission’s command and control struc¬ 
ture. On October 3, 1993, a total of eighteen U.S. ser¬ 
vicemen lost their lives in a badly bungled arrest at¬ 
tempt. To the jubilation of the Somalian warlords, the 
United States immediately announced that it was pull¬ 
ing out its troops and urged all western nations to do 
likewise. 

The Security Council commissioned a report on 
what had happened in Somalia. It recommended that 
the UN return to peacekeeping, to the principles of 
consent, neutrality, and impartiality. The report recom¬ 
mended that the UN should never again try to mount 
an enforcement action. Another result of failure in So¬ 
malia was quickly evident in Washington, D.C., where 
both the U.S. administration and Congress evinced a 
sudden and dramatic reduction in support for UN en¬ 
deavors. It was an ignominious end to the United Na¬ 
tion’s hrst attempt at rebuilding a failed state, resulting 
in a dramatic loss of UN credibility and prestige. 

Bosnia 

The question of humanitarian intervention in former 
Yugoslavia was another Security Council preoccupa¬ 
tion during the 1990s. In spring 1992 Serbia, having 
laid waste to parts of Croatia, turned its attention to 
Bosnia and Herzegovina. Witnesses provided graphic, 
indisputable evidence of the ethnic cleansing of whole 
regions, the demolition of entire villages and murder of 
their inhabitants, the bombardment of civilian popula¬ 
tions, and the creation of camps where thousands of 
men were starved and tortured and women were sys¬ 
tematically raped. 
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The Council passed numerous resolutions con¬ 
demning Serb aggression and authorizing the use of “all 
necessary measures” to halt it. However, none of the 
UN member nations were willing to provide the means 
to enforce the measures, so the resolutions remained 
moribund. The UN Protection Force, (UNPROFOR), as 
a strictly peacekeeping mission, provided armed es¬ 
corts for relief convoys, but there was a general failure 
to defend and demilitarize the UN-established “safe- 
havens,” for which an estimated thirty thousand 
peacekeeping troops were considered necessary. The 
failure of states to volunteer adequate numbers of 
troops led to these supposedly safe areas being over 
run. UN peacekeepers were forced to stand by as help¬ 
less observers of the massacres in Bosnia. International 
respect for the United Nations as a credible presence 
sank to the lowest point in its history. The UN mission 
for former Yugoslavia, the largest and most expensive 
in UN history, turned out to be barely capable of pro¬ 
tecting itself. 

In 1995, the North Atlantic Treaty Organization 
(NATO), with authorization from the Security Council, 
initiated widespread air strikes against the Bosnian 
Serbs. Some observers believe that this action persuad¬ 
ed Slobodan Milosevic, then President of the rump Yu¬ 
goslavian state, to enter peace negotiations. The NATO 
action was the first time a group of states justihed force 
against another on humanitarian grounds without an 
explicit Security Council resolution to provide legiti¬ 
macy for the action. 

The success of the 1995 NATO air strikes led some 
nations to believe that the threat and use of bombing 
could achieve quick results. This meant that in March 
1999, when evidence of Serbian ethnic cleansing in Ko¬ 
sovo led to a new intervention by Western states. The 
Western states were not prepared to bear the burden of 
potentially negative public opinion should there be 
troops casualties, which would be inevitable in a 
ground-based war. Through a combination of bombing 
and the threat of a ground force, Milosevic was forced 
to accede to demands that Kosovar refugees be allowed 
to return to their homes and for a UN civil administra¬ 
tion to help build a multiethnic society based on the 
rule of law. 

Rwanda 

The genocide in Rwanda in 1994 is one of the most bla¬ 
tant examples of the ineffectiveness of the Genocide 
Convention. The genocide began in April 1994, when 
the war in Bosnia and Herzegovina had been under way 
for more than two years, and little had been done by 
the UN Security Council to stop it. The lack of action 
in Bosnia and Herzegovina is thought to have encour¬ 


aged the Rwandan perpetrators that they could act with 
impunity. For three months, between April and July 
1994, genocide was central to the task of Hutu rebels 
who had seized power and claimed to constitute an in¬ 
terim government. Up to one million people were 
killed. 

The genocide in Rwanda was a planned political 
campaign that made effective use of racist propaganda 
to incite hatred and violence against a minority. The 
widespread participation in genocide and the brutality 
of the killings have no parallels in modern history. 
Making the situation worse was the brazenness of the 
perpetrators, who made no attempt to conceal what 
was happening. The killings took place in broad day¬ 
light, in full view of the international media. 

There was ample evidence of the extensive prepa¬ 
ration and planning for the genocide went on for 
months in advance of the hrst killings. Nonetheless, the 
UN Security Council did not make any move to imple¬ 
ment the Genocide Convention, either to prevent its 
occurrence or to stop it once it began. This raises the 
fundamental question: Why? 

In October 1993, the UN Security Council decided 
to create the UN Assistance Mission for Rwanda (UN- 
AMIR), comprising a small force of peacekeepers. The 
UNAMIR force was duly shipped to Rwanda, and was 
kept there even as the environment grew increasingly 
hostile. The mission had a weak mandate and minimal 
force capacity. Some have argued that this feeble effort 
actually encouraged the Hutu genocide conspirators, 
signaling they could continue with their plans without 
fear of intervention. 

The failed Somalia intervention was still fresh in 
the Security Council’s memory. When it came to Rwan¬ 
da, the most important consideration was to devise a 
mission that was as small and as cheap as possible and 
that would avoid any effort at peace enforcement, even 
after the genocidal killings were ended. In order to 
comply with these considerations the Council altered 
the terms of Rwanda’s peace agreement. Under the 
terms of the agreement, a neutral force was to ensure 
security throughout Rwanda but the Security Council 
decided instead that the peacekeepers should only as¬ 
sist in ensuring the security of the capital city of Kigali. 
Although the original peace accords called for 
peacekeepers to conhscate arms and neutralize the 
armed gangs throughout the country, the UN Security 
Council refused. There would be no “peace enforce¬ 
ment” and no “mission creep,” whereby increasingly 
difficult mandates might be given to the UN mission. 

Instead, the UN Security Council devised a 
peacekeeping mission that was extremely limited in its 
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engagement within Rwanda. No attention seems to 
have been focussed on Rwanda’s serious human rights 
abuses, even though they had been clearly outlined in 
the publication of two landmark human rights reports 
to the UN Commission on Human Rights. The author 
of one of these reports, Bacre Waly Ndiaye, was the 
Special Rapporteur for the Commission on Human 
Rights for Extrajudicial Summary, or Arbitrary Execu¬ 
tions. He provided evidence that, in Rwanda, the Hutu 
political leadership was desperate to cling to power and 
was fueling ethnic hatred with a well-orchestrated pro¬ 
paganda campaign. The massacre of Rwanda’s Tutsis 
was intentional and well organized. Ndiaye recom¬ 
mended that the militia should be disbanded, the distri¬ 
bution of arms should cease, and anti-Tutsi propaganda 
silenced. There could be no impunity for the killers. Ei- 
nally, Ndiaye called for communal policing and imme¬ 
diate and effective measures to protect civilians at risk. 
In spite of this report, the ten nonpermanent members 
of the Security Council insisted on viewing the Rwanda 
debacle as a small civil war. 

Erom the very beginning of the Rwanda disaster, 
in December 1993, it was clear that the UNAMIR mis¬ 
sion confronted enormous problems. In the weeks im¬ 
mediately preceding the genocide, it received detailed 
information about militia training, arms dumps, politi¬ 
cal murders, hate propaganda, and death lists. The ris¬ 
ing level of ethnic extremism in Rwanda was also of 
great concern to the Belgian government, which pro¬ 
vided the troops for the Rwanda mission. In Eebruary 
1994 the Belgian ambassador to the UN, Paul Noter- 
daeme, attempted to warn everyone that the 
peacekeepers of UNAMIR were in grave danger and in 
need of immediate reinforcements and a stronger man¬ 
date—no one listened. 

When the genocide began, two permanent Security 
Council member states—the United States and the 
United Kingdom—insisted on referring to the Rwan¬ 
dan violence as a civil war, and focused Security Coun¬ 
cil discussion on obtaining a ceasehre. In the hrst 
weeks of genocide, no one paid attention to civilian 
mass killings, even though the massacres were taking 
place nowhere near the actual hghting. Another perma¬ 
nent member of the Security Council, Erance, was inti¬ 
mate with the affairs of Rwanda, but kept silent about 
the realities of what was happening, even during coun¬ 
cil meetings. 

Some of the non-permanent members of the coun¬ 
cil, notably New Zealand, Spain, Nigeria, and the Czech 
Republic tried to convince the United States and the 
Great Britain to pay attention to the daily murder of 
thousands upon thousands of civilians. However, none 
of the permanent members were willing to discuss sta¬ 


bilizing, reinforcing, or even re-supplying the UNAMIR 
peacekeepers, who were still trying to carry out rescue 
missions in Kigali. At the end of April 1994, the United 
States, Great Britain, and Erance refused to publish a 
Presidential Statement, drafted on the initiative of New 
Zealand Ambassador Colin Keating, that officially ac¬ 
knowledged the genocide that was now in full swing in 
Rwanda. 

The Eorce Commander of UNAMIR, Major- 
General Dallaire, was later openly critical of the perma¬ 
nent member states in the Security Council who had 
the means to help, but refused. He bemoaned the lack 
of political will in Great Britain, and the United States 
that permitted the spread of the genocide and the 
slaughter of thousands of people trapped inside 
schools, churches, and clinics. 

SEE ALSO Convention on the Prevention and 
Punishment of Genocide; Humanitarian 
Intervention; International Criminal Tribunal for 
Rwanda; International Criminal Tribunal for the 
Eormer Yugoslavia; Peacekeeping; Rwanda; 
United Nations; United Nations Commission on 
Human Rights; United Nations General Assembly 
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United Nations Sub- 
Commission on Human Rights 

The United Nations Sub-Commission on the Promo¬ 
tion and Protection of Human Rights was created by 
the Economic and Social Council (ECOSOC) in 1947 
as the main expert body to advise the Commission on 
Human Rights. It has become a permanent advisory 
body for the Commission on all human rights issues, 
better described as a scientific advisory body or “think 
tank” for the Commission. In contrast to the Commis¬ 
sion, which is comprised of state representatives, the 
Sub-Commission consists of twenty-six independent 
experts. Its annual tbree-week sessions in Geneva are 
attended by its members and alternates, government 
observers. United Nations bodies and specialized agen¬ 
cies, other intergovernmental organizations, and non¬ 
governmental organizations in consultative status with 
the Economic and Social Council. Indeed, the Sub- 
Commission has become an important link between in¬ 
tergovernmental institutions and tbe public through 
representation by nongovernmental organizations. 
Consequently, its relations with its parent bodies bave 
not always been harmonious. 

The Sub-Commission has achieved many notable 
results, including the elaboration of draft conventions, 
declarations, and general principles on subjects as di¬ 
verse as racial discrimination, the death penalty, the 
rights of indigenous peoples, the rights of minorities, 
the independence of the judiciary, and the human 
rights responsibilities of transnational corporations. Its 
in-depth studies have resulted in the creation of new 
special rapporteurs and working groups of the Com¬ 
mission on Human Rights addressing topics such as the 
independence of the judiciary, freedom of opinion, ar¬ 
bitrary detention, religious intolerance, toxic waste, the 
right to food, the right to adequate housing, human 
rights, and terrorism. Its debates, resolutions, and 
studies dealing with the issue of genocide have served 
to rehne the definition and understanding of genocide 
contained in the 1948 Convention on the Prevention 
and Punishment of the Crime of Genocide, to review 
the historical development and legal implications of the 
convention’s provisions, to apply its template to vari¬ 
ous historical events, and to recommend ways in which 
the international community can improve its response 
to genocide. 

The original functions of the Sub-Commission on 
the Prevention of Discrimination and the Protection of 
Minorities (as it was known from 1947 to 1999) were 
to undertake studies, particularly in the light of the 
Universal Declaration of Human Rights, and to make 
recommendations to the larger Commission on Human 


Rights concerning the prevention of discrimination of 
any kind relating to human rights and fundamental 
freedoms and the protection of racial, national, reli¬ 
gious and linguistic minorities. In addition, the Sub- 
Commission was charged with the duty to perform any 
other functions, which may be entrusted to it by the 
council or the Commission. The Sub-Commission’s 
mandate and activities have substantially evolved over 
the last half century to include considering specific 
questions in public and private, examining petitions 
from alleged victims and NGOs, sending communica¬ 
tions to governments, and adopting resolutions on par¬ 
ticular situations. 

Consideration of Country Situations 

When the Commission on Human Rights requested in 
1966 to be empowered by the Economic and Social 
Council to make recommendations about specific 
human rights violations brought to its attention, 
ECOSOC Resolution 1235 (XLII) of 1967 was adopted 
authorizing both the Commission and the Sub- 
Commission “to examine information relevant to gross 
violations of human rights and fundamental freedoms.” 
Three years later, ECOSOC Resolution 1503 (XLVII) 
provided for a conhdential procedure to handle com¬ 
munications revealing a consistent pattern of gross and 
reliably attested violations of human rights. 

In practice. Resolution 1235 has served as the basis 
for annual public debate in the Commission and Sub- 
Commission on human rights violations in various 
countries. Allegations ranging from disappearances to 
torture to genocide have been discussed during these 
debates, on the basis of which both the Commission 
and Sub-Commission began the practice of adopting 
resolutions expressing concern about tbe situation in 
specific countries. Through resolutions and the Sub- 
Commission chairman’s statements, as well as the stra¬ 
tegic withdrawal of draft resolutions on certain condi¬ 
tions, the Sub-Commission has been able to achieve di¬ 
alogue with governments and furthered the adoption of 
measures to improve human rights. Eurther, the Sub- 
Commission has played an important role regarding 
countries not dealt with by the Commission by origi¬ 
nating resolutions and initiatives that were later adopt¬ 
ed by the Commission. 

Several of the Sub-Commission’s resolutions have 
called attention to situations involving genocide. With 
regard to the former Yuglosavia, the Sub-Commission 
noted in Resolution 1993/17 that the “abhorrent policy 
of ethnic cleansing was a form of genocide.” Its resolu¬ 
tion on the same subject one year later went further, 
declaring that the Sub-Commission was 

appalled by the acts of genocide carried out by 

the rebel Pale Serbs in Bosnia and Herzegovina, 
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including the evidence indicating that large-scale 

massacres of the Muslim population have taken 

place after the occupation of the safe areas of 

Zepa and Srebrenica. 

The resolution emphasized that any peace plan 
should not contain provision for impunity for acts of 
genocide, ethnic cleansing, or other serious war crimes. 
In a 1995 resolution expressing solidarity with the spe¬ 
cial rapporteur on the former Yugoslavia for his deci¬ 
sion to resign from his position following the Srebreni¬ 
ca massacres, the Sub-Commission noted, “a veritable 
genocide is being committed massively and in a system¬ 
atic manner against the civilian population in Bosnia 
and Herzegovina, often in the presence of United Na¬ 
tions forces.” 

With regard to the situation in Rwanda, a Sub- 
Commission resolution of August 1994 expressed deep 
concern “at the convincing and appalling evidence of 
the genocide resulting from the massacres of the Tutsis, 
the political assassinations of the Hutus and the various 
attacks on human rights in Rwanda.” It further de¬ 
plored the tardy and insufficiently effective interven¬ 
tion of the international community (including the UN 
and the OAU), making it impossible to prevent the 
genocide. It recommended effective follow-up to the re¬ 
port of the special rapporteur on the situation of 
human rights in Rwanda, giving an account of political 
assassinations and genocide. At the same session, the 
Sub-Commission adopted a thematic resolution on the 
strengthening and punishment of the crime of geno¬ 
cide, in which it claimed that the atrocities being com¬ 
mitted in Rwanda and the former Yugoslavia highlight¬ 
ed the dehciencies of the Genocide Convention. It 
recommended improving the convention by adding a 
clause concerning universal jurisdiction and consider¬ 
ing extending its application to political genocide. 

Again in 1995, the Sub-Commission expressed 
concern at the “convincing and appalling evidence of 
the genocide resulting from the massacres of the Tutsis, 
the political assassinations of the Hutus and the various 
attacks on human rights in Rwanda.” That same year, 
the Sub-Commission adopted a resolution on the pre¬ 
vention of incitement to hatred and genocide, particu¬ 
larly by the media. This resolution referred to the situa¬ 
tions in Rwanda, the former Yugoslavia, Zaire, and 
Burundi, categorically condemning the role played 
with increasing frequency by printed or audiovisual 
media in inciting genocidal hatred. Finally, the Sub- 
Commission’s 1996 resolution on Rwanda noted with 
dismay that more than two years after genocide on an 
enormous scale, no judgment condemning those guilty 
had been delivered either by the International Criminal 
Tribunal for Rwanda (ICTR) or by national or foreign 


courts. The Sub-Commission expressed further con¬ 
cern that “persons responsible for acts of genocide were 
inhitrating Rwanda with the purpose of eliminating the 
witnesses of the genocide.” 

With regard to the situation in Burundi, the Sub- 
Commission adopted Resolution 1996/4 drawing atten¬ 
tion to the hndings of the special rapporteur on the sit¬ 
uation of human rights in Burundi regarding “genocide 
by attrition.” Further, it appealed to the Burundian au¬ 
thorities to spare no effort in “banishing the specter of 
genocide.” It called upon them or the authorities to 
create mutual trust among ethnic groups, encourage 
peaceful coexistence, and return quickly to the rule of 
law. 

Although it held discussions on the situation in 
Cambodia, the Sub-Commission was unable to pass 
a resolution on the country. In 1991 the Sub- 
Commission considered and dropped from its agenda 
a draft resolution that referred to “the atrocities reach¬ 
ing the level of genocide committed in particular dur¬ 
ing the period of Khmer Rouge rule.” In 1978 the gov¬ 
ernments of Canada, Norway, and the U.K. had 
submitted statements concerning the continuation of 
violations of human rights in Democratic Kampuchea, 
along with voluminous evidence containing the factual 
basis for a charge of genocide. Democratic Kampuchea 
rejected the Sub-Commission’s decision to appoint a 
member to analyze the materials submitted “as an im¬ 
pudent interference in internal affairs” and denied all 
allegations in the years hence. 

Indeed, it was the political sensitivities inherent in 
country resolutions that gradually eroded the Sub- 
Commission’s role in condemning human rights viola¬ 
tions in particular countries. In 1990, to protect the in¬ 
dependence of its members, the Sub-Commission in¬ 
troduced secret voting on any resolution relating to an 
individual country. In 1999 the Commission on 
Human Rights decided through its inter-sessional 
Working Group on Enhancing the Effectiveness of the 
Commission on Human Rights that the Sub- 
Commission should not make any pronouncements on 
the human rights situation in any country already 
under consideration by the Commission (it also re¬ 
duced its session time from four to three weeks). Most 
drastically of all, in its decision 2000/109, the Commis¬ 
sion withdrew the Sub-Commission’s right to adopt 
country-specihc resolutions or even to refer to country- 
specihc situations in thematic resolutions. Three years 
later, in Resolution 2003/59, the Commission prohibit¬ 
ed the Sub-Commission chairpersons from issuing 
country-specihc statements. 

Nongovernmental organizations (NGOs) have 
been highly critical of this fundamental role change. 
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Despite the fact that the Sub-Commission may still 
consider country situations during its debates, NGOs 
point to a decline in the quality and quantity of such 
debates and poor or nonexistent reporting. For exam¬ 
ple, revisiting the issue of the Rwandan genocide at 
its 2002 session. Sub-Commission member El-Hadji 
Guisse criticized the UN for failing to intervene during 
the genocide and suggested it might have done other¬ 
wise had the victims been of another race. Nothing fur¬ 
ther was stated for the record and no action was taken. 
Such scant consideration of an issue that had received 
considerable attention in earlier sessions would seem 
to support the contention coming from within the Sub- 
Commission itself that the experts increasingly saw lit¬ 
tle point in addressing the protection of human rights 
in individual countries. 

Confidential Procedure 

The 1503 (Confidential) Procedure arose out of the 
Economic and Social Council Resolution 1503 (XLVl- 
11) of 1970. It authorized the Commission on Human 
Rights to establish a process for the examination of 
communications (a UN euphemism for complaints) 
pertaining to “situations which appear to reveal a con¬ 
sistent pattern of gross and reliably attested violations 
of human rights requiring consideration by the Com¬ 
mission.” It constitutes the oldest human rights com¬ 
plaint mechanism in the United Nations. NGOs and 
others hailed its establishment as a significant success 
because it opened up new ways for complaints to re¬ 
ceive a formal examination, even when they involved 
states that had not ratified the relevant human rights 
treaties. Previous to the adoption of this procedure, the 
Commission had employed communications only as a 
means of identifying general trends, without respond¬ 
ing to the violations at issue. 

The resolution, and the confidential procedure it 
established, originated in the dramatic change in the 
composition of the major UN organs that had occurred 
by the mid-1960s. This was a time when the many 
newly independent African and Asian states gained 
membership in the UN, and total membership of the 
Commission on Human Rights went from 18 in 1960 
to 21 in 1967. Developing countries were eager to press 
for additional means by which to pursue the struggle 
against racist and colonialist policies. 

The Confidential Procedure involves a process by 
which complaints are examined in order to identify the 
existence of a consistent pattern of gross violations of 
human rights. First, the Sub-Commission would un¬ 
dertake a review of thousands of complaints received 
by the United Nations Secretariat. (After the year 2000, 
a Working Group on Communications, rather than the 


entire Sub-Commission, was tasked with this responsi¬ 
bility.) Those cases considered that appeared to indi¬ 
cate “a consistent pattern of gross and reliably attested 
violations of human rights and fundamental freedoms” 
are passed along to the Commission on Human Rights. 
A separate Working Group on Situations would then 
undertake a pre-examination of the evidence and, final¬ 
ly, the full Commission would meet in private session 
to discuss each situation. 

Resolution 2000/3 provided the Commission with 
a repertoire of responses to these situations, including 
appointing an independent expert to make direct con¬ 
tacts with the government and the people concerned, 
keeping the case under consideration, transferring the 
case to the public procedures, or dismissing the situa¬ 
tion. Perhaps the most effective of these, in terms of ap¬ 
plying pressure on states against which complaints 
have been lodged, is the possibility that the situation 
will be transferred to a public procedure. When the 
Commission returns to public session, the chairperson 
announces the list of countries that have been exam¬ 
ined under the 1503 process, the violations at issue, 
and any action taken to date. 

More than 80 states have been examined by the 
Commission under the 1503 Procedure since 1972. 
The majority of these countries were responsible for a 
large number of human rights violations, including tor¬ 
ture, arbitrary detention, summary or arbitrary execu¬ 
tions, and disappearances. The 1503 procedure has 
never been formally employed to deal with specific alle¬ 
gations of genocide. On the other hand, complaints 
against several countries have alleged situations of 
gross violations of human rights that might have 
amounted to genocide. These include Rwanda (consid¬ 
ered from 1993 to 1995), Burundi (considered from 
1974 to 1975) and Cambodia (considered in 1979). 

The 1503 Confidential Procedure has been criti¬ 
cized for its secrecy, slowness, complexity, and vulner¬ 
ability to political influence. Reform was initiated in 
July 2000 by ECOSOC Resolution 2000/3 to streamline 
the process, but the procedure’s importance has never¬ 
theless diminished, due to the rapid development over 
the years of the public procedures and the system of in¬ 
dividual complaints before treaty bodies. At the same 
time, the procedure provides a useful, incremental 
technique for placing increasing pressure on offending 
governments, while encouraging them to engage in a 
constructive exchange of views to improve the situa¬ 
tion. At the minimum, the 1503 procedure affords a 
mechanism for complaints to be received through offi¬ 
cial UN channels and for governments to respond. 
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Studies 

The loss of its ability to respond to human rights viola¬ 
tions within particular countries has increased the rela¬ 
tive importance of the Sub-Commission’s studies pro¬ 
gram, which was established in 1952. Studies are in- 
depth reports on particular human rights issues carried 
out by Sub-Commission members who are designated 
as special rapporteurs for the preparation of a report on 
a particular issue. Upon completion, studies are sub¬ 
mitted to the Sub-Commission for discussion. The level 
of interest in any given report varies; the experts may 
take a keen interest, or they may make only general, 
noncommittal remarks. Unless the Sub-Commission 
members have signihcant concerns about the report, it 
will usually be submitted to the Commission for broad 
dissemination. 

With the proliferation of studies over the years, the 
Sub-Commission established criteria in 1997 for select¬ 
ing new subjects for study. It determined that priority 
should be given to subjects for study recommended by 
the Commission on Human Rights. After these, priority 
should be given to subjects suggested by the working 
groups of the Sub-Commission. Special attention 
should be given to subjects proposed by treaty bodies, 
and economic, social, and cultural rights should be 
considered as a priority area in the selection of new 
studies. Finally, the Sub-Commission determined that 
proposals for isolated studies that lacked the necessary 
background and framework should be discouraged. 

The Sub-Commission has made key contributions 
to the dehnition and understanding of genocide 
through its studies. The two most notable in this regard 
are those of Nicomede Ruhashyankiko and Benjamin 
Whitaker, both entitled “Study on the Question of the 
Prevention and Punishment of the Crime of Genocide.” 
The Ruhashyankiko report originated in a 1967 deci¬ 
sion of the Sub-Commission to undertake a study of the 
question. Ruhashyankiko was a member of the Sub- 
Commission and a Rwandan national. He presented a 
preliminary report and three progress reports to the 
Sub-Commission before the presentation of his hnal 
study in 1978. 

The Ruhashyankiko study was largely devoted to 
a history of the adoption of various articles of the 1948 
Genocide Convention and an examination of contro¬ 
versies concerning the interpretation, value, and scope 
of those provisions. The report concluded that the 1948 
convention should only be considered a “point of de¬ 
parture” in the adoption of effective international mea¬ 
sures to prevent and punish genocide; but argued 
against interpreting the convention in broader terms 
than those envisaged by the signatories. According to 
Ruhashyankiko, it was preferable to adhere to the con¬ 


vention’s spirit and letter, and then prepare new instru¬ 
ments whenever appropriate. The report acknowledged 
that a number of allegations of genocide had been made 
since the adoption of the convention, but noted that 
these allegations were not promptly investigated by an 
impartial body, making it impossible to determine 
whether they were well-founded. Ruhashyankiko rec¬ 
ommended the establishment of an ad hoc committee 
to inquire into all allegations of genocide brought to the 
attention of the Commission on Human Rights. He also 
recommended that serious consideration be given to 
the establishment of an international criminal court to 
try allegations of genocide. 

Ruhashyankiko’s report was generally well- 
received, although some argued with the exception of 
his omission of the Armenian massacres that occurred 
in the Ottoman Empire from 1915 to 1918. While refer¬ 
ence to the Armenian genocide had been included in 
the preliminary study, Ruhashyankiko removed it from 
the hnal report. This deletion prompted impassioned 
critiques by Sub-Commission members and by NGOs 
who felt that the event deserved mention. They cited 
the signihcant size of the genocide, its comparatively 
recent occurrence, the ample documentary evidence es¬ 
tablishing its existence (including a predetermined 
plan to exterminate the Armenian nation), the disturb¬ 
ing growth of movements challenging the veracity of 
the Holocaust, the need to analyze causation in past 
cases to contribute to future prevention, and perhaps 
most importantly, the overall moral obligation of the 
United Nations to adhere to historical truth and objec¬ 
tivity. In an attempt to address the political pressures 
that inhuenced Ruhashyankiko’s decision to delete the 
reference, several members drew attention to the fact 
that the international law of state succession absolved 
the modern Republic of Turkey of responsibility for 
crimes committed by the Ottoman Empire. This did not 
prevent the observer from the Turkish government 
from taking the floor on several occasions to strongly 
deny the occurrence of the Armenian genocide. 

Partially in an attempt to resolve this issue, the 
Sub-Commission and the Economic and Social Council 
requested a revision and updating of the Ruhashy¬ 
ankiko report. Benjamin Whitaker was appointed to 
undertake this task. During the Sub-Commission’s dis¬ 
cussions of the scope of the report, Whitaker observed 
that the hrst study was excellent, but there were “some 
omissions due to political pressure exerted on the Spe¬ 
cial Rapporteur who had prepared it. . . [that] resulted 
in the flagrant omission of the genocide of the Arme¬ 
nians.” According to Whitaker, “rectifying such omis¬ 
sions was a matter of integrity and independence for 
the Sub-Commission.” 


[ 1096 ] 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 



United Nations Sub-Commission on Human Rights 


Whitaker’s final report cited nine instances of 
genocide in the twentieth century, including the Otto¬ 
man massacre of Armenians, that he claimed resulted 
in the killing or death-marching of “at least one mil¬ 
lion, and possibly well over half the Armenian popula¬ 
tion.” The Turkish government intervened to advocate 
deletion of the mention of genocide. These debates re¬ 
sulted in a resolution that simply took note of 
Whitaker’s report, but stopped short of endorsing it. 

Another important study with regard to genocide 
was prepared in 1998 by Gay J. McDougall, entitled 
“Systematic Rape, Sexual Slavery and Slavery-like Prac¬ 
tices during Armed Conflict.” Commissioned in re¬ 
sponse to revelations concerning the more than 
200,000 women enslaved by the Japanese military in 
so-called comfort stations during World War 11, the re¬ 
port was cited by the International Criminal Tribunal 
for the former Yugoslavia (ICTY) as an authoritative 
statement of international criminal law in a landmark 
sexual violence case involving the detention, torture, 
and killing of civilians in a prison camp in Bosnia and 
Herzegovina. 

McDougall’s study provided a description of the 
legal framework for crimes against humanity, slavery, 
genocide, torture, and war crimes, and it outlined indi¬ 
vidual criminal liability for both perpetrators and those 
complicit in such crimes. It called for an effective re¬ 
sponse to sexual violence committed during armed 
conflict; emphasized that rape and other forms of sexu¬ 
al abuse are crimes of violence which may constitute 
slavery, crimes against humanity, genocide, grave 
breaches of the Geneva Conventions, war crimes, and 
torture; and reinforced the existing legal framework for 
the prosecution of these crimes, with a view to achiev¬ 
ing a more consistent and gender-responsive applica¬ 
tion of human rights and humanitarian and interna¬ 
tional criminal law. The report concluded that 
systematic rape, sexual slavery and slavery-like prac¬ 
tices during armed conflict constitute violations of 
human rights, and of humanitarian and international 
criminal law, and as such must be properly document¬ 
ed, the perpetrators brought to justice, and the victims 
provided with full criminal and civil redress. McDou¬ 
gall claimed that even in the absence of armed conflict, 
sexual slavery and other forms of sexual violence, in¬ 
cluding rape, may be prosecuted under existing legal 
norms as slavery, crimes against humanity, genocide, 
or torture. While women per se are not listed as a pro¬ 
tected group under the Genocide Convention, the re¬ 
port argued that targeting a protected group “through 
attacks against its female members is sufficient to estab¬ 
lish the crime of genocide.” McDougall further con¬ 
tended that the prosecution need not establish intent 


to destroy the entire group on a national or an interna¬ 
tional basis, but “the intent to destroy a substantial por¬ 
tion or an important subsection of a protected group 
or the existence of a protected group within a limited 
region of a country is sufficient grounds for prosecu¬ 
tion for genocide.” 

This report received important endorsement and 
follow-up by both the Sub-Commission and the Com¬ 
mission. In Decision 1999/105, the Commission on 
Human Rights approved the request of the Sub- 
Commission to extend the mandate of the special rap¬ 
porteur for a year, to enable her to submit an update 
on developments to the next Sub-Commission session. 
Her updated report considered developments and ac¬ 
tions at the international and national levels to end the 
cycle of impunity for sexual violence committed during 
armed conflict. The Sub-Commission also asked the 
High Commissioner for Human Rights to prepare a re¬ 
port on the subject, which built upon McDougall’s con¬ 
clusions and recommendations. High Commissioner 
Mary Robinson’s report noted not only that the statutes 
of the international criminal tribunals restated the defi¬ 
nition of genocide found in the 1948 convention, but 
that genocide had been interpreted and developed in 
international case law—including ICTR’s first judicial 
interpretation of the Genocide Convention in the 
Akayesu case, where the trial chamber adopted a broad 
interpretation of genocide, including rape and sexual 
violence when committed with the intent to destroy, in 
whole or in part, a protected group. 

Following the first McDougall report, the Sub- 
Commission began the annual adoption of resolutions 
on systematic rape, sexual slavery, and slavery-like 
practices. In Resolution 2003/26, the Sub-Commission 
underlined as significant the latest verdicts of the ICTY, 
the ICTR, and the Special Court for Sierra Leone, which 
acknowledged that rape and sexual enslavement are 
crimes against humanity. It also noted with approval 
the Rome Statute of the International Criminal Court’s 
special recognition that sexual violence and sexual 
slavery committed in the context of either an internal 
or an international armed conflict may constitute 
crimes against humanity, war crimes, and genocide, 
thus falling within the jurisdiction of the Court. 

Another issue with clear relevance to genocide that 
became the subject of a Sub-Commission study is that 
of population transfers. The hrst report on the human 
rights dimensions of population transfer, including the 
implantation of settlers and settlements, was submitted 
in 1993 by Awn Shawkat Al-Khasawneh and Ribot Ha- 
tano. It found that population transfer is, prima facie, 
unlawful and violates a number of rights affirmed in 
human rights and humanitarian law for both trans- 
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ferred and receiving populations. In Resolution 1993/ 
34, the Sub-Commission endorsed the conclusions and 
recommendations of the preliminary report and re¬ 
quested Al-Khasawneh to continue the study on the 
human rights dimensions of population transfer and to 
submit a progress report on the question to next Sub- 
Commission session. It also recommended that a mul¬ 
tidisciplinary expert seminar provide input for the final 
report. 

Al-Khasawneh’s final report, submitted in 1997, 
recommended that the Sub-Commission consider the 
possibility of preparing an international instrument to 
codify international standards regarding population 
transfer and tbe implantation of settlers. Such an in¬ 
strument would expressly reaffirm the unlawfulness of 
population transfer and the implantation of settlers and 
define national responsibility in tbe matter of unlawful 
population transfer, including the implantation of set¬ 
tlers. It would also establish the criminal responsibility 
of individuals involved in population transfer, whether 
such individuals be private or officials of the state and 
provide a means for adjudicating claims presented by 
the individuals or populations involved. The report 
also recommended that the Commission on Human 
Rights adopt an instrument that embodied tbe princi¬ 
ples of international law recognized by states as being 
applicable to population transfer and the implantation 
of settlers. To this end, it included in its annex a Draft 
Declaration on Population Transfer and the Implanta¬ 
tion of Settlers. 

Working Groups 

Since the 1970s, substantial parts of the Sub- 
Commission’s deliberations have focused on the work 
of its inter- or pre-sessional working groups: the Work¬ 
ing Group on Contemporary Forms of Slavery (estab¬ 
lished in 1974); the Working Group on Indigenous 
Populations (created in 1982) and the Working Group 
on Minorities (established in 1995). Composed of five 
members each, working groups devote their attention 
to the in-depth analysis of specific issues, the study of 
cases, and the drafting of new international standards. 
Working groups have constituted a unique platform for 
witnesses and victims, since they permit oral and writ¬ 
ten statements by NGOs wbo need not have ECOSOC 
consultative status or be recognized by their respective 
governments (they need only be directly concerned 
with the subject at hand). Year after year, the working 
groups have provided an opportunity to receive and 
publicly discuss allegations of specific human rights vi¬ 
olations. 

The Sub-Commission also establishes sessional 
working groups, which meet during its annual sessions 


to consider particular agenda items. Examples include 
the Working Group on Transnational Corporations, 
the Working Group on the Administration of Justice, 
and the Working Group on the Encouragement of Uni¬ 
versal Acceptance of Human Rights Instruments. Each 
working group submits its reports to the Sub- 
Commission for consideration. On some questions, the 
Sub-Commission adopts its own resolutions and deci¬ 
sions. On others, it formulates draft resolutions and de¬ 
cisions for consideration by the Commission on 
Human Rights and the Economic and Social Council. 

The Working Group on Indigenous Populations 
has dealt with the issue of genocide by examining the 
effectiveness of the standards contained in national, re¬ 
gional, and international instruments in providing ade¬ 
quate protection to indigenous persons. On several oc¬ 
casions, its discussions included alleged genocide or 
ethnocide in countries such as Guatemala, El Salvador, 
and Bangladesh. The Permanent Eorum on Indigenous 
Issues, a body created in 2000 to advise the Economic 
and Social Council, recommended in 2003 that the 
Working Group on Indigenous Populations “undertake 
a study on genocidal and ethnocidal practices perpe¬ 
trated on indigenous peoples, including programs for 
sterilization of indigenous women and girls, the use of 
indigenous communities as subjects for nuclear testing 
or storage of radioactive waste, and tbe testing of unap¬ 
proved drugs on indigenous children and peoples.” 

The Working Group on the Administration of Jus¬ 
tice dealt in depth with genocide through a working 
paper prepared by Louis Joinet on measures to be taken 
to give full effect to the Convention on the Prevention 
and Punishment of the Crime of Genocide. Indeed, the 
events in Rwanda and the former Yugoslavia prompted 
this working group’s inclusion of an agenda item on 
genocide. This, in turn, led to Joinet’s paper, which was 
intended more as a pragmatic study than an update of 
the Ruhashyankiko or Whitaker studies. 

Joinet noted that, although the convention was the 
first such instrument in the history of the United Na¬ 
tions, it had never been implemented. In order to reme¬ 
dy the convention’s deficiencies, he proposed a number 
of measures. Chief among these was the inclusion of a 
quantitative criterion in the definition of genocide and 
the extension of the scope of the convention to cover 
various categories of genocide. At the criminal level, 
Joinet believed it was desirable to encourage proposals 
concerning genocide by omission or by complicity and 
rejection of tbe doctrine of owed obedience. He be¬ 
lieved that states should be made responsible for insti¬ 
tuting a juridical basis and establishing an obligation of 
compensation. Joinet further recommended that tech¬ 
nical assistance be provided to states that had not yet 
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ratified the convention or had not yet taken the legisla¬ 
tive steps necessary for its implementation. 

Joinet recommended giving priority to measures 
for encouraging prevention of the crime of genocide. In 
his view, this could be accomplished by defining two 
methodological approaches: repressive measures and 
incentives designed to combat incitement to and provo¬ 
cation of genocide; and the establishment of a working 
group on prevention of genocide. Such a body would 
be distinct from any international criminal court and 
would have both a preventive and a repressive role to 
play. The purpose would be to facilitate the task of fu¬ 
ture international jurisdiction. 

In discussing Joinet’s proposals, some Sub- 
Commission members advocated a more cautious ap¬ 
proach. They argued that a clear enforcement mecha¬ 
nism already existed within Article 9 of the Genocide 
Convention, which outlined the compulsory jurisdic¬ 
tion of the International Court of Justice over cases of 
genocide. They suggested that this mechanism would 
not necessarily need revising, but an additional proto¬ 
col to the convention could be used to expand the defi¬ 
nition of the crime of genocide. 

Other members argued that it was necessary to ex¬ 
pand the definition of genocide by including in it the 
concepts of cultural, political, and economic genocide. 
Although genocide was considered a crime against hu¬ 
manity not subject to prescription, that definition had 
never been given effect. Joinet countered that making 
too many changes to improve the convention might 
hamper progress in combating genocide. The pragmat¬ 
ic approach would be to avoid any reform of tbe con¬ 
vention and to consider only one or two specific pro¬ 
posals that were based on existing initiatives. 
Unfortunately, none of the suggestions made by Joinet 
were taken up by bodies in a position to implement 
sucb measures. 

SEE ALSO Geneva Conventions on tbe Protection of 

Victims of War; Impunity; United Nations; 

United Nations General Assembly; United 

Nations Security Council; United Nations War 

Crimes Commission; Whitaker, Benjamin 
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John Allsebrook Simon, the first Viscount Simon, was Churchill’s Lord Chancellor and the Chair of the British Cabinet Committee on the 
Treatment of War Criminals. In 1942 he introduced to the House of Lords the British government’s proposal of a multinational committee 
to Investigate war crimes, [hulton-deutsch collection/corbis] 


United Nations War Crimes 
Commission 

The United Nations War Crimes Commission 
(UNWCC) was inaugurated on October 20, 1943, by 
representatives of the seventeen Allied nations. It was 
the only international framework that dealt with the 
issue of war crimes and war criminals during World 
War II. The commission continued to operate until 
March 31, 1948, and in the course of its four-and-a-half 
years of existence had created a total of 8,178 files (rep¬ 
resenting 36,810 individuals and groups). Signihcant- 
ly, some of the most important notions elaborated by 
the UNWCC found their way into the Nuremberg 
Charter. 

The idea of establishing a United Nations (UN) 
“commission on atrocities” was first advanced by Brit¬ 
ish prime minister Winston S. Cburchill in June 1942 
during his visit to the United States. Churchill was in 


part responding to intense pressure coming from the 
exiled Polish and Czech governments in London, who 
envisioned the threat of reprisals against Germany by 
tbe Allied nations as a deterrent against further atroci¬ 
ties by tbe Nazis. However, both Britain and the United 
States ascribed low priority to the war crimes problem 
at tbe time and wanted to postpone dealing with the 
issue of punishing war criminals for as long as possible. 

On September 7, 1942, John Viscount Simon, the 
Lord Chancellor and Chair of the British Cabinet Com¬ 
mittee on the Treatment of War Criminals (CCTWC) 
introduced to the House of Lords the British govern¬ 
ment’s proposal to set up a UN Commission for the In¬ 
vestigation of War Crimes. Its task would be “to collect 
material, supported wherever possible by depositions 
or by other documents, to establish such crimes, espe¬ 
cially where they are systematically perpetrated, and to 
name and identify those responsible for their perpetra¬ 
tion.” Simon asserted that the proposal had the support 
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of the United States and of the European allies, though 
he acknowledged that replies from the Soviet Union, 
China, the British Dominions, and India were still 
forthcoming. 

The Soviet Union put up the greatest obstacles to 
the establishment of the UNWCC. Moscow had been 
piqued by the fact that London had ignored the Soviet 
Union during the preliminary stages of the establish¬ 
ment of the Commission and had appealed to the Soviet 
Union for support only at the last moment. In January 
1943 Moscow responded in a positive manner, but then 
prompted further delay by opposing London’s inten¬ 
tion to include participation by the Dominions in the 
work of the Commission. On July 27, 1943, Moscow 
announced that it was prepared to meet British wishes 
regarding the participation of the Dominions, India, 
and Burma on the condition that the Lederated Repub¬ 
lics of the USSR—Ukraine, Belorussia, Moldavia, Lithu¬ 
ania, Latvia, Estonia, and Karelo-Linska—would also 
be allowed to participate. This move by tbe Soviet 
Union was clearly designed to gain political capital: rec¬ 
ognition of its annexation of the Baltic States, would set 
a precedent that would help the Soviet Union claim the 
right to enlarge its representation in future internation¬ 
al organizations. When London declined, Moscow de¬ 
cided not to respond to Britain’s invitation to the Allied 
meeting to establish the UNWCC, scheduled for Octo¬ 
ber 20, 1943. 

The meeting was chaired by Viscount Simon, wbo 
set out tbe two principal aims of the Commission: first, 
to investigate allegations of war crimes and, where pos¬ 
sible, to record evidence of the crimes and identify the 
individuals responsible; and second, to report those 
cases in which it appeared that adequate evidence of 
such crimes might be forthcoming to the appropriate 
governments. A clear distinction was made between in¬ 
vestigation, which would be tbe work of tbe Commis¬ 
sion, and the task of trying war criminals. The latter, 
Simon told the delegations, would represent a later 
stage requiring decisions by tbe relevant governments, 
not the Commission. Linally, according to Simon, Brit¬ 
ish policy held that the fates of those judged to be 
major war criminals was a political question that re¬ 
mained to be answered. The participants agreed to lo¬ 
cate the UNWCC’s headquarters in London, and ap¬ 
pointed Mackinon Wood, a British citizen, secretary- 
general. In part because tbe Soviets were absent, the 
appointment of a chairman was left to the Commis¬ 
sion’s plenum. 

British officials did not assign a high priority to the 
UNWCC, despite the fact that Britain had been the 
driving force behind its establishment. One reason was 
fear of acts of revenge by Germans against British pris¬ 


oners of war. Another was trepidation over the possibil¬ 
ity that the Commission, under pressure from the vari¬ 
ous governments-in-exile in London, might act in ways 
that were not consonant with British interests. In fact, 
officials of the British Loreign Office succeeded in lim¬ 
iting the Commission’s mandate to investigating war 
crimes committed against Allied nationals. Lor them 
the Commission was largely a means to neutralize the 
insistent calls for acts of retribution against tbe Ger¬ 
mans that were being made by the governments-in- 
exile, and to create an impression that the war crimi¬ 
nals issue was being handled. There had also been foot- 
dragging in the U.S. State Department. The United 
States wanted to maintain as low a profile as possible 
vis-a-vis tbe punishment of war criminals out of fear for 
the fates of its own captives in German hands, and until 
the final months of the war, never delved deeply into 
this complex question. 

Almost as soon as the UNWCC had begun to func¬ 
tion, the fears of both the British Loreign Office and the 
U.S. State Department materialized. Although British 
and U.S. officials expected the UNWCC to confine itself 
to the investigation of alleged war crimes and criminals, 
leading members of the Commission refused to accept 
this narrow mandate and urged the UNWCC to come 
up with a comprehensive plan for trying war criminals, 
and to devise ways and means to track and apprehend 
individuals charged with war crimes. The chairman of 
the Commission, Sir Cecil Hurst, and, to an even great¬ 
er extent, Herbert C. Pell, the U.S. representative, failed 
to be faithful to the Loreign Office’s and State Depart¬ 
ment’s objectives, but prompted the Commission to 
formulate its own proposals for policy and action. 
Hurst had served as the Loreign Office’s Legal Adviser 
(1928-1929), and subsequently became a panel judge 
for the Permanent Court of International Justice (and 
was its president from 1934 to 1936). Pell, a former 
U.S. congressman from New York and a friend of U.S. 
president Lranklin D. Roosevelt, had served as U.S. 
minister to Portugal from May 1937 to 1941 when he 
was posted to Hungary, where he stayed throughout 
most of the year. 

Many of the UNWCC representatives (who were 
legal scholars of sterling reputation), agreed that the 
work of the Commission should not be limited to an 
examination of dossiers and the compilation of lists of 
criminals, and decided that the Commission should 
tackle arguments of a legal nature, as well. The Com¬ 
mission’s activities developed along three lines: the in¬ 
vestigation of allegations and evidence in relation to 
war crimes; law enforcement and the punishment of 
war crimes; and the formulation of legal principles hav¬ 
ing to do with war crimes and the liability of perpetra- 
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tors. Accordingly, the Commission appointed three 
committees. 

Committees 

The Committee on Facts and Evidence (Committee I) 
was charged with the review of complaints (to be sub¬ 
mitted by the various governments), the compilation of 
lists of alleged war criminals for consideration by the 
Commission, and the formulation of recommendations 
with respect to the investigation of war crimes. The Bel¬ 
gian representative. General Marcel de Baer, a lawyer 
and judge in the city of Antwerp, was elected its chair¬ 
man. 

It was the responsibility of Committee I to deter¬ 
mine whether material that had been submitted to the 
Commission was legally sufficient to establish a case. 
As the UNWCC possessed no detective or investigative 
powers, it had to wait until charges were submitted by 
the various governments, and then had to hope for the 
best with regard to the accuracy of the information it 
received, and the diligence and good faith of the pro¬ 
viders of this information. A name was entered on a list, 
not in the aftermath of judicial proceedings, but conse¬ 
quent to the statement of a single party. The person 
charged was not summoned to answer questions, and 
evidence was obtained, not from persons under oath, 
but from written statements. In addition to its designa¬ 
tion of persons as “accused,” tbe Commission intro¬ 
duced lists of “suspects,” and “witnesses.” 

The Committee on Means and Methods of Enforce¬ 
ment (Committee II) would recommend to the Com¬ 
mission the methods and policies it should adopt in re¬ 
gard to the apprehension, surrender, detention, 
investigation, and prosecution of alleged war criminals. 
The recommendations, if adopted by the Commission’s 
plenum, were then to be transmitted to tbe member 
governments for their consideration. The chief efforts 
of Committee II were to be directed toward the incor¬ 
poration of clauses providing for the apprehension of 
war criminals into the anticipated armistice with Ger¬ 
many; the composition of draft conventions that would 
provide for the establishment of courts to prosecute the 
war criminals who could not be tried or were not likely 
to be tried before national courts; and the creation of 
war crimes offices or agencies in defeated enemy coun¬ 
tries that would carry out the identification and arrest 
of war criminals. Pell was chairman of Committee IT 

The Committee on Legal Questions (Committee 
III), chaired by Professor of Criminal Law Stephan Gla¬ 
ser of Poland, was the advisory board of the Commis¬ 
sion. It strove to articulate the more theoretical aspects 
of the arguments that centered on; the concept of war 
crimes, the putative criminal nature of aggressive war. 


collective responsibility, individual responsibility vis-a- 
vis orders by superiors, gaps in national legislation, and 
the putative criminal nature of specific acts resembling 
(but technically not classifiable as such) the notion of 
war crimes. At the same time the committee was called 
on to make determinations on the criminal nature of 
alleged criminal acts or the liability of accused persons 
in cases in which there were multiple sources of am¬ 
biguity. The committee’s counsel was also sought in re¬ 
gard to what should be, in the context of changing in¬ 
ternational laws and customs of war, the scope of the 
retributive actions of the UN. 

On November 29, 1944, the UNWCC established 
a branch in Chungking, China (at the time the provi¬ 
sional capital of China), which it named the Far East¬ 
ern Sub-Commission. Its mission was to undertake a 
study of the alleged criminal acts perpetrated by tbe 
Japanese. Wang Chung Hui, Secretary-General of the 
Supreme National Defense Council of China was elect¬ 
ed its first chairman. Until March 1947 (when it was 
dissolved), the Far Eastern Sub-Commission held thir¬ 
ty-eight meetings—each of them attended by UNWCC 
representatives from the United States, Britain, China, 
and the Netherlands. About 90 percent of the allega¬ 
tions of crimes presented to the Sub-Commission came 
out of tbe Chinese National Office. In addition, the 
UNWCC created a small subcommittee of in London, 
under the chair of Wellington Koo, the Chinese 
UNWCC representative. 

Commission Proceedings 

Guidelines for the operation of the UNWCC took 
shape during its initial meetings. Fears for the safety of 
persons who participated in any way in the work of the 
Commission led to a press ban and a ban on tbe taking 
of photographs of UNWCC members. It was also 
agreed tbat the Commission needed to work in closed 
sessions; only those Commission proceedings that cen¬ 
tered on select matters of special interest would make 
their way into written communiques. To encourage 
members of tbe Commission to express tbeir views, it 
was decided that debates that were part of Commission 
proceedings would not be recorded. The Commission 
was scheduled to meet every week, but much of its ac¬ 
tual work was conducted within the three committees. 

Not surprisingly, the Commission was furnished 
with limited resources and inadequate facilities. Its sec¬ 
retariat consisted of only a secretary-general, a liaison 
officer, and three clerks. The Commission was given no 
lawyers, investigators, technical assistants, or other 
specialists. Except for clerical tasks, all work was per¬ 
formed by the representatives and their deputies. Fur¬ 
thermore, Commission representatives, with the excep- 
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tion of those from the United States and the United 
Kingdom, held other positions and could devote only 
part of their time to Commission affairs. 

Legal Issues 

The hrst question on which the Commission had to de¬ 
terminations was: What is a war crime? No agreed- 
upon dehnition existed, nor did there exist a binding 
list of war crimes. In early December 1943 the 
UNWCC, instead of compiling an extensive and bind¬ 
ing list of war crimes, decided to adopt the list of war 
crimes that had been prepared by the 1919 Commis¬ 
sion on the Responsibility of the Authors of the War 
and on the Enforcement of Penalties established by the 
preliminary peace conference of Paris in January 1919. 
Not only did this measure reduce the risk of being criti¬ 
cized for inventing new war crimes after the acts had 
been perpetrated, but Italy and Japan had been parties 
to the preparation of the 1919 document and Germany 
had never objected to it. Commission members recog¬ 
nized, however, that this list could be neither final nor 
dehnitive, and saw it as a starting point and a practical 
foundation for their work. Accordingly, there was no 
steadfast dehnition of the term war crime until the end 
of the war. 

Another point of debate that the Commission 
failed to reach agreement on until the end of the war 
was the question of whether a war of aggression 
amounted to a war crime. There were two competing 
schools of thought. One school of thought held that 
acts committed by individuals for the purpose of 
launching an aggressive war were, strictly speaking, 
lega lata, not war crimes; the other maintained that in¬ 
ternational law had developed in such a way as to al¬ 
most guarantee that aggressive war amounted to a war 
crime that entailed individual liability. All agreed, how¬ 
ever, that the launching and waging of a war of aggres¬ 
sion was illegal. Only after the London Conference 
Qune 26, 1945-August 8, 1945), where delegates of the 
United States, Great Britain, the Soviet Union, and 
France negotiated the guiding principles for prosecut¬ 
ing war criminals at the insistance of the United States, 
had incorporated the notion of aggressive war into the 
Charter of the International Military Tribunal and iden- 
tihed aggressive war as a war crime did the War Crimes 
Commission include this high crime as being within its 
purview. 

International law did not recognize war crimes as 
any offenses committed by an enemy nation against its 
own nationals or those of other enemy countries. The 
initiative to limit the War Crimes Commission’s juris¬ 
diction to investigating crimes committed against na¬ 
tionals of the Allied nations came from the British. Ac¬ 


cording to this notion, German atrocities perpetrated 
against, for example, Polish citizens were considered 
war crimes, whereas atrocities perpetrated against Hun¬ 
garian, Romanian, or, of course, German nationals 
were not. The latter were deemed to appertain to the 
domestic policy of sovereign states, and were therefore 
to be prosecuted by the successor governments of for¬ 
mer enemy countries, Germany included. This reason¬ 
ing would of course have bearing on Hitler’s principal 
victims—European Jews, but also on populations such 
as the nationals of neutral countries, stateless persons, 
and non-Jewish nationals of the Axis. 

Several UNWCC members, however, objected to 
such an asymmetrical interpretation of the term war 
crime, and the ensuing discord developed into a severe 
crisis of confidence between, on the one hand, the 
American and British representatives on the Commis¬ 
sion and, on the other, their respective foreign minis¬ 
tries. Shortly after the UNWCC began its work. Pell 
raised the question of crimes perpetrated by Germans 
against citizens of the Third Reich and insisted on al¬ 
lowing the Commission to investigate such offenses. 
He wanted all such atrocities committed after January 
30, 1933—the day Hitler became Germany’s Chancel¬ 
lor—to be classihed as war crimes. In addition, he rec¬ 
ommended that the term crimes against humanity 
(which was hardly common at that time) should refer 
to, among other things, crimes committed against state¬ 
less persons or against any persons by reason of their 
ethnicity or religion. 

The members of Committee III, having been ap¬ 
pointed to make determinations on the kinds of crimes 
that would make up the Commission’s scope of work, 
proposed as one category of crime: “. . . crimes commit¬ 
ted against any person without regard to nationality, 
stateless persons included, [as well as crimes commit¬ 
ted] because of race, nationality, religious, or political 
belief, irrespective of where they have been commit¬ 
ted.” Accordingly, Hurst notihed the British govern¬ 
ment of the Commission’s readiness to investigate 
atrocities that had been committed on racist, political, 
or religious grounds. Any decision in this regard, how¬ 
ever, depended on the concurrence of the British and 
U.S. governments. As late as mid-November 1944 (after 
the United States had been consulted), Hurst was noti¬ 
hed by officials of the British government that the 
crimes that Committee III was putting forward were 
not to be considered war crimes. He was also notihed 
that the Commission could collect evidence with re¬ 
spect to the German campaign of mass murder— 
though the British government thought that it would 
be a mistake for the Commission to undertake this ad¬ 
ditional and heavy burden. 
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Pell was no more successful with U.S. government 
officials, who continued to endow the term war crime 
with a narrow interpretation. But through his repeated 
appeals (some made directly to Roosevelt), Pell pre¬ 
vented the U.S. administration from pushing the issue 
asside. The United States reversed its position when it 
realized that the American public would not accept dis¬ 
tinctions made among the victims of Axis nation atroci¬ 
ties according to whether they were Allied or Axis na¬ 
tionals—particularly after the massacre of European 
Jewry had been publicly revealed. The altered U.S. posi¬ 
tion led to the incorporation of the notion of crimes 
against humanity into the Nuremberg Charter of Au¬ 
gust 8, 1945 (admittedly in its narrow form), and so 
into international law. When Pell was discharged from 
the Commission in January 1945, it would take until 
January 1946 for the Commission to agree that crimes 
against humanity as described in the London Charter 
were war crimes within its jurisdiction. 

Evidence and Cases 

The Commission’s prime task was, as stated previously, 
to investigate allegations of war crimes, and (where 
possible) to record evidence of the crimes and identify 
the perpetrators. In December 1943 each of the mem¬ 
ber governments of the UNWCC was asked to establish 
its own National War Crimes Office for the purpose of 
investigating war crimes that had caused detriment to 
it or its nationals, preparing charges against the alleged 
war criminals, and transmitting the charges, along with 
the relevant information and material, to the Commis¬ 
sion for examination. The National War Crimes Offices 
were also encouraged to transmit to other governments 
information pertaining to war crimes that might be of 
value to those governments. In other words, the re¬ 
sponsibility for field investigations and the preparation 
and transmission of charges fell to the individual Na¬ 
tional Offices. The War Crimes Commission had to ex¬ 
amine the charges in the presence of representatives of 
the National Office that had made the allegations. 
Whenever the Commission then determined that there 
appeared to be sufficient evidence that a war crime had 
been committed, it placed the names of the alleged war 
criminals on its list. 

Until the end of the war the number of charges that 
had been transmitted to the Commission by the Na¬ 
tional Offices remained small, relative to the enormous 
number of crimes that had been perpetrated. In an ef¬ 
fort to overcome this difficulty. Committee I adopted 
the practice of listing the names of persons belonging 
to an entire military unit when it appeared that war 
crimes had been committed on such a scale that all 
members of that unit could be presumed to have taken 
part in them. The Commission also wanted the govern¬ 


ments of enemy-occupied countries to submit to the 
Commission lists of all enemy personnel in authority, 
military and civilian, in each occupied district since 
1939. Moreover, the Commission suggested that all 
members and former members of the SS and the Gesta¬ 
po be apprehended and interned. It was anticipated 
that there would be difficulties with regard to identify¬ 
ing, investigating, and convicting members of these no¬ 
torious organizations, and the arrest of these persons 
was meant to assure that they would be available on re¬ 
quest. The Commission, in fact, had adopted the view 
that these organizations were, by definition, criminal, 
and that membership in them, by itself, was sufficient 
evidence against to warrant the accused for the purpose 
of both his being listed by the Commission and put on 
trial. In this instance also, the Commission made a final 
decision only after the Americans had incorporated the 
concept of criminal organizations into their memoran¬ 
dum, “The Trial and Punishment of Nazi War Crimi¬ 
nals,” which would become the core of the Nuremberg 
Charter. 

The UNWCC completed its first list of German and 
Italian war criminals in December 1944. It contained 
712 names, all of them submitted by European govern¬ 
ments. Among those named were forty-nine high- 
ranking Nazi officials. In addition to Adolf Hitler, Her¬ 
mann Goring, Joseph Goebbels, Heinrich Himmler, 
and Hans Frank, the group of forty-nine consisted of 
generals, administrators of occupied regions, and polit¬ 
ical appointees such as Joachim von Ribbentrop, Kon¬ 
stantin von Neurath, Hjalmar Schacht, and Arthur 
Seyss-Inquart. The Commission was of the opinion that 
the proper course for bringing these high-ranking war 
criminals to justice was to try them in a court of law— 
not to impose penalties by political fiat. Furthermore 
it rejected as irrelevant the doctrine of the immunity of 
heads of state or members of government. 

An International Court 

Still another complex issue, one that had preoccupied 
the UNWCC from its earliest meetings, centered on the 
type of court that should be used to try persons accused 
of war crimes. Although legal proceedings were beyond 
the Commission’s jurisdiction, its members insisted on 
examining the issue. On February 25,1944, Committee 
11, under Pell’s chairmanship, began to examine pros¬ 
pects for the creation of an international court. No con¬ 
sensus was reached as to whether such a court would 
be a body composed exclusively of jurists or some sort 
of military tribunal. Most Committee members seemed 
to prefer a combination of the two. For his part. Pell 
preferred a judicial body that would be composed of ju¬ 
rists, military officers, and lay persons. He wanted the 
prospective court’s trial judges to recognize that a 
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major part of their endeavor would be to make the out¬ 
break of future wars less probable. 

The creation of an international court quickly be¬ 
came a focal point of discord between the UNWCC and 
the British government. The increasing disposition of 
the Commission members to delve into questions such 
as the type of court or code of law to be used greatly 
troubled the British Foreign Office, which objected to 
the creation of a court or any other judicial machinery. 
The Foreign Office wanted persons accused of war 
crimes to be tried by military courts or, in some coun¬ 
tries, civil courts that would apply existing laws and 
principles. Each Allied government was to be entrusted 
with trying all cases that arose from allegations of of¬ 
fenses that had been committed on its own territory or 
against its own nationals. 

Nevertheless, in September 1944, the Commission 
approved a final draft of the Convention for the Estab¬ 
lishment of a UN Joint Court. It contained twenty-nine 
Articles, but did not include a detailed list of war 
crimes. Instead, the court would handle allegations of 
offenses committed against the laws and customs of 
war. The Commission wished to endow the Court with 
the latitude of action to carry out the intentions of the 
Allied governments—such as they had been expressed 
in numerous public statements and in general interna¬ 
tional treaties or conventions pertaining to the laws of 
war. Although it proposed that the court be given the 
power to impose the death penalty, the draft conven¬ 
tion made sure to protect the rights of defendants. 

Yet members of the Commission realized that set¬ 
ting up such a court would be a long process, and that 
therefore interim courts would be needed. Moreover, 
Pell, who was aware that both the President and the 
U.S. State Department of favored military courts, had 
put much effort into convincing Commission members 
to support the idea of interim military courts. Accord¬ 
ing to the draft convention, “mixed military tribunals” 
would have the jurisdiction to try nationals of enemy 
countries accused of having committed war crimes. 
The judges were to be nationals of Allied countries, and 
each tribunal would consist of no less than five mem¬ 
bers. The rules of procedure were to be consistent with 
practices that were habitual in the Allied nations and 
to be framed by the tribunals’ appointing authorities. 
Prosecution was to be left to the relevant nation, and 
the tribunals would have the power to subpoena per¬ 
sons and documents. Trial in a mixed military tribunal 
would not bar proceedings before an international tri¬ 
bunal. The Commission regarded both types of 
courts—an eventual UN Court (to be created by treaty) 
and mixed military tribunals to be appointed by mili¬ 


tary commanders—as complementary, not as competi¬ 
tors. 

Strongly opposed to the UNWCC proposal of a 
treaty court, the British government tried to enlist 
Washington’s support in its effort to have the proposal 
withdrawn, and meanwhile held back its response to 
the UNWCC. Frustrated, Hurst reached the conclusion 
that the Foreign Office was once again disregarding 
Commission proposals. Similarly, Pell was extremely 
disappointed when he found that neither the President 
nor Secretary of State of the United States had reacted 
in a positive way to what he regarded as his major 
achievement—convincing the Commission to propose 
the establishment of a military court. When the two 
governments hnally adopted the military tribunal pro¬ 
posal, both Pell and Hurst were no longer the respec¬ 
tive American and British representatives to the 
UNWCC. 

Hurst felt he had been put in an impossible posi¬ 
tion being unable to decipher the views of the British 
government, and therefore unable to relay them to 
Commission members. As chairman, he found it in¬ 
creasingly difficult to contend with the repeated com¬ 
plaints within the Commission about the scarcity of at¬ 
tention or guidance coming from London, and he 
resigned in early January 1945—ostensibly for medical 
reasons. The British government quickly appointed 
William Viscount Finlay to replace him, who had been 
a judge in England since 1924 and during World War 
If served as Chairman of the Blockade Committee at the 
Ministry of Economic Warfare. It was calculated that 
the appointment of this prominent hgure was done to 
dispel accusations of Britain’s indifference to the Com¬ 
mission. When Einlay died a few months later, on July 
4, 1945, Sir Robert Craigie replaced him. 

The British government was extremely fearful that 
Pell would become UNWCC chairman. In the end. 
Lord Robert Alderson Wright, a senior British judge 
who was the Commission’s nominal Australian repre¬ 
sentative, was elected chairman, on January 17, 1945. 
The British were not alone in opposing Pell. Relations 
between Pell and the U.S. State Department, tense from 
the outset, had grown worse. The State Department, 
motivated in part by animosity toward Pell, had worked 
to constrain whatever actions he wished to take, to re¬ 
ject most of his initiatives, and to undermine his posi¬ 
tion in the eyes of the British. State Department officials 
could not abide Pell’s independence of judgment and 
action. Perhaps the best explanation for the clash be¬ 
tween Pell and the U.S. government lay in the U.S. gov¬ 
ernment’s lack of an established policy or even princi¬ 
ples vis-a-vis the treatment of suspected war criminals, 
and in the State Department’s predilection for postpon- 
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ing decisions on the issue. Pell, who regarded himself 
as a statesman and not a bureaucrat, had believed (erro¬ 
neously) that he could influence overall U.S. policy to¬ 
ward Germany. His limited legal knowledge had natu¬ 
rally prompted him to focus on policy matters. When, 
shortly after his appointment. Pell realized that the 
State Department did not regard the question of the 
treatment of suspected war criminals as a serious mat¬ 
ter and that no one in the State Department actually 
cared much about the UNWCC, he decided that he had 
better act on his own initiative to further the develop¬ 
ment of a policy toward war criminals. Taking advan¬ 
tage of the fact that he had been Roosevelt’s appointee. 
Pell did not hesitate to bypass the State Department and 
attempt to enlist Roosevelt’s support for his proposals 
directly. Inevitably, the poor relations between the 
State Department and Pell influenced the State Depart¬ 
ment’s overall attitude toward the UNWCC. In the end, 
the State Department maneuvered to have Pell replaced 
(as the Commission’s U.S. representative) by his depu¬ 
ty, Colonel Joseph V. Hodgson. 

With the conclusion of the war, Wright was deter¬ 
mined to prevent the Commission from being pushed 
to the sidelines. He even sought to have the scope of 
the Commission’s mandate expanded and to have the 
Commission play an active part in the gathering of evi¬ 
dence on war crimes. However, when he proposed 
to set up a War Crimes Investigation Team at the Su¬ 
preme Headquarters of the Allied Expeditionary Force 
(SHAEF, the command headquarters of the command¬ 
er of Allied forces in Europe), the British government 
ruled out the possibility because of its longstanding low 
appreciation of the UNWCC and its interest in transfer¬ 
ring responsibility for dealing with war criminals to the 
individual countries. Wright had more success in fur¬ 
thering the goals of the Commission when he convened 
a conference of representatives of the various National 
War Crimes Offices, which took place in London on 
May 31, 1945. At the conference he spoke about the 
importance that the UNWCC had ascribed to tbe work 
of tbe National War Crimes Offices, and explained that 
the Commission’s primary function had been to act as 
a sort of central clearing house for the written state¬ 
ments in which war crimes were alleged. The Commis¬ 
sion had promulgated its conviction that justice and 
not revenge should be tbe aim of those working to 
prosecute alleged war criminals. With this in mind, 
Wright wanted the Commission to act as a central advi¬ 
sory bureau and liaison that could coordinate the activ¬ 
ities of the National War Crimes Offices and military 
authorities in Germany and Austria. 

The Commission’s wish to cooperate with military 
authorities was partially fulfilled when the Allied the¬ 


ater commanders in Germany and Austria were autho¬ 
rized to accept lists of war criminals directly from the 
Commission, and to apprehend and detain those listed 
in the absence of further proof of their having commit¬ 
ted war crimes. An officer of SHAEF, furthermore, had 
been attending the Commission’s meetings regularly, 
starting in May 1945. Wright also succeeded in coming 
to an agreement with U.S. Supreme Court Justice Rob¬ 
ert J. Jackson, wbo had been appointed Chief of Coun¬ 
sel for the Prosecution of Axis Criminality by president 
Harry S. Truman on May 2. Jackson regarded tbe Com¬ 
mission as a supporting body, and expected it to pro¬ 
vide bim with evidence that would help him to acquire 
an overview of the war crimes that had been perpetrat¬ 
ed by the highest-ranking Axis authorities. Following 
Jackson’s appointment, there were close contacts be¬ 
tween tbe Commission and tbe staffs of the Chief Pros¬ 
ecutors of the United States, Great Britain, and France, 
prior to and during the trial of the major war criminals 
at Nuremberg—as well as between tbe Commission 
and tbe attorneys preparing tbe subsequent proceed¬ 
ings. Tbe UNWCC furnished the prosecution with 
first-hand information and evidence of crimes commit¬ 
ted in the occupied countries. 

In the final analysis, despite the obstacles put up 
mainly by the British Foreign Office and U.S. State De¬ 
partment, the UNWCC was successful in its undertak¬ 
ing to formulate a policy on the handling of war crimi¬ 
nals, and had prompted individual governments to 
grapple with the question of which policies they would 
adopt. The most important of the UNWCC proposals 
that made their way into the U.S. ground plan for pun¬ 
ishing war criminals and, thereafter, into the Charter 
of the International Military Tribunal, were tbe con¬ 
cepts of aggressive war, criminal organizations, mixed 
military courts, and crimes committed by an enemy 
against its own nationals. Summing up the importance 
of the Commission’s activities for the year 1944 and the 
beginning of 1945, Wright would declare, in the official 
history of the UNWCC, that “[T]he United Nations 
had ready to their hands when the time came, a more 
or less practical scheme for the prosecution and pun¬ 
ishment of war criminals, which was capable of being 
completed and put into effect when the Nazi resistance 
collapsed.” The UNWCC ultimately presented 80 lists 
that contained the names of 36,529 suspected war 
criminals (of whom 34,270, were German and 1,286 
Italian). 
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Arieh J. Kochavi 

United States Foreign Policies 
Toward Genocide and Crimes 
Against Humanity 

Since World War II, many instances of genocide have 
been alleged to have occurred in all regions of the 
world. They have presented serious challenges to for¬ 
eign policymakers in many countries including the 
United States. The United States has, historically, pro¬ 
jected itself as a democratic state that champions re¬ 
spect for human rights and fundamental freedoms. 
American officials and diplomats have repeatedly reaf¬ 
firmed these principles at international conferences and 
forums. Presidents have enshrined them in doctrines 
that underpin the course of United States foreign policy 
at different times in American history. Given the hei¬ 
nous nature of the crime of genocide, it is unsurprising 
that the United States would at least take action, if not 
exercise leadership, in dealing with the crime whenever 
it occurs. 

In principle, there are at least two ways in which 
the United States could react to genocide, or allegations 
of genocide. One is at the level of norms and principles. 
In other words, the United States could work to pro¬ 
mote the development and acceptance of international 
norms and rules regarding genocide. In this connec¬ 
tion, playing an active role in drafting, and vigorously 


supporting the application of, a treaty like the Geno¬ 
cide Convention comes to mind. The United States 
could also actively support the creation of international 
bodies such as courts to conduct trials of people ac¬ 
cused of committing genocide. Alternatively, and per¬ 
haps in conjunction with the development of norms 
and rules, the United States could take concrete mea¬ 
sures in cases of genocide, or when allegations of geno¬ 
cide are made. These could involve taking timely mea¬ 
sures to prevent genocide before it occurs, especially in 
cases where there is advance warning. Or, they could 
involve proposing and supporting the application of 
sanctions—political, economic, and military—in order 
to bring an end to the atrocities and to bring the perpe¬ 
trators to justice. 

The United States’ experience in dealing with the 
issue of genocide involves its participation in the devel¬ 
opment and advancement of international norms and 
rules on genocide and its official reaction to various in¬ 
stances of genocide. It is possible to assess how and 
how well United States foreign policymakers have 
taken concrete measures to deal with the atrocities that 
were committed in those cases. 

The United States and the Development of Norms 
and Rules on Genocide 

United States policymakers had their first opportunity 
to contribute to the elaboration of international norms 
and rules regarding the crime of genocide in the period 
immediately following World War II. The genocide of 
World War II was on the agenda of the first session of 
the United Nations General Assembly in 1946. Diplo¬ 
mats as well as activists, including Raphael Lemkin, 
had lobbied the General Assembly to take the issue up 
and to consider what measures could be taken to deal 
with any future cases of genocide. With U.S. support, 
the General Assembly adopted a resolution that brand¬ 
ed genocide a crime under international law and called 
for the adoption of an international treaty on the sub¬ 
ject. The treaty, the Genocide Convention, was com¬ 
pleted two years later, in December 1948. 

The most important negotiations on the Genocide 
Convention took place in the Sixth (Legal) Committee 
of the General Assembly, although at various stages 
during the negotiation process, the United Nations Sec¬ 
retariat and the Economic and Social Council (ECO- 
SOC) made proposals that influenced the final product. 
United States diplomats were actively involved, making 
constructive contributions throughout the drafting 
process, especially in the ECOSOC and the Sixth Com¬ 
mittee. They negotiated significant compromises on 
contentious issues related to the dehnition of the crime 
of genocide. They also advanced and successfully de- 
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First Lady Eleanor Roosevelt addresses a meeting of the American 
Red Cross on April 11, 1934, in Washington, D.C. She had joined 
the American Red Cross as a private citizen in 1912. [ap/world 
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fended the inclusion of an article in the Convention 
that contemplated the creation of a permanent interna¬ 
tional court to try those accused of committing geno¬ 
cide; and defended a role for the International Court of 
Justice in dealing with issues of state responsibility for 
genocide. 

The compromises that the United States delegates 
worked out on these issues were not easy to reach. The 
issues were important to many states, some of which, 
especially the Soviet Union and its supporters, were de¬ 
termined to preserve maximum discretion for individu¬ 
al states in dealing with the genocide of the recent past 
as well as any future cases that may occur. In brief, the 
Soviet Union and its supporters were concerned about 
the impact that the Convention could have on their 
freedom of action and their exercise of national sover¬ 
eignty. In the end, however, the United States represen¬ 
tatives carried the day on all the issues that were impor¬ 
tant to them. 

When the work on the Genocide Convention was 
completed, one would have expected that the United 
States would have moved quickly to ratify it, accepting 
it as the cornerstone international legal document on 


genocide. After all, the United States was the major ally 
during World War II in the defeat the Nazi regime, 
whose practices had led to the adoption of the Conven¬ 
tion in the first place. The United States had also cham¬ 
pioned the creation of the Nuremberg Tribunal, and 
been a major participant in it. And it had been success¬ 
ful in the negotiations on the convention itself. Thus, 
one might have expected that the United States Senate, 
the only chamber of the Congress that must give advice 
and consent to the ratification of treaties, would have 
quickly given its approval to the convention. However, 
this was not to be. In June 1949 president Harry Tru¬ 
man formally requested the Senate’s advice and consent 
to ratification; but it was not until almost forty years 
later, in February 1986, that the Senate actually did so, 
and even then it imposed a number of conditions that 
seriously undermined the main object and purpose of 
the Convention. Further, it was not until October 1988 
that the Congress adopted the legislation needed to im¬ 
plement the Convention, finally opening the way for 
president Reagan to deposit the United States instru¬ 
ment of ratification at the United Nations. The Conven¬ 
tion formally became binding on the United States in 
February 1989. 

During tbe intervening forty years, between the 
time when president Truman requested advice and 
consent to ratification and the time when the Senate 
agreed to do so, the Senate Committee on Foreign Rela¬ 
tions held several hearings on the Convention. During 
the 1970s, the committee at times seemed poised to 
recommend ratification to the Senate as a whole, but 
every time, the hopes of the Convention’s most ardent 
supporters were dashed. 

The arguments that were advanced against ratifica¬ 
tion of the convention by its most vociferous critics 
changed very little over those forty years. They criti¬ 
cized specific aspects of the definition of the crime, 
quibbling over the groups that were the object of pro¬ 
tection of the convention (Article II) and over the spe¬ 
cific acts that could be considered genocidal (Article 
III). They also expressed grave concern about the cre¬ 
ation of an international criminal court to try anyone 
accused of committing genocide (Article VI), fearing 
that Americans, especially members of the U.S. armed 
forces, would be dragged into such a court on trumped 
up charges of genocide. In addition, they opposed the 
role of the International Court of Justice (in Article IX) 
in resolving disputes among states regarding the inter¬ 
pretation or application of the Convention. The critics 
of the convention in the United States used essentially 
the same arguments as those used by the Soviet Union’s 
representatives during the negotiations on the Conven¬ 
tion: they were concerned about the possible negative 
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impact that the Convention could have on the freedom 
of action of the United States and its exercise of nation¬ 
al sovereignty. 

The executive branch was generally supportive of 
ratification through all the years the Genocide Conven¬ 
tion was under consideration in the Senate. Presidents 
Truman, Nixon, and Carter were especially supportive. 
President Reagan endorsed ratification shortly before 
his re-election bid in 1984, although he had not sup¬ 
ported ratification earlier in his first term. Diplomats 
and other government officials were also often support¬ 
ive, and testified before Senate committees. In general, 
the Convention’s supporters argued that ratification 
was important from the standpoint of the image of the 
United States as a champion of freedom and human 
rights throughout the world. Indeed, some supporters, 
especially diplomats, made a point of noting that the 
United States was often taken to task in international 
forums for not having ratified the Convention, and that 
its failure to do so had undermined its effort to exercise 
leadership in dealing with genocide and other serious 
human rights abuses. 

Most of tbe opposition to ratification came from 
extremely conservative members of the Senate, mainly 
Republicans, who were supported by extreme right- 
wing nongovernmental organizations like the Liberty 
Lobby. However, representatives of the prestigious 
American Bar Association also criticized the conven¬ 
tion relentlessly at the 1950 Senate hearings. The asso¬ 
ciation changed its position to support the ratification 
effort in the 1970s, but many of its earlier criticisms 
continued to haunt the debate, undermining efforts to 
secure ratification. In the end, while those who favored 
ratification won the battle—after all, the Senate eventu¬ 
ally gave its advice and consent to ratification—the op¬ 
ponents of ratification effectively won the war. They 
were able to impose conditions on tbe ratification—a 
package of understandings and reservations collective¬ 
ly known as the Lugar-Helms-Hatch Sovereignty Pack¬ 
age—that effectively gutted the main object and pur¬ 
pose of tbe treaty. Tbe Sovereignty Package rejects the 
authority of the International Court of Justice to deal 
with disputes regarding the interpretation and applica¬ 
tion of the Convention that might involve the United 
States, except with the specihc consent of the United 
States. It also affirms the supremacy of the U.S. Consti¬ 
tution over the Convention and expresses reservations 
about the creation of a permanent international crimi¬ 
nal court to try perpetrators of genocide. Several West 
European allies of the United States expressed objec¬ 
tions to tbe terms of the Sovereignty Package, but in the 
end the United States became a party to tbe treaty in 
accordance with the terms of the package. 


The terms of the Sovereignty Package has under¬ 
mined the moral position of the United States in deal¬ 
ing with cases of genocide, and they have had serious 
practical implications as well. For example, the reserva¬ 
tion to the authority of the International Court of Jus¬ 
tice to deal with disputes regarding the interpretation 
and application of the Convention effectively insulated 
the United States from any challenges to its exercise of 
discretion in interpreting and applying the convention. 
At the same time, however, it made it impossible for the 
United States to take any other country to task for its 
practices, however heinous, because that country 
could, under the doctrine of reciprocity in international 
law, invoke the United States’ reservation in self- 
defense. Indeed, the purpose of the Sovereignty Pack¬ 
age was to reduce the U.S. ratification of the Conven¬ 
tion to a merely symbolic gesture, and in that, it suc¬ 
ceeded. 

Recent events suggest that the situation has not 
changed much, and may even have worsened. The 
United States’ reaction to the recently created Interna¬ 
tional Criminal Court provides a case in point. The U.S. 
negotiators on the Genocide Convention secured the 
adoption of an article (Article VI) that contemplated 
the creation of a permanent international criminal 
court to try anyone accused of committing genocide. 
The General Assembly followed up on this article and 
charged the International Law Commission with study¬ 
ing the possibility of creating sucb a court. However, 
the discussion in the commission in the late 1940s was 
rapidly brought to a close by tbe political tensions 
brought on by the emerging cold war between the Unit¬ 
ed States and the Soviet Union. Profound disagree¬ 
ments among various parties involved in the project as 
to the nature and functioning of such a court also con¬ 
tributed to the problem. 

Although some scholars and diplomats tried to 
keep the issue of creating a court alive during the post- 
World War II period, it was not until the 1990s that 
concrete achievements were made. The UN Security 
Council, with United States support, created two ad 
hoc international criminal tribunals to deal with cases 
arising from the Bosnian and Rwandan genocides in the 
early 1990s. Although these courts will cease to exist 
when they have fulfilled their mandates, the genocides 
they were created to deal with stimulated renewed and 
serious discussion about the need to create a perma¬ 
nent international criminal tribunal to deal with geno¬ 
cide as well as other significant crimes, such as war 
crimes and crimes against humanity. 

The discussions, which took place through the 
mid-1990s, concluded in a major conference in Rome 
in July 1998, attended by representatives of 160 coun- 
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tries, including the United States. The vast majority of 
countries that attended the conference voted to adopt 
the statute for the court (the Rome Statute) that 
emerged from it, but seven countries, including the 
United States, voted against it. The statute was quickly 
and broadly accepted, however, and the International 
Criminal Court (ICC) came into existence in July 2002. 

The ICC could try individual persons charged with 
committing genocide, war crimes, and crimes against 
humanity. Cases could be referred to it in various ways, 
including the Security Council, the states that are par¬ 
ties to the statute, and the court’s prosecutor. The Unit¬ 
ed States had voted against the statute because of 
disagreements over several issues, including circum¬ 
stances under which the court could exercise jurisdic¬ 
tion, especially the possibility that the court would ex¬ 
ercise jurisdiction over persons from countries that are 
not a party to the statute. The statute became the sub¬ 
ject of lively debate within the United States, with many 
distinguished professionals in international law argu¬ 
ing that the United States’ fears and concerns were ex¬ 
aggerated, if not unfounded. The court’s supporters 
urged president Clinton to reconsider the U.S. position 
and to at least sign the statute. The president’s signa¬ 
ture would indicate that the United States approved the 
creation of the court in principle, although it would not 
be legally bound by the court’s statute until it ratified 
it. In December 2000, shortly before leaving office, 
president Clinton signed the statute, but not with unre¬ 
served enthusiasm. He believed that his signature 
would reaffirm the United States’ support for interna¬ 
tional accountability for grave crimes such as genocide, 
and would make it possible for the United States to re¬ 
main engaged in making the court an instrument of im¬ 
partial justice in the years ahead. However, he re¬ 
mained concerned about flaws in tbe statute, in 
particular that the court might exercise jurisdiction 
over persons from countries that had not ratified the 
statute, and he indicated that he would recommend to 
his successor that the statute be withheld from the Sen¬ 
ate, postponing any request for advice and consent to 
ratification until these concerns were addressed. 

Although president Clinton was persuaded to sign 
the statute, even with misgivings, some members of 
Congress expressed outrage, stating that they would 
never approve a resolution of ratification. Moreover, 
the Clinton’s successor went substantially beyond his 
recommendation. Unlike the controversy over the 
Genocide Convention, where the executive branch was 
usually supportive—and never vocally opposed—to 
ratification, incoming President George W. Bush joined 
the opposition to the court. In fact, president Bush took 
the unprecedented step of the statute, delivering notice 


to the United Nations that the United States had no in¬ 
tention of becoming a party to it. Among other things, 
the administration claimed to want to protect American 
servicemen from being arbitrarily accused of commit¬ 
ting genocide (or war crimes or crimes against humani¬ 
ty) and dragged before tbe ICC to stand trial. This was 
the same argument that had been made repeatedly in 
tbe Genocide Convention debates in tbe Senate. The 
Bush administration did not stop with unsigning the 
statute. It demanded that individual countries sign 
agreements stating that they would not hand over to 
the court any U.S. nationals who might be accused of 
genocide, war crimes, or crimes against humanity, and 
it threatened to terminate military assistance to coun¬ 
tries that refused to sign such agreements. It also de¬ 
manded that the United Nations Security Council agree 
to immunities for U.S. military personnel involved in 
UN peacekeeping operations, a move that provoked 
dismay among diplomats and high-ranking civil ser¬ 
vants, such as Secretary-General Kofi Annan. 

Clearly, the United States has experienced difficul¬ 
ty in dealing with the elaboration and acceptance of in¬ 
ternational norms and rules on genocide and related 
crimes. On tbe one hand, policymakers at the highest 
levels have repeatedly condemned genocide, war 
crimes, and crimes against humanity, and they have af¬ 
firmed the United States’ commitment to freedom, re¬ 
spect for human rights, and a stable international order 
based on respect for law. Nonetheless, there have been 
serious disagreements on how best to realize those 
commitments. Although U.S. negotiators have been ac¬ 
tive in framing norms and rules, strong opposition to 
accepting legal obligations in this field has been ex¬ 
pressed in various quarters, especially among the most 
conservative members of Congress. The result—in the 
case of the Genocide Convention a symbolic accep¬ 
tance; in the case of the ICC, outright hostility—has led 
many to conclude that the United States may say that 
it wants a stable international order based on law, but 
is not willing to be held accountable to the same rules 
that it expects everyone else to accept. 

The United States’ Reaction to Instances 
of Genocide 

Genocide has occurred on numerous occasions, both 
before and after World War II. The most prominent 
cases occurred in Cambodia in the mid-1970s, Bosnia 
in the early 1990s, and Rwanda in 1994. Some say that 
genocide occurred in other instances as well. One ex¬ 
ample that predates World War II was the slaughter of 
ethnic Armenians in Ottoman Turkey during the years 
1915 and 1916. Others took place in the postwar 
years—in Indonesia, for example, in the slaughter of 
hundreds of thousands of communists in the mid- 
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1960s, and in the invasion and occupation of East 
Timor, beginning in the mid-1970s; in Paraguay 
against the Ache Indians, in the early 1970s; in Burundi 
in sporadic strife between Hutus and Tutsis from the 
early 1970s to the 1990s; in Iraq in the late 1980s in 
what came to known as the Anfal campaign against the 
Kurds and at the time of the hrst Gulf War against the 
Marsh Arabs; and in Kosovo in the late 1990s. 

All of these instances of alleged genocide, each oc¬ 
curring under their own specihc historical and political 
conditions, challenged U.S. policymakers to develop 
appropriate responses. At the time of the Armenian 
genocide, the United States had not yet emerged as the 
major world power that it became in the post World 
War II period. In some cases, the genocide occurred 
under conditions that might be called a civil war, in 
other cases, not. Even the magnitude of the genocides, 
in terms of victims and the length of time over which 
they occurred, differed. Nonetheless, research has 
shown that the United States’ reaction to the genocides 
has varied relatively little over time. Numerous obsta¬ 
cles have usually stood in the way of taking concrete 
action, and such measures as have been taken have 
usually been taken late, aimed more at dealing with 
post-genocide issues than at saving lives. 

The Armenian genocide provides a good starting 
point for understanding how genocides can occur with 
impunity because those who might be in a position to 
prevent or mitigate the effects of the crime have failed 
to take effective measures. U.S. government officials 
and foreign dignitaries at various levels took an interest 
in the plight of the Armenians. The United States Am¬ 
bassador in Constantinople at the time, Henry Morgen- 
thau, Sr., labored strenuously to try to protect the Ar¬ 
menians, meeting with Ottoman officials to protest 
their treatment, sending numerous cables to State De¬ 
partment officials urging action, and even raising funds 
to try to assist survivors and to relocate hundreds of 
thousands of them to the United States. After almost 
two years of fruitless work, he returned to the United 
States, frustrated that he had been unable to stop the 
bloodshed. It is estimated that one million Armenians 
were either killed outright or died as a result of the con¬ 
ditions of life imposed on them between 1915 and 
1916. 

Despite the pleas of Morgenthau and others, and 
reports of the atrocities in some of the mass media, the 
United States refused to take the side of its allies. Great 
Britain and Trance, who condemned the slaughter, or 
to approach Germany, which was allied to the Ottoman 
Empire, because it did not want to abandon its neutral 
stance at that time. Top-level policymakers even ad¬ 
vised Ambassador Morgenthau not to protest too 


strongly to the Ottoman officials about the genocide. 
He was counseled to be respectful of their claim that 
their actions were domestic and not of concern to out¬ 
side powers, and even that there was some validity to 
their claim that their actions were aimed at dealing with 
a national security threat. In short, intervention in this 
case was not deemed wise because it was not perceived 
as falling within the national interest of the United 
States. 

This pattern of dealing with the Armenian geno¬ 
cide set a precedent, and in later instances of genocide 
similar arguments were advanced as to why the United 
States could not take measures on behalf of the victims. 
Even during World War 11, at a time when the Nazi re¬ 
gime in Germany was engaged in the genocide that 
would eventually take the lives of an estimated six mil¬ 
lion Jews and members of other groups, reports of the 
atrocities were greeted in U.S. policymaking circles 
with incredulity, disbelief, and even lack of interest. 
What British Prime Minister Winston Churchill called 
the “crime without a name” was already evident, yet it 
was greeted by denial or indifference. All efforts were 
directed at winning the war against Hitler’s Germany, 
which was seen as the only effective way of stopping 
the atrocities. It was only after the war that statesmen 
were prepared to come to terms with the truth of what 
had happened, and they established measures such as 
the Nuremberg Tribunal to punish the perpetrators, 
bringing some sense of justice to survivors and relatives 
of victims. 

The Armenian genocide and the genocide of World 
War II occurred at times when international communi¬ 
cations and transportation were slow and cumbersome. 
Yet reliable information about what was going on in 
these instances of genocide was abundant and ready at 
hand. The problem was not really a lack of awareness 
or information; it was a lack of political will to do any¬ 
thing about the problem under the circumstances. 
More recent instances have occurred under different 
circumstances, when communications are virtually in¬ 
stantaneous, and improvements in transportation have 
reduced the time it would take to get to a trouble spot 
to hours rather than days and weeks, but still a lack of 
will has prevailed. The Cambodian, Bosnian, and 
Rwandan genocides illustrate how, even under a differ¬ 
ent kind of international system brought about in part 
by advances in technology the arguments against tak¬ 
ing action in clear cases of genocide remain essentially 
the same. 

Cambodia has a long and sometimes tragic history, 
but it surely entered into its darkest period in April 
1975, when the Khmer Rouge, headed by the infamous 
Pol Pot, triumphantly entered the capital city of Phnom 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1111 ] 



United States Foreign Policies Toward Genocide and Crimes Against Flumanity 


Penh after having won a hve-year civil war. Previous to 
this momentous event, many foreign observers as well 
as Cambodians saw the Khmer Rouge hghters as poten¬ 
tial liberators of the country, and believed that better 
times would follow their victory. Instead, the victory of 
the Khmer Rouge immediately turned into a nightmare 
of unimaginable proportions. During the three and a 
half years that the Khmer Rouge was in control, some 
1.5 million people out of a total population of about 8 
million people died. 

In the West in general, and the United States in 
particular, the initial reaction to the Khmer Rouge’s 
victory and atrocities was muted. In fact, there was a 
tendency to engage in a form of denial, to believe that 
the slaughter would stop, that it would not be indis¬ 
criminate and was, instead, targeted at a relatively small 
group of political opponents. This form of denial was 
sometimes accompanied by a debate over whether or 
not genocide was actually occurring in Cambodia. It 
was clear that Cambodians were killing Cambodians, 
but did this constitute genocide? Or were the Khmer 
Rouge engaged in what might be called “politicide”; 
that is, the killing of persons for political reasons. 

To say that the Khmer Rouge was engaged in geno¬ 
cide in the sense that the crime is dehned in the Geno¬ 
cide Convention would have required that the targeted 
groups be national, ethnical, racial or religious, not po¬ 
litical. Even in the earliest stages, it was clear that cer¬ 
tain categories of persons—for example, former mili¬ 
tary officers, policemen, and government officials— 
were targeted, and it is known that such persons were 
executed along with members of their families, includ¬ 
ing infants and children. Moreover, although most of 
the victims were, in fact, Cambodians, there seems no 
doubt that certain specihc ethnic groups including 
Vietnamese, Chinese, and Cham minorities, were tar¬ 
geted for elimination, and that the Khmer Rouge also 
set out to eliminate Buddhism as a religious force in 
Cambodian society. They actually succeeded in achiev¬ 
ing these objectives to a large extent, and these actions 
were surely genocidal in nature, consistent with the 
terms of the Genocide Convention. 

Given the magnitude of the crimes, what could or 
should the United States have done? In retrospect, it is 
easy to say that concrete actions could have been taken 
in an effort to stop the atrocities. But it must be borne 
in mind that, at the time the Khmer Rouge came to 
power in Cambodia, the Vietnam War was drawing to 
a close. That war had become so unpopular in the Unit¬ 
ed States and elsewhere that it would have been impos¬ 
sible for anyone to argue in favor of U.S. military inter¬ 
vention, even it it was motivated by a desire to stop the 
slaughter. In fact, there were some who argued that 


U.S. policies during the Vietnam war—the bombing 
raids on Cambodia, the “incursion” in 1970, and the h- 
nancial and military support of the Lon Nol govern¬ 
ment—had all actually contributed to the Khmer 
Rouge victory. 

If military intervention was not in order, what else 
could the United States have done? President Gerald 
Ford, and some high-ranking government officials like 
Secretary of State Henry Kissinger, occasionally ad¬ 
dressed the unfolding tragedy, making statements 
about the “bloodbath” taking place. Apart from that, 
the United States largely ignored the tragedy. It main¬ 
tained an economic embargo against Cambodia, but 
such policies are rarely if ever effective. During the 
presidential campaign in 1976, then-candidate Jimmy 
Carter argued in favor of restoring morality to Ameri¬ 
can foreign policy, but when he became president in 
1977, he found it difficult to translate these goals into 
reality. Yet, the reports coming out of Cambodia pro¬ 
vided chilling details of the genocidal massacres that 
were underway, and they were widely discussed in 
Congress. In April 1978, President Carter denounced 
the government of Cambodia for its policies and called 
upon other members of the international community 
to protest the genocide. In 1978 and 1979, congressio¬ 
nal hearings were held on the subject, and investiga¬ 
tions were conducted by the United Nations. Both Con¬ 
gress and the UN concluded that there was growing 
evidence that genocide had occurred in Cambodia. 
However, it fell to the Vietnamese to do something 
about the matter. Vietnamese forces invaded Cambodia 
in January 1979 to overthrow the Pol Pot government 
and impose a new order. 

It can be argued that the Vietnamese invasion of 
Cambodia was a signihcant contribution to humanity, 
but it was not received as such in much of the world. 
At the time of the invasion, the United States was con¬ 
cerned with improving relations with China, which was 
the principal backer of the Khmer Rouge, as a way of 
bringing pressure to bear on the Soviet Union to be 
more amenable to U.S. interests. Moreover, the United 
States, along with other states in the region, found it 
difficult to accept without protest the invasion of one 
state by another, fearing that a dangerous precedent 
could be set. Incredible as it may seem, when contro¬ 
versy arose over which delegation to seat in the fall 
1979 United Nations General Assembly meeting in 
New York—the ousted Pol Pot regime or the Vietnam¬ 
ese backed regime then in control of the country—the 
Association of Southeast Asian Nations (ASEAN) and 
China argued strongly in favor of the Pol Pot regime. 
The dispute had to be resolved by committee, in which 
the United States bowed to Chinese and ASEAN inter- 
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ests and voted to seat the Pol Pot regime. The United 
Stated did, at least, go on to claim that the issue of seat¬ 
ing a delegation was purely technical and legal, and 
that its support of seating the Pol Pot regime did not 
imply approval of that regime’s policies. The United 
States maintained this stance during the Reagan admin¬ 
istration and beyond, supporting at one time the seat¬ 
ing of a coalition delegation that consisted of some 
Khmer Rouge elements. 

Even though statesmen missed opportunities to 
apply the Genocide Convention for various political 
reasons, the Cambodian genocide remained a matter of 
concern to scholars, activists, and politicians in the 
United States and abroad during the 1980s and 1990s. 
Some argued in favor of bringing a case against the 
Khmer Rouge to the International Court of Justice 
under Article IX of the Genocide Convention, which 
authorizes the ICJ to deal with the matter of state re¬ 
sponsibility for genocide. Cambodia had ratified the 
convention with no reservation to Article IX, so there 
was no legal hindrance for another state party to the 
convention to bring a case relating to state responsibili¬ 
ty. However, efforts to persuade another party to the 
convention to take up the case were to no avail. So far 
as the United States was concerned, it could not have 
brought a case to the court after becoming a party to 
the convention in 1989 because of its reservation to Ar¬ 
ticle IX, as set forth in the Sovereignty Package, which 
blocks the court from dealing with a case involving the 
United States without the specihc consent of the United 
States. Under the doctrine of reciprocity in internation¬ 
al law, Cambodia could invoke the U.S. reservation in 
self-defense. 

The possibility of bringing the surviving perpetra¬ 
tors of the Cambodian genocide to trial came to the 
forefront in the 1990s. In 1998, during the administra¬ 
tion of President Clinton, the United States expressed 
interest in putting Pol Pot on trial, but he died in April 
1998, escaping, as it were, a judgment day. However, 
a number of his accomplices were still alive, and the 
Clinton administration argued in favor of exploring 
ways of bringing them to trial. Finally, in 2000, the 
United Nations and the Cambodian government 
reached preliminary agreement on the creation of a 
mixed tribunal, consisting of Cambodian as well as in¬ 
ternational judges. The Cambodian parliament ap¬ 
proved the agreement, but subsequent disagreements 
over issues of Cambodian sovereignty delayed its work. 
Justice for the victims of the Cambodian genocide 
therefore remained elusive. 

The Cambodian genocide occurred in a remote re¬ 
gion of the world at a time when an unpopular war was 
being brought to a close. In contrast, the Bosnian geno¬ 


cide in the early 1990s occurred in Europe at a time 
when profound changes for the better were occurring 
in the international system—namely, the end of the 
cold war. Under these fundamentally different circum¬ 
stances, it would seem that a case for the application 
of the Genocide Convention would have been easy to 
make. However, no firm action was taken, either in the 
early stages of the genocide or later, as it unfolded, and 
such actions as were eventually taken, important 
though they were, were mainly in the form of post¬ 
genocide actions. 

United States policymakers failed to take effective 
measures to put an early stop to the genocide in Bosnia, 
in part because of a lack of will, and in part because of 
uncertainty about what the United States’ role should 
be. Analysts and policymakers engaged in a seemingly 
endless debate over the question of the cause of the 
conflict. Some argued that the killing simply reflected 
the reemergence of age-old hatreds that had character¬ 
ized ethnic relations in Yugoslavia for hundreds of 
years. Communist oppression had muted these hatreds 
for several decades, it was argued, but with the end of 
the cold war and communist rule in Yugoslavia, the ha¬ 
treds had reappeared with a vengeance. Thus, no out¬ 
side intervention would be able to stop tbe conflict. 
Even Lawrence Eagleburger, an acknowledged expert 
on Yugoslavia, who became Secretary of State toward 
the end of president George W. Bush’s administration, 
held this viewpoint. 

Those who advocated some form of intervention 
pointed out that such views ignored the fact that Bosni¬ 
ans of various religious and ethnic backgrounds had in¬ 
termarried in large numbers, that they lived in ethnical¬ 
ly mixed communities, and that strife among the 
various communities was virtually nonexistent. The 
administration, however, held firmly to the position 
that the conflict was not one in which the United States 
should become involved. In fact, the United States ini¬ 
tially disapproved of the secession of Slovenia, Croatia, 
and Bosnia from the Yugoslav federation, and only re¬ 
luctantly agreed to recognize their independence in 
April 1992. The administration also repeatedly stressed 
that the problem was a European one and had to be set¬ 
tled by tbe European states, a position tbat accurately 
reflected tbe European viewpoint at the time. Thus, 
until the end of the Bush administration, the United 
States concentrated on encouraging humanitarian ac¬ 
tions that could be taken by the United Nations to try 
to relieve hunger and ensure the availability of medical 
supplies in Bosnia. 

The Clinton administration, which came into of¬ 
fice in January 1993, at first seemed poised to take con¬ 
crete action. The president had himself addressed the 
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UN Secretary General Kofi Annan shakes hands with a survivor of the Rwandan genocide, May 1998. It was during this trip to Rwanda 
that Annan apologized to the Parliament of Rwanda for the United Nations great failure to intervene, [ap/world wide photos.] 


Bosnian genocide during the presidential campaign, 
and he spoke eloquently of the need for action and of 
the United States’ commitment to respect for human 
rights. High-ranking officials, including Secretary of 
State Warren Christopher, addressed the issue in con¬ 
gressional hearings and elsewhere early during the ad¬ 
ministration. However, there remained opposition in 
important circles to any intervention by the United 
States to end the genocide. General Colin Powell, for 
example, was opposed to intervention. Some of Presi¬ 
dent Clinton’s aides were also opposed, expressing con¬ 
cern that entanglement in a controversial international 
conflict might jeopardize important domestic policy 
initiatives. Consequently, while the Serbians continued 
their policy of ethnic cleansing, the administration re¬ 
treated from its earlier strong position and the presi¬ 
dent pursued an ineffective policy of engaging in a lot 
of rhetoric to condemn the genocide but failing to fol¬ 
low up the rhetoric with action. 

A combination of measures taken by the United 
States, the United Nations, and NATO beginning early 
in 1994 slowly, but finally, brought an end to the geno¬ 
cide. So far as the United States was concerned, the 


Clinton administration was moved to act by increasing 
domestic political pressure in Congress, the media, and 
public opinion to do something about Serbian atrocities 
against civilians, which were now widely reported in 
the media. The United States supported United Nations 
resolutions calling for the end of the arms embargo, 
which would allow the Bosnians to fight back against 
the Serbian forces. NATO involvement began extreme¬ 
ly slowly, with air strikes against Serbian military in¬ 
stallations. The Serbians remained defiant through 
most of 1994 and into 1995, carrying on their policy 
of ethnic cleansing with impunity. Toward the end of 
1995, substantial NATO air strikes against Serbian mil¬ 
itary positions forced Serbia to the negotiating table, 
and tbe Dayton Peace Accords were signed in Decem¬ 
ber 1995. One of the key provisions of the accords was 
that the parties to the agreement were bound to cooper¬ 
ate fully with the International Criminal Tribunal for 
the former Yugoslavia, which had been set up by the 
United Nations Security Council, with United States 
backing, in May 1993. 

In contrast to the Cambodian and Bosnian geno¬ 
cides, which occurred over a period of several years, the 
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Rwandan genocide in 1994 lasted for only about three 
months, from April to June. Again, the United States— 
indeed, the entire international community—missed 
the opportunity to act in a timely manner consistent 
with the terms of the Genocide Convention to stop the 
slaughter and save perhaps hundreds of thousands of 
lives. The actions that were eventually taken, important 
as they may have been, were more along the lines of 
post-genocide measures designed to try to bring to jus¬ 
tice the perpetrators and to help the victims and their 
survivors to resume a more or less normal life. 

United States policymakers reacted to the outbreak 
of the Rwandan genocide much as those in other coun¬ 
tries did. In response to the immediate outbreak of vio¬ 
lence, President Clinton ordered the evacuation of 
Americans in Rwanda into neighboring Burundi, and 
U.S. troops were dispatched to provide protection to 
the evacuees, if necessary. Beyond that, however, the 
administration tended to view the early stages of the 
crisis more as a civil war than as a huge humanitarian 
crisis such as genocide. The administration was not in¬ 
clined to intervene in a civil war in Africa because of 
events that had occurred in Somalia in October 1993. 
At that time, the United States had participated in a 
United Nations mission in Somalia to provide famine 
assistance in the wake of devastation arising from feud¬ 
ing among warlords. However, in October 1993, Amer¬ 
ican soldiers were attacked and many were killed. The 
corpses of some of those soldiers were dragged through 
the streets of Mogadishu by an angry mob. This episode 
led to the withdrawal of U.S. forces from Somalia, and 
a rethinking on the part of the Clinton administration 
of the conditions under which U.S. forces would be 
used abroad in support of United Nations actions. 

The new US policy, which clearly implied a re¬ 
duced U.S. participation in UN peacekeeping activities, 
had a decisive impact on the question of intervening to 
stop the Rwandan genocide. At the time the genocide 
began, the United Nations had a small force in Rwanda 
(the United Nations Assistance Mission in Rwanda, or 
UN AMIR), which had been sent in to support the im¬ 
plementation of the Arusha Accords of August 1993. 
The accords had been adopted at the conclusion of ne¬ 
gotiations that were held in Arusha, Tanzania, to try to 
resolve growing tensions between Hutus and Tutsis in 
Rwanda. Among other things, the accords called for the 
establishment of a transitional government including 
representatives of both Hutus and Tutsis. However, the 
small UNAMIR force was inadequate to halt the grow¬ 
ing violence in Rwanda. When UN Secretary-General 
Boutros Boutros-Ghali urged the drastic expansion of 
the force, the United States objected and, instead, de¬ 
manded that the force he withdrawn. Still remembering 


the events of Somalia, the United States was prepared 
to support humanitarian assistance, which became es¬ 
pecially important when hundreds of thousands of ref¬ 
ugees, Hutus as well as Tutsis, began to flow into neigh¬ 
boring countries, where the genocide continued, but 
opposed the use of force. Even after the United Nations 
agreed to expand the size and mandate of UNAMIR in 
May 1994, the United States quibbled over which coun¬ 
tries should provide military personnel, and disputed 
the kind and quantity of equipment that would be 
needed. Officials could not even agree on measures 
short of military force, such as destroying the Hutu- 
controlled radio and television services, or jamming 
broadcasts that exhorted Hutu to exterminate Tutsi. 
The administration even refused to use the word “geno¬ 
cide” to describe the events going on in Rwanda. 

Like the Bosnian genocide, the Rwandan genocide 
led to demands for justice in the wake of the disaster. 
Here the United States has played a signihcant role. In 
November 1994, it supported a UN Security Council 
resolution to create an international criminal court to 
try persons accused of committing crimes in Rwanda 
and in neighboring states. Specihcally, the mandate of 
the International Criminal Tribunal for Rwanda is to 
try persons accused of committing genocide and other 
violations of international humanitarian law in the ter¬ 
ritory of Rwanda between January 1, 1994, and Decem¬ 
ber 31, 1994. It may also try Rwandan citizens for com¬ 
mitting genocide or other violations of international 
human law during the same time period in the territory 
of neighboring states, which means that the tribunal 
can exercise jurisdiction over crimes committed in the 
refugee camps that had been established in neighboring 
countries as Rwandans fled their own country. 

SEE ALSO African Crisis Response Initiative; 
Armenians in Ottoman Turkey and the 
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Lawrence J. LeBlanc 


Universal Jurisdiction 

Like every concept, jurisdiction may have different 
meanings. The word comes from Latin roots: jus or 
juris means “law,” and dicere means “to say” or “to 
read.” Therefore, “jurisdiction” can be understood to 
mean; “to say the law” and, as a derivative, “the power 
to say the law.” Presently, jurisdiction is understood as 
the legislative, adjudicative, and executive power that 
provides, respectively, the competence to prescribe, ad¬ 
judicate, or execute the law. In particular, it refers to 
the territorial competence of courts. Jurisdiction in 
criminal matters may be considered either as substan¬ 
tial or procedural law. 

Prescriptive jurisdiction basically depends upon 
the enactment of laws by individual states, or by the 
state’s adoption of international conventions. In the 
case of genocide, most states have become parties to the 
1948 Genocide Convention, and the majority of states 


have incorporated the convention into their internal 
legal order. No international convention yet exists on 
crimes against humanity, except for where they may be 
found within the conventions that create international 
criminal tribunals. Executive power, in criminal law, is 
one of the forces (such as the police) that is permitted 
to intervene to enforce a search or arrest warrant. In 
principle, no state is allowed to exercise executive 
power on the territory in other states. The courts with¬ 
in a particular state exercise adjudicative jurisdiction, 
which is the authority to render a decision on a case. 

Adjudicative Jurisdiction 

Adjudicative jurisdiction can be discussed on a materi¬ 
al, personal or territorial level. With genocide, the ma¬ 
terial jurisdiction is given by the crime itself, which has 
been largely uniformly understood and defined world¬ 
wide since the 1948 Genocide Convention. On the per¬ 
sonal level, there is an onus in criminal law that every 
natural person over a certain age can be prosecuted for 
a crime, which is committed within the boundaries of 
a state’s borders. For personal jurisdiction, therefore, it 
is more a question of defining the exceptions than of 
defining the rule. For instance, there are exceptions for 
some persons under a certain age; persons eligible for 
or having been granted immunities; or persons of a cer¬ 
tain status, such as military persons serving duty in for¬ 
eign states, when the state they serve has signed specif¬ 
ic conventions with the state in which they committed 
the act. 

The most controversial question debated in recent 
years is the extent the courts of a particular state can 
adjudicate crimes which have been committed outside 
the territory of that state. In criminal law there are dif¬ 
ferent means of jurisdiction over an accused; but the 
means are not recognized equally by all states. The 
most easily recognizable and applicable basis of juris¬ 
diction is the territorial principle, whereby persons may 
be tried and punished for crimes committed on the ter¬ 
ritory of the state that seeks to prosecute them. Further, 
persons may be prosecuted by their state of nationality 
for a crime no matter on which territory they commit 
it. This is called the active personality principle. In the 
first means of claiming jurisdiction, the primary inter¬ 
est of a state is to maintain law and order in its territory, 
which is the most basic duty and prerogative of states. 
In the second case, states may be interested in main¬ 
taining a certain level of morality among their citizens, 
even when those citizens act abroad. More controver¬ 
sial is the right for states to adjudicate crimes that have 
been committed abroad by foreigners but against their 
own citizens. This is the passive personality principle. 
Normally, it should be in fact the duty of the state 
where the crime has been committed, or even the state 
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of the nationality of the author of the crime, to prose¬ 
cute the person who has committed the crime. Yet, 
most states still maintain the prerogative to exercise the 
passive personality principle, if only to avoid a denial 
of justice if the territorial or the national states do not 
proceed against the author of the crime. 

Universal Jurisdiction 

One even more controversial issue is whether states are 
allowed to judge foreign persons who have committed 
crimes abroad against other foreigners. In this case, the 
state doing the judging has no connecting link with the 
persons or the crimes, except for the fact that the sus¬ 
pects are possibly present on tbeir territory. This prin¬ 
ciple is usually known as the universality principle, or 
as universal jurisdiction. 

One view is that this principle is recognized when 
states expressly or tacitly allow other states to proceed 
against their own citizens, or permit another state to 
prosecute individuals for crimes that have been com¬ 
mitted on their own territory. In such cases, jurisdic¬ 
tion may be transferred to another state through ad hoc 
agreements, bilateral treaties, or through multilateral 
treaties. Customary law may also allow the application 
of this principle, as is historically the case with piracy. 
Universal jurisdiction, therefore, is not new. During the 
Middle Ages, it was primarily applied by small states in 
Europe when they were fighting gangs of international 
thieves. 

Among the many multilateral treaties which allow 
adjudicative jurisdiction to be delegated in such a way, 
are those intended to fight transnational criminality 
such as terrorism, narcotics, or in certain fields of inter¬ 
national humanitarian law and human rights (torture, 
for example). Indeed, states consider that serious trans¬ 
national crimes and criminals can only be dealt witb by 
promoting transnational accountability and mutual as¬ 
sistance in criminal matters, including allowing all the 
states party to certain treaties to prosecute the crimi¬ 
nals where they can catch them. 

Of course, this kind of jurisdiction implies that 
states agree on the definition of the crimes that can be 
prosecuted, and that they trust each other’s respective 
legal systems. At the very least, the states must agree 
that the possible evil of the prosecution by dubious for¬ 
eign judicial systems is matched by the necessity to se¬ 
verely repress certain crimes and criminals. It is a mat¬ 
ter of weighing the need for crime control against a 
possible lack of procedural guarantees. 

One other view, more naturalist, and which be¬ 
lieves in the existence of a legislative power above the 
individual states, is that universal jurisdiction applies 
to crimes that affect the international community and 


are against international law, and are therefore crimes 
against mankind. Those who commit such crimes are 
considered to be enemies of the whole human family 
(hastes humani generic), and should be prosecuted 
wherever they are. In this view, the international com¬ 
munity as a whole delegates to individual states the 
task of judging certain crimes and some criminals of 
common concern. 

The Lotus Case, 1927 

The ambit (sphere) of the jurisdiction of states in crimi¬ 
nal law has been dealt with by numerous specific inter¬ 
national treaties, yet no general treaty provides for a 
comprehensive solution of the jurisdiction of states in 
criminal cases. The most comprehensive and authorita¬ 
tive opinion to date was issued by the Permanent Inter¬ 
national Court of Justice in the Lotus Case of 1927. 

In this case, the court had to deal with a case of col¬ 
lision between two ships, one French (Lotus) and one 
Turkish (Boz-Kourt), in the Mediterranean high seas, 
which caused loss of life among the Turkish sailors. On 
the arrival of the Lotus in Constantinople, the French 
lieutenant and officer on the bridge at tbe time of the 
collision was arrested and prosecuted by the Turkish 
authorities on a charge of homicide by negligence. The 
Turks invoked Article 6 of the Turkish Penal Code, 
which gave the Turkish courts jurisdiction, on the re¬ 
quest of the injured parties, to prosecute foreigners ac¬ 
cused of having committed crimes against Turkish na¬ 
tionals. The French government protested against the 
arrest, and the two states agreed to consult the Perma¬ 
nent Court of International Justice to determine wheth¬ 
er Turkey had acted in conflict with the principles of 
international law by asserting criminal jurisdiction over 
tbe French officer. France alleged that Turkey had to 
find support in international law before asserting its ex¬ 
traterritorial jurisdiction, whereas Turkey alleged that 
it had jurisdiction unless it was forbidden by interna¬ 
tional law. 

In its judgment, the court decided with the thin¬ 
nest majority that Turkey had not infringed interna¬ 
tional law. It ruled, instead, that France had not proven 
its claim that international law provided a restriction 
of adjudicative jurisdiction. As president of the court 
Max Huber clearly stated: “restrictions upon the inde¬ 
pendence of States cannot be presumed.” Where inter¬ 
national law does not provide otherwise, states are free 
to adjudicate cases as long as their executive power is 
not exercised outside its territory: 

far from laying down a general prohibition to the 

effect that States may not extend the application 

of their laws and the jurisdiction of their courts 

to persons, property, and acts outside their terri- 
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tory, it leaves them in this respect a wide measure 
of discretion which is only limited in certain 
cases by prohibitive rules; as regards other cases, 
every State remains free to adopt the principles 
which it regards as best and most suitable. 

According to this case, states would be free to adju¬ 
dicate cases of genocide committed abroad, even by for¬ 
eigners against foreigners, as long as third-party states 
cannot prove that this extraterritorial jurisdiction is 
prohibited. The burden of proof that a state acts in con¬ 
tradiction to international law, at least as far as its juris¬ 
diction is concerned, lies on the plaintiff state. Both 
treaties and the development of customary law (as evi¬ 
dence of a general practice accepted as law) are, of 
course, the best sources from which to discover wheth¬ 
er individual states use a recognized principle of juris¬ 
diction or if they trespass the limits and interfere with 
other states’ internal and domestic affairs. 

The Nuremberg Statute and the Post-WWII 
Prosecutions 

The Nuremberg Statute of 1945, provided the hrst ex¬ 
press prohibition of crimes against humanity. The term 
genocide has also been used in several indictments by 
national courts that have judged Nazis after the end of 
the war. 

Yet, the Nuremberg Statute was only applicable to 
the crimes committed by the Nazis and their allies, al¬ 
though those crimes may have been committed on non- 
German territory. In addition, it has been argued that 
the jurisdiction of the Allies to judge the Nazis for the 
core crimes of aggression, war crimes, and crimes 
against humanity either stemmed from Germany’s sur¬ 
render to the Allies, and therefore from the jurisdiction 
of Germany itself to judge its own nationals, or was de¬ 
rived from the fact of Germany’s occupation. 

The 1948 Genocide Convention 

The clearest ambit of the adjudicative jurisdiction of 
states for crimes of genocide is provided by Article 6 of 
the 1948 Genocide Convention, which states that: 

Persons charged with genocide or any of the 
other acts enumerated in article III shall be tried 
by a competent tribunal of the State in the terri¬ 
tory of which the act was committed, or by such 
international penal tribunal as may have jurisdic¬ 
tion with respect to those Contracting Parties 
which shall have accepted jurisdiction. 

The question to be raised is whether states that are 
parties to this convention allow themselves to prose¬ 
cute persons who have committed or participated to a 
genocide in a third country, whether or not such per¬ 
sons are nationals of the state that wants to prosecute 


them. The text of Article 6 does not say whether the 
term “shall be tried,” provides for compulsory territori¬ 
al jurisdiction or whether a state may, on the basis of 
customary international law, bring someone accused of 
genocide before its own courts on the basis of either ex¬ 
traterritorial jurisdiction or universal jurisdiction. 

As a matter of fact, the preparatory work of the 
treaty shows that the authors of the working draft clear¬ 
ly contemplated universal jurisdiction. Yet, an histori¬ 
cal analysis of the Convention leads to the conclusion 
that most states, at the start of the cold war, clearly 
wanted to avoid such a broad interpretation. The Soviet 
representative at the conference, for instance, stated 
“no exception should he made in the case of genocide 
to the principle of the territorial jurisdiction of states, 
which alone was compatible with the principle of na¬ 
tional sovereignty.” According to the Egyptian repre¬ 
sentative, “it would be very dangerous if statesmen 
could be tried by the courts of countries with a political 
ideology different from that of their own country.” This 
opinion was also shared by the American representa¬ 
tive, who thought that prosecution for crimes commit¬ 
ted outside the territory of a state could only be allowed 
with the consent of the territorial state. The representa¬ 
tives of some countries, including Burma, Algeria, and 
Morocco, even made formal declarations according to 
which no crime of genocide committed on their territo¬ 
ry could be judged by state courts other than their own. 

The jurisdiction of an international penal tribunal 
was agreed upon as a compromise between the states 
that wanted to limit jurisdiction to the territorial prin¬ 
ciple and those that wanted to broaden its meaning. 

The preparatory work of a treaty merely provides 
a “supplementary means of interpretation,” to be used 
only when ordinary interpretation leaves the meaning 
ambiguous or obscure, or leads to a result that is mani¬ 
festly absurd or unreasonable. Besides, the 1948 Geno¬ 
cide Convention is more than hfty years old and the ju¬ 
risdiction of states to prosecute crimes of genocide 
must be reviewed according to the evolution under¬ 
gone by customary law in the time since it was hrst 
written. Indeed, the very restrictive approach of Article 
VI has been criticized by some authorities, who some¬ 
times base their opinion on the specihc nature of the 
crime considered. This can be seen in the work of the 
International Law Commission (2000); the American 
Law Institute, in its Restatement of the Foreign Relations 
Law of the United States (1987); and the International 
Court of Justice (ICJ), in the Genocide case (1993). It 
is similarly apparent in the opinions handed down by 
individual judges in the Arrest Warrant case (2002) as 
well as in the work of the International Criminal Tribu¬ 
nal of Lormer Yugoslavia (ICTY), for example in the 
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Tadic case (1995). This view is also shared by a consid¬ 
erable number of academics and authors, who propose 
that the crime of genocide, or even crimes against hu¬ 
manity, should be prosecuted on the basis of universal 
jurisdiction. 

For these authorities and authors. Article VI of the 
1948 Genocide Convention, by obliging states to prose¬ 
cute crimes of genocide committed on their territory, 
does not prevent states from prosecuting them if they 
are committed in third countries. They also generally 
insist on the fact that genocide is a crime of concern not 
only for individual states but for the international com¬ 
munity as a whole. 

International law is created by states, however, and 
not by “authorities” or by doctrine. It is therefore nec¬ 
essary to verify whether the evolution of the practice 
of the states and their opinio juris expressed since 1948 
can match the evolution of the doctrine. As a matter of 
fact, it is hard to find many cases of prosecutions for 
acts of genocide outside the territorial state where the 
acts have been committed. 

The Eichmann and Demjanjuk Cases in Israel 

In 1961 Adolf Eichmann was abducted in Argentina by 
Israeli agents and taken to Israel, where he was prose¬ 
cuted and condemned for his participation in the geno¬ 
cide committed by the Nazis. Argentina strongly pro¬ 
tested the abduction, although its opposition to the 
judgment itself was less vocal. In any case, the German 
authorities clearly agreed that Eichmann, a German cit¬ 
izen having committed crimes in Germany, should be 
prosecuted by Israel. The German authorities probably 
did not feel that they were acting in accordance with 
customary law. It is likely, instead, that they approved 
Eichmann’s prosecution in Israel for political reasons 
and because they did not want to hamper the repres¬ 
sion of Nazis. 

On the other hand, the Israeli courts did not rely 
on Germany to assert their competence to judge Eich¬ 
mann. Instead, they acted on two different grounds. 
The first was an invocation of the passive personality 
principle, whereby the state of Israel asserted its legiti¬ 
macy to judge acts that had been committed against 
Jews even before tbe state of Israel existed. Tbe second 
ground underlying the Israeli courts’ claim of jurisdic¬ 
tion was a reference to a mix of international morality 
and law: 

[T]hese crimes constitute acts which damage 
vital interests; they impair the foundations and 
security of the international community; they vi¬ 
olate the universal moral values and humanitari¬ 
an principles that lie hidden in the criminal law 
systems adopted by civilised nations. The under¬ 


lying principle in international law regarding 
such crimes is that the individual who has com¬ 
mitted any of them and who, when doing so, may 
be presumed to have fully comprehended the 
heinous nature of his act, must account for his 
conduct 

The reasoning of the Israeli court was that a crime 
can be defined by the “international community”, and 
that states are empowered to serve as “executive 
agents” of that international community, as long as the 
instruments under international law are not enacted 
and in force. 

What is interesting about the Eichmann case is not 
the declarations of the Israeli courts, but the fact that 
most other states did not react negatively against the 
application of universal jurisdiction by Israel for its 
prosecution of a case of genocide. Even Argentina, 
which did protest harshly against the abduction of 
Eichmann from its territory, did not go so far as to 
lodge a formal complaint against the judgment of the 
Israeli courts. 

Another case concerning the Nazi genocide oc¬ 
curred in 1986, when a U.S. court agreed to extradite 
John Demjanjuk, alleged to have been a camp warden 
in Treblinka. By agreeing to the extradition, the United 
States recognized the jurisdiction of Israeli courts to 
judge Demjanjuk, who had become a naturalized U.S. 
citizen after the end of World War II. Demjanjuk was 
tried in Israel and acquitted on the merits of the case. 
However, neither the Eichmann case nor the Demjan¬ 
juk case can be considered as setting a precedent for 
other states. 

Other Relevant Examples 

The jurisdiction of states to judge acts of genocide that 
have been committed in other states has been consid¬ 
ered in various cases arising out of the genocide in 
Rwanda, which occurred in 1994. Overall, however, 
the invocation of universal jurisdiction has been rather 
heterogeneous and ambiguous. 

In 1994, for instance, Austria put the former com¬ 
mander of a Serbian military unit, Dusko Cvjetkovic, 
on trial for acts of genocide committed in the former 
Yugoslavia. The defense protested that Austria did not 
have jurisdiction, but the Appeals Court justified the 
Austrian court’s right to conduct the trial in the follow¬ 
ing terms: 

Article VI of the Genocide Convention, which 
provides that persons charged with genocide or 
any of the acts enumerated in Article III shall be 
tried by a competent tribunal of the State where 
the act was committed, or by such international 
penal tribunal as may have jurisdiction with re- 
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spect to those Contracting Parties which shall 
have accepted its jurisdiction, is based on the 
fundamental assumption that there is a function¬ 
ing criminal justice system in the locus delicti 
(which would make the extradition of a suspect 
legally possible). Otherwise—since at the time of 
the adoption of the Genocide Convention there 
was no international criminal court—the out¬ 
come would be diametrically opposed to the in¬ 
tention of its drafters, and a person suspected of 
genocide or any of the acts enumerated in Article 
III could not be prosecuted because the criminal 
justice in the locus delicti is not functioning and 
the international criminal court is not in place 
(or its jurisdiction has not been accepted by the 
State concerned) (Reydams, 2003). 

Cvjetkovic was tried in Austria, and a jury acquit¬ 
ted him of all charges. 

In 1996 in France, the Appeal Court of NImes ex¬ 
pressly rejected the French assertion of jurisdiction in 
the case Wanceslas Munyeshyaka, stating that Article 
VI of the Genocide Convention did not allow the appli¬ 
cation of universal jurisdiction for cases of genocide. 
This judgement was overruled by the French Supreme 
Court, but only on the very technical ground that alter¬ 
native justihcations for claiming jurisdiction were 
available: France could invoke either the Torture Con¬ 
vention of 1984, or it could base its jurisdictional claim 
on a specihc law, based on UN Security Resolution 955, 
which had been adopted in France in response to the 
genocide in Rwanda. 

In Switzerland, Fulgence Niyonteze, former mayor 
of Mushubati, Rwanda, was tried in 1997 by the mili¬ 
tary courts for his participation in the genocide. Al¬ 
though the prosecutor had indicted Niyonteze for mur¬ 
der, grave breaches of international humanitarian law, 
genocide, and crimes against humanity, the Swiss court 
refused to judge him for genocide or for crimes against 
humanity because Switzerland was not, at the time of 
the trial, a signatory to the 1948 Genocide Convention 
and had incorporated no provision for genocide or 
crimes against humanity in its domestic laws. The court 
did, however, convict Niyonteze for murder, incite¬ 
ment to murder, and grave breaches of the Geneva 
Conventions arising from his participation in the inter¬ 
nal conflict of Rwanda. 

The Military Court of Appeal dismissed the judge¬ 
ment of the Swiss court on indictment of murder and 
incitement to murder, retaining only the conviction re¬ 
garding grave breaches of the Geneva Conventions. 
Unlike the Genocide Convention, the Geneva Conven¬ 
tions expressly provide for the possibility to judge a 
person on the basis of universal jurisdiction. 


In 1998 a German court sentenced a Serb named 
Nikola Jorgic to life imprisonment for acts of genocide, 
basing its claim to jurisdiction on the German Criminal 
Code, which provided for universal jurisdiction in 
cases of genocide. Interestingly, the Higher Court ex¬ 
pressly mentioned “the generally accepted non¬ 
exclusive interpretation of Article VI of the 1948 Geno¬ 
cide Convention” to assert that there is no prohibition 
of universal jurisdiction under international law re¬ 
garding the prosecution of acts of genocide. The Feder¬ 
al Supreme Court conhrmed that a hypothetical norm 
forbidding the application of universal jurisdiction 
would be contrary to the rule prohibiting genocide, 
which is a peremptory (jus cogens) norm. In a later 
case, Maksim Sokolovic (1999), the Federal Supreme 
Court even dropped the requirement that a special link 
exist between the accused person and Germany in 
order to prosecute him for genocide on the basis of uni¬ 
versal jurisdiction. 

In 2001 four Rwandese were prosecuted in Bel¬ 
gium for having participated in the Rwandan genocide 
in the Butare province. However, Belgium applied uni¬ 
versal jurisdiction in order to judge them for war 
crimes only. They were not charged with crimes against 
humanity or genocide, apparently because universal ju¬ 
risdiction for these crimes had only recently (in 1999) 
been added to the 1993 Act Concerning the Punish¬ 
ment of Grave Breaches of International Humanitarian 
Law, 1993. In this case, as in the French and Swiss tri¬ 
als, the Republic of Rwanda never challenged the asser¬ 
tion of universal jurisdiction. 

In fact, in many cases where universal jurisdiction 
has been used to judge suspects of the genocide in 
Rwanda, the prosecuting states have either indicted and 
sentenced the accused on the basis of national provi¬ 
sions of humanitarian law, or they have enacted a spe¬ 
cial law on the implementation of the status of the In¬ 
ternational Criminal Tribunal for Rwanda. Indeed, the 
states that applied universal jurisdiction for acts of 
genocide committed in Rwanda were encouraged to do 
so by the international community, and especially by 
the UN Security Council. Therefore, it is difficult to 
draw definitive conclusions on the general acceptance 
by states of the universal jurisdiction for the crime of 
genocide. 

Legislative Practice of States 

Some states have implemented legislation that allows 
the prosecution of crimes of genocide and crimes 
against humanity according to universal jurisdiction. 
For example, Australia, Belgium, Canada, Germany, 
The Netherlands, Spain and, to some extent, Argentina, 
Ethiopia, and Venezuela allow forjudging these crimes 
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even if they have been committed abroad. Switzerland, 
which only became a party to the Genocide Convention 
in 2000, expressly enacted a law providing for universal 
jurisdiction for the crime of genocide by including the 
following passage in the Message of the Council of 
Ministers: 

with the view of the “jus cogens aspect” of the 
prohibition of genocide as well as of its effects 
“erga omnes,” there is no doubt that the prosecu¬ 
tion of the crime of genocide must be based, in 
international law, on universal jurisdiction. 
Therefore, States may—and even must— 
prosecute or extradite foreign nationals or their 
own nationals who are suspect of having com¬ 
mitted an act of genocide, even if the act has not 
been committed on their territory. This does not 
constitute a violation of the principle of non¬ 
intervention in other States’ internal affairs. 

Unfortunately, there has been no instance in 
which, at the time of becoming party to the Genocide 
Convention, a state has made a formal declaration on 
the question of the extent of jurisdiction as provided 
for by Article VI. The reaction of the international com¬ 
munity to such an interpretation would provide good 
evidence of the state of customary law on this matter. 

In all the cases where states adopted universal ju¬ 
risdiction into their own legislation, customary law was 
consolidated. The states also put themselves in a situa¬ 
tion where they cannot deny other states the right to 
prosecute one of their nationals for crimes of genocide. 
On the other hand, the huge majority of states seem 
neither to have implemented the Genocide Convention 
into their own legal system, nor to have extended their 
own jurisdiction for genocide to universality. Most re¬ 
cently, some states have shown a strong opposition 
against extraterritorial jurisdiction and against states 
that allow themselves, by law, to exercise such jurisdic¬ 
tion. Others became aware of the excesses universal ju¬ 
risdiction could trigger and so downplayed its impor¬ 
tance. The Belgian legislation on universal jurisdiction 
and its application by investigating judges and courts 
was notably the focal point of heated debate in doctri¬ 
nal and political circles. 

Universal Jurisdiction and the 
International Criminal Court 

These developments, which may give the appearance 
that customary law could have evolved towards a more 
permissive jurisdiction, at least as far as a crime of 
genocide is concerned, have to be reconsidered since 
the Rome Statute of the International Criminal Court 
(ICC) was adopted in 1999. 

The Rome Statute provides for the jurisdiction of 
the ICC for crimes of genocide and for crimes against 


humanity, with the definition of genocide being the 
same as under the 1948 Genocide Convention. There¬ 
fore, it is argued, states that are party to both the Geno¬ 
cide Convention and the Rome Statute wished to favor 
either the territorial or the active personality principle 
on the one hand, or the jurisdiction of the ICC on the 
other. With the emergence of the ICC, the hrst justih- 
cation of the exercise of universal jurisdiction by a 
state—the Israeli explanation that the competence of 
its own courts derived from the fact that there was no 
international court allowed at that time to prosecute in¬ 
ternational crimes, in particular genocide—would now 
be invalidated. 

Yet, the ICC only has jurisdiction when a crime has 
been committed on the territory of a state party to the 
Rome Statute or by a national of a state party to the 
Statute. Therefore, it is argued that universal jurisdic¬ 
tion could still be applied by states that are parties to 
both the 1948 Genocide Convention and to the Rome 
Statute when the crime which is prosecuted has been 
committed on the territory of states—and by a national 
of states—which are not parties to the Rome statute. 

Cases Heard before the International 
Court of Justice 

The question of the admissible extension of a state’s 
criminal jurisdiction could have been laid to rest by the 
International Court of Justice (ICJ) in the case of the 
Arrest Warrant of April 11, 2000, issued by the Demo¬ 
cratic Republic of Congo (DRC) against Belgium. In 
this case, an investigating judge of Belgium issued an 
arrest warrant for grave breaches of international hu¬ 
manitarian law against the Minister of Foreign Affairs 
for DRC President Laurent Desire Kabila. Belgium had 
no connecting point with the case, except that the 
plaintiffs were residing in Belgium. The DRC had two 
main points of contention about the arrest warrant. The 
first was that Belgium had applied extraterritorial juris¬ 
diction to events that had taken place in the DRC, and 
therefore had violated its territorial authority and the 
principle of sovereign equality among all members of 
the United Nations. The other was that Belgium had vi¬ 
olated customary law regarding the diplomatic immu¬ 
nity of Ministers of Foreign Affairs while still holding 
office. 

Unfortunately for the sake of international law, 
Congo later abandoned its claim that the in absentia 
proceedings against its minister was an exorbitant exer¬ 
cise of Belgium’s jurisdiction. Moreover, the court 
could save its reasoning on universal jurisdiction be¬ 
cause it found, by thirteen votes to three, that Congo 
was right to complain on the basis of the sovereign im¬ 
munity argument. 
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In another case, the Republic of the Congo filed an 
application on December 2002 to the ICJ, instituting 
proceedings against France. The application sought to 
annul the investigations and prosecution measures 
taken by a French investigating judge following a com¬ 
plaint concerning crimes against humanity and torture 
allegedly committed in the Congo by Congolese offi¬ 
cials against individuals of Congolese nationality. 
Among the individuals targeted by tbe French mea¬ 
sures were the President of the Republic of tbe Congo, 
the Congolese Minister of the Interior, and some gener¬ 
als, including the Inspector-General of the Congolese 
Armed Forces and the Commander of the Presidential 
Guard. France is a party to the 1984 Torture Conven¬ 
tion, and it has implemented a provision in its Criminal 
Procedure Code expressly allowing for universal juris¬ 
diction in its courts in cases of torture. Congo, howev¬ 
er, is not a party to the Torture Convention. It therefore 
considers that the issuing of the arrest warrant against 
Congolese authorities is a violation of its sovereignty. 
In its complaint, the Congo complained that 

by attributing itself universal jurisdiction in 
criminal matters and by arrogating to itself the 
power to prosecute and try the Minister of the In¬ 
terior of a foreign State for crimes allegedly com¬ 
mitted by him in connection with the exercise of 
his powers for the maintenance of public order 
in his country [France violated] the principle 
that a State may not, in breach of the principle 
of sovereign equality among all Members of the 
United Nations (. . .) exercise its authority on the 
territory of another State. 

In this case, the question of immunity could allow 
the court to avoid rendering a judgment on the merits 
of universal jurisdiction, at least as far as the Congolese 
president and minister of the interior are concerned. It 
would be difficult, however, to see how the court could 
avoid making a decision on universal jurisdiction in the 
case of the generals, who most probably do not qualify 
for any claim of immunity. Therefore, the question to 
be decided by the court is whether states are allowed 
to prosecute a person on the basis of universal jurisdic¬ 
tion when the territorial state or the state of the nation¬ 
ality of the author of the alleged crime is not a party to 
a convention that provides for universal jurisdiction. 

Some Practical Considerations 

Even if the ICJ allows France to prosecute actors of 
crimes against humanity on the basis of universal juris¬ 
diction in the Congo v. France case, it is unlikely that 
national courts will rush to judge cases committed 
abroad by foreigners against foreigners. Indeed, many 
obstacles still remain. 

One of the most obvious obstacles is the difficulty 
for states to allocate important human and financial re¬ 


sources to investigate cases, to prosecute, judge, and 
possibly imprison persons who perhaps disturbed the 
morale and security of the community of nations, but 
who did not specifically endanger the public order of 
the State where the arrest was carried out. For this rea¬ 
son, states more likely will be tempted to deny the en¬ 
trance onto their territory of persons suspected of hav¬ 
ing committed acts of genocide, or, if such persons are 
found on their territory, to extradite them rather than 
to judge them. 

It is also very difficult for states to judge cases of 
genocide or crimes against humanity committed out¬ 
side their borders. Such states could face grave political 
problems. In addition, the difficulty of gathering evi¬ 
dence would force the prosecuting state to rely on as¬ 
sistance from the territorial States, which are not likely 
to provide assistance if they deny the jurisdiction of the 
prosecuting state. Finally, cultural and linguistic differ¬ 
ences between the state of judgment and the persons 
to be judged present further obstacles. With all these 
elements in mind, it would appear to be highly prefera¬ 
ble that each state be encouraged to judge tbe acts of 
genocide or crimes against humanity, which have been 
committed on its territory. This could be encouraged 
through assistance from the international community, 
or by allowing the International Criminal Court to 
judge such cases. 

SEE ALSO Eichmann Trials; Extradition; Immunity; 

National Prosecutions; Pinochet, Augusto; War 

Crimes 
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Utilitarian Genocide 

The pioneer genocide scholar Vahakn Dadrian intro¬ 
duced the concept of “utilitarian genocide” in a land¬ 
mark 1975 article, “A Typology of Genocide.” He iden¬ 
tified five “ideal types” of genocide, based mainly on 
the primary objective of the perpetrator: 

• cultural genocide, aiming at assimilation; 

• latent genocide, a by-product of war; 

• retributive genocide, localized punishment; 

• utilitarian genocide, to obtain wealth; 

• optimal genocide, aiming at total obliteration; 

As examples of utilitarian genocides, Dadrian cited 
the atrocities committed against Moors and Jews in the 
course of dispossesing them of businesses during the 
Spanish Inquisition, the forced removal and “decima¬ 
tion” of the Cherokees in the U.S. southern state of 
Georgia in 1829, and the ongoing enslavement and kill¬ 
ing of Indians in Brazil. 

Even though some contemporary scholars use ex¬ 
pressions such as “economically motivated” or “devel¬ 


opmental genocide” instead of the actual term utilitari¬ 
an genocide, there is broad agreement that (1) these 
terms basically cover systematic persecution and mass 
killings in order to obtain and/or monopolize access to 
land and to resources like gold or lumber; (2) general¬ 
ly, this type of genocide has been committed by Euro¬ 
pean settlers or their descendants, with direct or indi¬ 
rect state authorization, against indigenous peoples in 
the Americas, Africa, and Australia; and (3), utilitarian 
motives are often mixed with or bolstered by racism 
and dehumanizing images. 

Most scholars also agree that the destruction of in¬ 
digenous peoples still continues, especially in Latin 
America. A case in point is the nearly total extermina¬ 
tion of the Ache (Guayaki) Indians in Paraguay during 
the 1970s. 

The subsequent scholars who have adopted either 
the term utilitarian genocide or its basic propositions in¬ 
clude Irving Louis Horowitz, who in 1976 noted that 
“the conduct of classic colonialism was invariably 
linked with genocide” (pp. 19B20). Helen Lein, in 1984 
used the synonym developmental genocide, that is, “in¬ 
strumental acts to rid of peoples outside their [the colo¬ 
nizer’s] universe of obligations who stood in the way 
of economic exploitation” (p. 5), and in 1987, Roger 
Smith observed that “the basic proposition contained 
in utilitarian genocide is that some persons must die so 
that others may live” (p. 25). In 1990 Frank Chalk and 
Kurt Jonassohn included genocide “to acquire econom¬ 
ic wealth” in their typology of four types of genocide 
based on the primary motive of the perpetrator. 

Even though the term utilitarian genocide is rela¬ 
tively new, it has long been acknowledged that utilitari¬ 
an motives have played an important part in the de¬ 
struction of groups, particularly in the New World. In 
his classic account of Spanish policy towards the Native 
population of the Americas, The Tears of the Indians, 
Dominican cleric Bartolome de Las Casas wrote about 
two stages of extirpation: “tbe hrst whereof was a 
bloody, unjust, and cruel war they made upon them, 
a second by cutting off all that so much as sought to 
recover their liberty, as some of the stouter sort did 
intend. . . . That which led the Spaniards to these un¬ 
sanctified impieties was the desire of Gold” (pp. 3B4). 

SEE ALSO Amazon Region; Genocide; Indigenous 

Peoples 
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Utopian Ideologies as Motives 
for Genocide 

Genocides have existed for as long as humans have re¬ 
corded history. There are instances of the intentional 
destruction of an entire group of people in the Hebrew 
Bible, and the Romans destroyed Carthage in a manner 
that sought to make impossible the continued existence 
of Carthiginians. In the Middle Ages the papacy 
launched a crusade designed to annihilate physically 
every follower of the Albigensian heresy. Since the late 
hfteenth century instances of colonial genocides—in 
the Caribbean, North America, Australasia—have been 
entwined with the history of European expansion 
around the globe. 

Some of these acts certainly had an ideological di¬ 
mension. When the Israelites conquered Canaan and 
“devoted to destruction by the edge of the sword all in 
the city, both men and women, young and old” Ooshua 
6:21-24), they were, in the Bible’s recounting, inspired 
by God and his promises to them as his chosen people. 
The medieval church also believed it was acting in 
God’s name and for the cause of Christianity when it 
stamped out heresies. But more typically, other geno¬ 
cides were acts of revenge and retribution in war, as 
with the Roman conquest of Carthage, or simply efforts 
to obtain land and wealth. In the colonial period Euro¬ 
peans conducted brutal attacks on people considered 
inferior, but the motivation was generally control over 
resources. In these actions little evidence of a fully ar¬ 
ticulated political ideology existed. 

In the twentieth century, however, genocides be¬ 
came more systematic, more extensive, and more dead¬ 
ly. They also became far more thoroughly imbued with 
an ideological character, with the claim, by perpetra¬ 
tors, that the utter destruction of an enemy group 
would pave the way toward a future of unlimited pros¬ 
perity, uncontested power, and cultural efflorescence 
for the dominant group. In short, regimes that prac¬ 
ticed genocide promised utopia to their followers. 


The word utopia generally conjures up images of 
peace and harmony, of a society marked by well-being 
and cozy comfort. Thomas More’s classic sixteenth- 
century fable Utopia (from which the word derives) 
conveys this vision, although More may well have been 
writing in an ironic mode. Many religious communi¬ 
ties, such as the Anabaptists and Quakers, have seen 
themselves as the harbingers of the ultimate utopia, 
God’s kingdom on earth. Nineteenth-century liberals 
and socialists also imagined a utopian world free of 
hostile conflict, one in which either the natural work¬ 
ings of the market or the social ownership of property 
would bring prosperity to all and, in the socialist ver¬ 
sion, social equality as well. Nationalists such as 
Guiseppe Mazzini believed that once every group had 
its own state, individual nations would flourish and 
create a harmonious community of nations. 

Utopian goals of these kinds have never been ful- 
hlled, but their advocates struggled mightily and con¬ 
tributed powerfully to many of the democratic and so¬ 
cially progressive advances of the modern era, from 
universal suffrage to the abolition of slavery to social 
welfare programs. However, there has also been an un¬ 
derside to utopianism. Invariably, its advocates have 
imagined a homogeneous society of one sort or anoth¬ 
er. In religious versions of utopia everyone would fol¬ 
low one god and one set of beliefs. In liberal utopias 
every country would operate according to the same 
market principles, and nationalists and socialists imag¬ 
ined each country possessing the same sort of political 
institutions. 

These utopian visions have constantly come up 
against the sometimes harsh reality of human differ¬ 
ence. Eor all the advocacy of equality many Utopians 
presumed the inferiority of women. Nineteenth- 
century advocates of political rights and social equality 
often reserved these advances for men of property and 
the white race. The rest of the world, including eastern 
and southeastern Europeans in the view of some, was 
presumed to be too backward to excercise their rights 
responsibly, either because the populations had not yet 
reached the proper stage of development or were con¬ 
stitutionally inferior, usually by virtue of race, of ever 
reaching that level. 

Utopianism became far more dangerous in the 
twentieth century because it so often was linked to 
mass-based social movements that seized power, estab¬ 
lished revolutionary regimes, and venerated the state as 
the critical agent of social transformation. By no means 
were all these states practitioners of the worst kinds of 
violence against civilian populations. At the same time 
the most prevalent perpetrators of genocides in the 
twentieth century were revolutionary regimes of either 
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An artist has portrayed a rather idealized tableau of the Soviet Union, with Lenin’s portrait in the upper left-hand corner, [thomas 
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fascist or communist commitments (Nazi Germany, the 
Stalinist Soviet Union, Cambodia under the Khmer 
Rouge) or states in the throes of some kind of uneasy 
revolutionary transformation (the late Ottoman Empire 
under the Young Turks, the former Yugoslavia under 
Slobodan Milosevic, Rwanda under the Hutu). 

The particular utopias these regimes or states ad¬ 
vocated varied signihcantly. Yet every one of them en¬ 
visioned a homogeneous society of one sort or another, 
which necessarily meant the expulsion or extermina¬ 
tion of particular groups. Indeed, all these regimes 
claimed that utopia would be created only through the 
destruction of one or more enemy groups. The histori¬ 
an Saul Friedlander has coined the powerful term re¬ 
demptive anti-Semitism to describe the Nazi hatred of 
Jews. According to the Nazis, Aryan life would flourish 
once Jews had been driven completely from the Ger¬ 
man realm. Similarly, one can see a kind of redemptive 
vision at work in the Young Turk attack on Armenians, 
the Khmer Rouge assault on Muslim Chams and Viet¬ 
namese, and the murderous actions of the Hutu against 
Tutsi. Each of these regimes promised their followers 
a brilliant future once the enemy was destroyed. The 
redemptive vision, the annihilation of one group as the 


decisive means for creating the future, marked the road 
to utopia. 

The regimes dehned by explicitly national or racial 
ideologies were most open about the enemy status of 
the “other.” In a Nazi-dominated Europe so-called Ary¬ 
ans would stand astride a continent cleansed of Jews, 
while Slavs would be reduced to subordinate status. In 
the Greater Serbia envisioned by Slobodan Milosevic 
and his supporters, there could be no place whatsoever 
for Muslims and Croats. Even under some communist 
regimes, the differences among people would be re¬ 
duced to mere exotica, whereas the fundamental insti¬ 
tutions and life forms would be the same. Those who 
refused to follow the socialist path (Chechens and Ta¬ 
tars in the Stalinist Soviet Union, Cham and Vietnam¬ 
ese in Cambodia) would either be driven out or killed. 
All these genocidal regimes expressed in their propa¬ 
ganda and policies the sharp, binary distinction they 
drew between the goodness of the dominant group and 
the utterly benighted and dangerous character of the 
enemy population. 

The Bolsheviks took power in Russia in 1917 fully 
conhdent that they could create a classless, egalitarian 
society. By clearing away the rubble of the past, they 
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believed, the path would be opened to the creation of 
the new society that would permit the ultimate efflores¬ 
cence of the human spirit. In Marxian terms the “realm 
of necessity” would hnally he surmounted by the 
“realm of freedom,” material prosperity in conditions 
of social equality would lay to rest all the pathologies 
of class-riven societies and the nefarious traits of indi¬ 
vidual human beings. Within the harmonious socialist 
society human freedom would develop in unimagin¬ 
able ways, resulting in a society marked by unbounded 
prosperity and cultural creativity and the emergence of 
the new Soviet man and woman. However, the creation 
of that society hrst required the pursuit of the class op¬ 
ponents who would never be reconciled to the socialist 
vision. 

From the civil war of 1918 and 1920 to the forced 
collectivization campaign of the late 1920s and early 
1930s, the Soviets developed a set of purge practices 
targeting entire population groups characterized as the 
enemies of socialism. Then in the 1930s and extending 
until Stalin’s death in 1953, the designated enemies 
were increasingly dehned as members of particular eth¬ 
nic and national groups, including Koreans, Chechens 
and Ingush, Crimean Tatars, Germans, Jews, and many 
others. All of them were viewed as security concerns, 
but even more important, as somehow constitutionally 
resistant to the siren song of Soviet socialism. As Stalin 
elevated the Russian nation to the most heroic and 
progressive within the Soviet federation, certain other 
nationalities and ethnicities were assigned the typical 
Soviet language for outcasts: traitors, vermin, blood¬ 
suckers, parasites. This kind of biological language in¬ 
dicated a racialization of nationality and ethnicity, be¬ 
cause virtually every single Korean or Chechen was 
seen to carry the nefarious traits within his or her body. 
Soviet socialism could only be saved by the purge of 
these groups, usually forced deportation in such hor¬ 
rendous conditions that the results were extremely 
high mortality rates. 

The Nazis claimed that only Aryans were a “cul¬ 
ture-producing” and economically productive people, 
who, therefore, were entitled to dominate others. Ary¬ 
ans are the “Prometheus of mankind from whose bright 
forehead the divine spark of genius has sprung at all 
times,” Adolf Hitler wrote in Mein Kampf. In contrast, 
Jews were a “culture-destroying race” who embodied 
hlth and disease. Through their inherent, biologically 
driven desire for domination, they threatened to over¬ 
whelm Aryans. Hard-fought racial struggle, through 
which Aryans would demonstrate their mettle, was the 
path to the utopian future. This would be a war of anni¬ 
hilation in which one side would triumph and the other 
would be utterly destroyed. Aryan health and prosperi¬ 


ty would be restored and become even greater through 
the victorious struggle against the Jews. With hnal vic¬ 
tory Germany as a nation would be powerful, its rule 
uncontested, its domination feared. As a people, Ger¬ 
mans would be productive and prosperous, the masters 
of nature through engineering and science, yet at the 
same time they would be able to revel in the retreat to 
a pristine natural order. Everyone would be joined in 
a racially homogeneous grouping, with healthy mem¬ 
bers and the elderly well cared for. This was the Nazi 
ideal of Volksgemeinschaft, the organically unihed, ra¬ 
cially select people’s community that would create a 
new culture that brought together rural and urban, me¬ 
nial and intellectual workers. As Hitler claimed in 
1937, “a new feeling of life, a new joy in life” and a 
“new human type” were emerging, with men and 
women who would be “healthier and stronger.” 

The post-World War 11 genocidal regimes also es¬ 
poused utopia coupled with the utter castigation of 
those perceived to stand in the way of its fulhllment. 
On the second anniversary of the Khmer Rouge victory. 
President Khieu Samphan depicted in bucolic terms a 
Democratic Kampuchea with freely flowing water, 
freshly flowering plants, and smiling people. Radio 
Phnom Penh described Cambodians of all sorts toiling 
together happily in the helds, harvesting rice, building 
dams, and clearing forests as they developed a new, 
prosperous, and egalitarian society. According to the 
Khmer Rouge vision, proper politics would enable 
Cambodians to vastly increase the rice harvest, and all 
of Cambodia’s peasants would beneht from electricity 
and tractors. This was a developmental vision, but also 
a deeply utopian one in which efforts of will would sur¬ 
mount existing limits of production. “When a people 
is awakened by political consciousness, it can do any¬ 
thing,” suggested one party slogan. Cambodians were 
to become “masters of the earth and of water,” “masters 
of the rice helds and plains, of the forests and of all veg¬ 
etation,” “masters of the yearly floods.” 

With its completely collectivized society, Demo¬ 
cratic Kampuchea had even surpassed the fellow com¬ 
munist states of China, Vietnam, and North Korea. But 
the enemies of the revolution, urban dwellers, peasants 
who retained “individualistic” views, and, especially, 
ethnic and religious minorities, were beyond the pale. 
They were deemed impure and unclean, and therefore 
threatened the health of the noble Khmer population. 
Echoing the biological language that both the Nazis 
and Soviets used, the Khmer Rouge claimed that ene¬ 
mies were microbes, which, if not removed, would bur¬ 
row their way into the healthy population. Rotten, in¬ 
fected parts of the population had to be removed and 
eliminated, and this applied especially to the Vietnam¬ 
ese and Cham. 
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The leaders of Yugoslavia in the late 1980s and 
1990s also projected a utopian future based on the ex¬ 
clusive reign of one particular segment of the popula¬ 
tion, the Serbs. Over and over Slobodan Milosevic and 
other Serb nationalist leaders invoked the supposedly 
glorious history of Serbs and their tragic present, in 
which, it was claimed, Serbs were oppressed by the in¬ 
ferior peoples around them, whether Muslims, Croats, 
or Westerners of various stripes. Serbian Orthodox 
clerics associated with the national cause claimed that 
God looked down with special grace on the Serb peo¬ 
ple. Others claimed that Serbs were the “historic” peo¬ 
ple of the South Slav lands, who for hundreds of years 
had fought heroically against the Turks and in the nine¬ 
teenth and twentieth centuries had led courageous 
struggles for democracy and national independence. 
Places of mixed ethnicity such as Sarajevo and Dubrov¬ 
nik were thus sites of pestilence and prostitution. Mus¬ 
lims especially were called dogs, even packages or cab¬ 
bages, particularly dehumanizing terms that 
perpetrators used to refer to their victims. Only an ex¬ 
clusive nation-state, cleansed of Muslims, Croats, and 
any non-Serbs, Serb nationalists claimed, would allow 
the potential of the people to burst forth in torrents of 
creativity and development. 

Cleanliness and purity are terms that, necessarily, 
signify their binary opposites, the unclean and the im¬ 
pure. In all these instances, and others as well, such as 
the genocide of Armenians in the late Ottoman Empire, 
those who were considered unclean were an active 
source of pollution that threatened to contaminate the 
clean and the pure. Hence, they had to be at least quar¬ 
antined and, in the most extreme cases, eradicated alto¬ 
gether. For some of the powerful revolutionary systems 
of the twentieth century, the dirt that anthropologist 
Mary Douglas famously described as “matter out of 
place” was, in fact, human matter, and it had to be erad¬ 
icated through political action. In excluding “dirt,” 
these systems were reshaping the very composition of 
their societies. 

Such immense, wide-ranging efforts required the 
mobilization of populations, both as active participants 
and complicit bystanders. Regular security forces did 
not suffice for actions that involved the killing of hun¬ 


dreds of thousands and even millions of people. The ac¬ 
tive killers in the armies and internal security units 
were supplemented by paramilitaries, and also by the 
citizens who denounced their neighbors to tbe authori¬ 
ties and seized the property and possessions of those 
who had been deported and killed. In this manner 
twentieth-century genocides became social projects. 

Utopian ideologies have often generated activism 
directed at a more humane and peaceful future. But the 
propensity of Utopians to think in homogeneous terms, 
of creating societies devoid of difference, also lurks be¬ 
hind many of the massive violations of human rights 
that have occurred in the twentieth century. In so many 
instances the perpetrators of genocides were those who 
believed that it was indeed possible to create a future 
of unlimited prosperity and creativity once the ene¬ 
mies—so often defined in national or racial terms—had 
been eliminated. Utopian ideologies, alongside the im¬ 
mense organizational capacities of the modern state, 
helped to make genocides prevalent and the number of 
their victims staggering in the twentieth century. 

SEE ALSO Cambodia; Developmental Genocide; 
Genocide; Hitler, Adolf; Linguistic Genocide; 
Milosevic, Slobodan; Pol Pot; Stalin, Joseph; 
Union of Soviet Socialist Republics; Utilitarian 
Genocide 
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Victims 

Under international law, victims of human rights abuse 
have a right to a remedy and to reparations for viola¬ 
tions committed by or with the acquiescence of the 
state. Thorny questions arise over who can be consid¬ 
ered a victim, the types of damages or reparations avail¬ 
able, and the relationship of victims to the prosecution 
of offenders. 

Starting in 1989, the United Nations Sub- 
Commission on Human Rights developed a set of prin¬ 
ciples on reparations, now known as the Basic Princi¬ 
ples and Guidelines on the Right to a Remedy and Rep¬ 
aration for Victims of Violations of International 
Human Rights and Humanitarian Law. In addition, the 
UN human rights treaty bodies and the regional human 
rights commissions and courts, especially in Latin 
America and Europe, have considered several aspects 
related to victims and reparations. National courts and 
administrative compensation schemes have also con¬ 
tributed to dehning issues involving victims. 

Who are Victims? 

The UN’s Basic Principles document, in paragraph 8, 
dehnes a victim as follows: 

A person is a “victim” where, as a result of acts 
or omissions that constitute a violation of inter¬ 
national human rights or humanitarian law 
norms, that person, individually or collectively, 
suffered harm, including physical or mental inju¬ 
ry, emotional suffering, economic loss, or im¬ 
pairment of that person’s fundamental legal 
rights. A “victim” may also be a legal personality. 


a dependant, or a member of the immediate fami¬ 
ly or household of the direct victim, as well as a 
person who, in intervening to assist a victim or 
prevent the occurrence of further violations, has 
suffered physical, mental, or economic harm. 


Dehning who is a victim in concrete circumstances 
can often prove difficult and controversial, especially 
where there are large numbers of potential victims. In 
the wake of large-scale atrocities, countries have grap¬ 
pled with dehning victims for purposes of government- 
created reparations programs. For example, in Chile 
the government decided to focus solely on those killed 
and disappeared by the security forces, leaving aside 
the vastly larger number of those who were tortured 
while in detention and survived, and those who were 
forced into exile. While this decision was justihed as a 
way to spend limited funds on the “worst” violations, 
the effect was to infuriate survivors. According to a 
2002 study by the Chilean human rights group 
CODEPU, survivors read this as a lack of recognition 
for the severity of their own suffering and an attempt 
to paper over the extent of the crimes. In South Africa, 
the mandate of the post-apartheid Truth and Reconcili¬ 
ation Commission similarly restricted the category of 
“victim” to those who suffered from the gross viola¬ 
tions—killing, torture, abduction—prohibited under 
South African as well as international law. Critics of the 
TRC pointed out that this limited mandate excluded 
the legal pillars of apartheid: forced removals, passed 
laws, residential segregation and other forms of racial 
discrimination and detention without trial. By doing so, 
it shifted the focus from the complicity and benehts of 
apartheid to whites as a group to the misdeeds of a 
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In March 2001 army-backed paramilitary forces increased their raids on Barrancabermeja, Colombia. A victim lies dead on the street 
while others look on or walk away, [teun voeten] 


smaller group of security force operatives, easily char¬ 
acterized as “bad apples.” The dehnition of “victim” 
thus acts to limit and frame discussion over repara¬ 
tions. 

The dehnition of victim can also raise difficult is¬ 
sues that touch on family and customary law. In both 
court-generated and administrative reparations 
schemes, it has been easy to dehne the persons who 
have been physically or mentally harmed, and their 
spouses and children if they are deceased, as victims as 
a result of that loss. Moreover, courts, including the 
European Court of Human Rights, have found that the 
family members of the victim of a forced disappearance 
are themselves victims, as the product of the anguish 
and uncertainty of not knowing the fate of their loved 
one, or, more generally, of a human rights violation and 
the subsequent impunity of the perpetrators. Adminis¬ 
trative compensation schemes have taken one of two 
routes: either they have compensated the immediate 
victims, and allowed their heirs and successors (as de- 
hned in local law) to receive the compensation if the 
victims were dead or disappeared, or they have speci- 


hed the percentage of awards to be paid to each catego¬ 
ry (spouse, child, etc.) of surviving relatives in cases of 
death. 

Regional human rights courts have also grappled 
with the dehnition of victim for purposes of assigning 
compensation. In the case of injuries resulting in death, 
both the European and In ter-American Courts of 
Human Rights allow claims for the harm to the victims 
themselves prior to death, to their families for wrongful 
death, and for family members’ own harms in conjunc¬ 
tion with the abuses against the persons killed. Both 
economic and moral damages are covered. The Inter- 
American Court, in its extensive jurisprudence on rep¬ 
arations, has developed a particularly expansive dehni¬ 
tion of family, which includes siblings as well as 
spouses, parents, and children of the person killed or 
disappeared. If the victim survives, he or she can of 
course bring claims on his or her own behalf, but the 
court has also presumed (in a 1999 case involving Ec¬ 
uador) that close family members have suffered in cases 
of detention, torture or unfair trial, and awarded com¬ 
pensation to them. In addition to suffering and health 
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damage, the court has awarded family members com¬ 
pensation for the costs of burial, and for the costs (in¬ 
cluding lost income) incurred in looking for the victim. 

The court has also taken cultural attributes of the 
victim into account in awarding reparations. Rather 
than strictly apply national laws on inheritance, the 
court has dehned its own principles, which includes 
taking into account “local law,” including customary 
law. In the 1994 Aloeboetoe case, the court found that 
customary law among the Saramacas, or Maroons, of 
Suriname, included multiple marriages. In a case in¬ 
volving the summary execution of a number of Sarama- 
ca men, the court allowed reparations for the multiple 
wives and children of the victims. In a 2002 case in¬ 
volving the disappearance of a Guatemalan Ma’am in¬ 
digenous leader, the court allowed damages for support 
of the victim’s father and half-sister, based on evidence 
that Ma’am culture required the elder brother to sup¬ 
port parents and younger siblings. 

Victims can be collectivities as well as individuals 
and family members. The clearest example is the de¬ 
struction of property as part of a campaign of genocide 
or “ethnic cleansing.” The destruction of a mosque, 
church, temple, or synagogue creates a collective harm 
to the community that worshiped there, and that com¬ 
munity (perhaps represented by the religious authori¬ 
ties) is the victim. More generally, collective repara¬ 
tions may be needed when the destruction of a 
community has been so thorough that there are few 
survivors left to hie claims or they have been dispersed 
so widely that the original community has ceased to 
exist. Compensation may include payment for the loss 
of community cohesion, community institutions and 
culture. 

Individual reparations fail to capture the collective 
element of the harm in situations of genocide or crimes 
against humanity. A major aim of the organizers of 
atrocities is the destruction of the community fabric. 
The attempt is not simply to kill, but to isolate, terror¬ 
ize, and sow distrust. Military forces may seek to make 
local civilians complicit in atrocities, forcing them to 
watch or even to participate in the violations of their 
neighbors’ basic human rights. These harms to commu¬ 
nity life and trust cannot easily be redressed through 
individual awards. 

In addition to individual claims for loss of life or 
liberty, damage to health, loss of jobs, pensions, and 
economic prospects, Germany paid collective repara¬ 
tions to Jewish organizations and to the State of Israel 
after the Holocaust. Survivor organizations argued that 
collective reparations were necessary to compensate for 
the property, lives, and suffering of those with no living 
heirs or dependants, for the loss of institutions and 


communities, and for the damage to the very fabric of 
the Jewish people’s existence. A total of $3.45 billion 
deutsch marks were eventually paid to Israel for acts 
against the Jewish people, in addition to substantial 
amounts of compensation to other European states and 
to individual victims and survivors. 

Courts have generally been reluctant to design cat¬ 
egories of collective reparations. In the above- 
referenced Aloeboetoe et al. case before the Inter- 
American Court of Human Rights, the court grappled 
with the issue of collective moral reparations. The 
court hrst discussed and ultimately denied the request 
for monetary compensation, as follows: 

[T]he Court believes that all persons, in addition 
to being members of their own families and citi¬ 
zens of a State, also generally belong to interme¬ 
diate communities. In practice, the obligation to 
pay moral compensation does not extend to such 
communities, nor to the State in which the vic¬ 
tim participated; these are redressed by the en¬ 
forcement of the system of laws. If in some ex¬ 
ceptional case such compensation has been 
granted, it would have been to a community that 
suffered direct damage (Aloeboetoe et al, para¬ 
graph 83). 

However, in the hnal statement of reparations, the 
court, in paragraph 95 of its decision, “orders the State 
of Suriname, as an act of reparation, to reopen the 
school house located in Gujaba and staff it with teach¬ 
ing and administrative personnel so that it will function 
on a permanent basis as of 1994, and to make the medi¬ 
cal dispensary already in place in that locality opera¬ 
tional during that same year.” These measures to pro¬ 
vide education and health care to the community in 
effect formed a kind of collective reparations. 

A second case in which the Inter-American human 
rights system grappled with the prospect of collective 
reparations is Chanay Pablo v. Guatemala, more com¬ 
monly referred to as the Colotenango case. Members of 
a paramilitary civil patrol opened hre on a group of pro¬ 
testers in the town, killing Juan Chanay Pablo and in¬ 
juring several others. The victims hied a complaint in 
the courts and subsequently in the Inter-American 
Commission on Human Rights. Throughout this peri¬ 
od, civil patrol members frequently intimidated and at¬ 
tacked the witnesses, the accusers, and an attorney par¬ 
ticipating in the case. Guatemala and the Commission, 
were able to reach a friendly settlement in March 1997. 
Guatamala agreed to provide Q300,000 (some 
$43,000) to hnancially compensate the individuals di¬ 
rectly affected by the Colotenango attack, and to ensure 
that justice was done. In addition, “the State of Guate¬ 
mala shall provide communal assistance to the affected 
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communities of Colotenango, in accordance with a 
program of projects agreed upon by the parties.” 

Outside the context of collective victims, courts 
and administrative schemes have generally not recog¬ 
nized bystanders or witnesses to crimes against human¬ 
ity as victims for purposes of reparations, at least with¬ 
out a showing of personal harm. One question that has 
arisen is whether those who are not part of the target 
ethnic group, but who are killed because they are at¬ 
tempting to defend the target group, can be considered 
victims of genocide. In a case involving genocide 
against the Mayan people of Guatemala, brought in 
Spain, a bare eight-judge majority of the Spanish Su¬ 
preme Court found in 2003 that Spanish priests who 
had been killed or disappeared for their work with 
poor, mostly Mayan communities could not bring 
genocide charges on their own behalf, as Spanish citi¬ 
zens had not themselves been the target of a genocidal 
campaign. The seven dissenting judges argued that, as 
victims targeted because they were defending others 
from genocide, the priests should be considered equally 
as victims of genocide. 

In situations of genocide or massive crimes against 
humanity, international tribunals have not to date pro¬ 
vided specihc help to victims. In Rwanda, the Interna¬ 
tional Criminal Tribunal for Rwanda (ICTR), through 
the Office of the Registrar, attempted to provide mini¬ 
mal support for witnesses coming before the Tribunal, 
who were often in desperate financial straits. On its 
own initiative, in September 2000, the Registrar’s office 
launched an initiative to provide legal advice, psycho¬ 
logical counseling, physical therapy, and monetary as¬ 
sistance, and also contributed to a number of projects 
in Taba township, the locality where the mayor was 
convicted of genocide and where there were hundreds 
of survivors, most of them destitute women. But the 
Tribunal soon found that the needs far exceeded its ca¬ 
pacity, that it was ill-equipped to design and administer 
reparations schemes, and that to do so adequately 
would require the amendment of the Tribunal’s statute 
and rules. The effort was scaled back, although the 
judges and prosecutor agreed that the Security Council 
should amend the ICTR’s statute to allow it a greater 
role in compensation. The statute of the International 
Criminal Court (ICC) allows the ICC to award repara¬ 
tions, and sets up a trust fund to compensate victims 
of genocide, crimes against humanity, and war crimes, 
but as of 2004 it had minimal resources and had not 
yet made any awards. 

What Rights Do Victims Have? 

First, and most importantly, victims have a right to a 
remedy, and to reparations for harm done. The law on 


reparations arises in part from the requirements of in¬ 
ternational human rights treaties, and in part evolves 
from the law of state responsibility, which prescribes 
the reparations states must pay to other states for inter¬ 
national law violations, including harm to the citizens 
of the aggrieved state. The basic human rights instru¬ 
ments encompass a “right to a remedy.” Article 8 of the 
Universal Declaration of Human Rights holds that 
“[elveryone has the right to an effective remedy by the 
competent national tribunals for acts violating the fun¬ 
damental rights granted him by the constitution or by 
law.” Article 2 of the International Covenant on Civil 
and Political Rights, in subsection 3, requires parties to 
“ensure that any person whose rights or freedoms as 
herein recognized are violated shall have an effective 
remedy, notwithstanding that the violation has been 
committed by persons acting in an official capacity,” 
and article 9, subsection 5 requires compensation for 
unlawful detention, article 14, subsection 6, specihes 
compensation for wrongful conviction. Articles 6 and 
13 of the European Convention, and articles 8 and 25 
of the American Convention on Human Rights have 
similar provisions, as do the Convention against Tor¬ 
ture and the Convention on the Elimination of Racial 
Discrimination, in Articles 14 and 6, respectively. 
Other specialized treaties and non-binding human 
rights instruments also call for compensation to vic¬ 
tims. The statute of the International Criminal Court 
recognizes that individual offenders can also owe repa¬ 
rations, and sets out provisions on reparations in arti¬ 
cles 75 and 79. 

The UN Draft Principles recognize both material 
and moral elements to reparations. Material reparations 
for an individual may include the restitution of access 
to, and title of, property taken or lost, a job, freedom, 
or a pension or a person’s good name. They may in¬ 
clude medical, psychiatric, or occupational therapy 
aimed at rehabilitation. They may encompass monetary 
compensation in the form of a lump sum, a pension, 
or a package of services for the victim and for the survi¬ 
vors of those killed. For collectivities, restitution of cul¬ 
tural or religious property, communal lands, or conhs- 
cated public buildings, and compensation for such 
property as cannot be returned, are options. 

Moral reparations are as important—generally 
more important from the victims’ perspective—than 
material ones. They cover a wide range of measures, 
most having to do with a felt need for telling the story, 
for justice, and for measures to avoid the repetition of 
crimes. They may include disclosure of the facts of a 
victim’s mistreatment or a loved one’s death, disclosure 
of the names and positions of those responsible, and 
disclosure of the patterns of repression. They may in- 
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The most brutal violence in Sierra Leone was often perpetrated against children. Several with amputated limbs stay at a shelter in 
Freetown, 1999. [teun voeten] 


elude official acknowledgement that government 
agents wronged the victims, and an apology may be of¬ 
ficially offered. They may also include the guarantee 
that those responsible suffer consequences, whether 
criminal, civil, or administrative will be brought to jus¬ 
tice and removed from positions of power. 

Moral reparations may also be as basic as tbe iden- 
tiheation and exhumation of the bodies of victims, and 
assistance in reburials and culturally appropriate 
mourning ceremonies. Assistance with finding the bo¬ 
dies of the dead or disappeared (that is, those kid¬ 
napped and surreptitiously killed, usually by security 
forces) is particularly key. These moral reparations also 
have a collective aspect, when entire communities ded¬ 
icate memorials or markers to their dead. Other collec¬ 
tive measures of moral reparation may include days of 
remembrance, the dedication of parks or other public 
monuments, renaming of streets or schools, preserva¬ 
tion of archives or of repressive sites as museums, or 
other ways of creating public memory. Educational re¬ 
form, the rewriting of history texts, and education in 
human rights and tolerance are all encompassed within 
the idea of “guarantees of non-repetition.” So too, in a 
broader sense, are the reform of courts, police and mili¬ 


tary forces, and other arms of state authority that may 
be implicated in the original violations. 

The trend in international law, finally, is to open 
up both civil and criminal court processes to allow in¬ 
creased access and voice to victims. Thus, the Inter- 
American Court of Human Rights in 1997 changed its 
procedures to allow victims direct representation be¬ 
fore the court, rather than indirect representation 
through the Inter-American Commission. The Europe¬ 
an Convention on Human Rights has allowed direct 
victim representation since its Protocol 11 entered into 
force in 1998. The Rome Statute of the ICC similarly 
allows victims to be present, and at certain points to 
make representations before the court. The Colombian 
Constitutional Court, in the 2003 Acevedo Martelo case, 
held that in cases of human rights violations (as op¬ 
posed to common crimes), the rights of victims had to 
be given considerable weight, and could override the 
rights of defendants to not have their cases reopened. 

The rights of victims to be granted access to a rem¬ 
edy, to reparations, and to some level of participation 
in criminal processes will, of course, be more complex 
in situations of genocide or crimes against humanity. 
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given the sheer numbers of victims and the limited re¬ 
sources available. A mixture of individual and collec¬ 
tive measures, and of moral and material reparations, 
will, under the best of circumstances, be the most that 
can be done, and yet be less than ideal. Creativity and 
attention to how these issues fit into larger reconstruc¬ 
tion and development processes will be needed in such 
situations, if these rights are to be made a reality. 

SEE ALSO Compensation; Psychology of Survivors; 
Reparations 
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Videotaped Testimonials 

Most survivor narratives of genocidal acts generated in 
the twentieth century exist in written or audio format. 
If survivors spoke about their experience in front of a 
camera, it was either in a war crimes trial setting or for 
a documentary filmmaker. The development of easy-to- 
use, affordable video technology in the early 1980s en¬ 
abled oral history projects not only to record the voice 
but also the face of the interviewee. Early videotaping 
projects focused primarily on Holocaust survivors, 
while others gathered the testimonials of survivors of 
the Armenian genocide. Aging survivors, the awareness 
that their stories would soon be lost, and a growing 
trend toward a visually oriented society generated a 
multitude of videotaping projects in the 1980s and 
1990s. The projects vary in size (amount of testimo¬ 
nies), scope (domestic vs. international), content 
(types of experiences covered), methodology (inter¬ 
view format and location of interview), and purpose 
(memorialization, therapy, research, education). 

Survivor and remembrance groups as well as re¬ 
search- and education-oriented institutions such as 
universities, research centers, and museums began to 
recognize the need for visual history. From large insti¬ 
tutions or projects that engage in local and internation¬ 
al videotaping of Holocaust survivors (e.g., the Fortun- 
off Video Archive for Holocaust Testimonies at Yale, 
United States Holocaust Memorial Museum, Yad 
Vashem) to smaller, locally oriented groups like memo¬ 
rial sites (e.g., the National Museum at Auschwitz, Ra- 
vensbriick Memorial Museum), videotaping survivors 
while they speak about their experience has become 
much more common among not only Jewish Holocaust 
survivors but also other victim groups and witnesses to 
the Nazi program of mass murder, such as the Sinti and 
Romani (so-called gypsy) survivors, rescuers, and lib¬ 
erators. By the end of 2003 an extraordinary amount of 
such survivor and witness accounts—estimated to 
number around 70,000—had been gathered world¬ 
wide. The majority (75%) of this massive data was col¬ 
lected by one project—the Survivors of the Shoah Visu¬ 
al History Foundation. Founded by filmmaker Steven 
Spielberg, it began to videotape survivors and other 
witnesses in 1994 and concluded its collection phase 
by 1999. Unprecedented on many levels, as of 2004, the 
foundation remains the largest archive of videotaped 
testimonials of Jewish Holocaust survivors, Sinti and 
Romani survivors, and other witnesses. 

Projects documenting genocidal crimes in places 
like Bosnia, Cambodia, and Rwanda as well as South 
Africa have consulted some of the larger Holocaust 
video archives on issues regarding videotaping survi¬ 
vors. The use of a video camera as a tool to create testi- 
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monials also plays a crucial role in a project called 
WITNESS. Founded in 1992 by the musician Peter Ga¬ 
briel, the Lawyers Committee for Human Rights, and 
the Reebok Foundation, WITNESS provides guidance, 
encouragement, and funding to local grassroots efforts 
to document human rights abuses with a video camera 
and to use the resulting video to expose those abuses 
and stimulate change. 

Videotaping techniques and interviewing styles 
vary widely, and numerous factors determine the most 
suitable methodology. The projected purpose of the 
testimonies, the hnancial resources available, and the 
intended location of the interviews are just a few ele¬ 
ments to consider. Resources may impose limits on the 
kind of video-recording equipment available and thus 
influence the visual quality of the testimony. The quali¬ 
ty of video may be important because the resulting tes¬ 
timonies could be intended for use in museum exhibits 
or documentaries, so broadcast-quality video may be 
required. Or, videotaping in remote geographic areas 
may limit the options on video equipment. Projects 
also differ in the choice of a specihc setting for taping. 
There could be a number of different settings in which 
to conduct interviews: in a studio, interviewee’s home, 
or another location relevant to the interviewee’s experi¬ 
ence. A studio can create a neutral environment, 
whereas the interviewee’s home can provide a personal 
environment and degree of comfort that may help the 
interviewee to recall his or her memories in addition to 
providing a visual background unique to each inter¬ 
viewee. Videotaping testimonials on location of the for¬ 
mer sites of persecution or genocidal acts can provide 
an additional visual and create a direct link between the 
past event (interviewee’s narrative) and the present (a 
visual of the interviewee in the actual location) or give 
“physical evidence such as . . . forensic documentation 
of corpses or mass graves” (Stephenson, 2000, p. 44). 

The size and intent of a project may determine 
whether the interview will be conducted with a time 
limit. If no such limitation exists, survivors have the 
opportunity to tell as much as they can remember and/ 
or even correct previous statements in follow-up ses¬ 
sions. A time restriction is often implemented to enable 
a greater number of interviewees to tell their stories. 
The interviewing methodology ranges from a free- 
flowing approach, in which interviewers only ask ques¬ 
tions for follow-up or clarihcation, to a more structured 
approach, in which interviewees are guided to tell their 
story in a more chronological manner, to those con¬ 
ducted in an investigatory manner. Historians interest¬ 
ed in specihc events and individuals involved in crimi¬ 
nal investigations or trials prefer the more directed 
approach with as many clarifying questions asked as 


possible. However, tbis does not preclude other inter¬ 
views from yielding equally important information. Ul¬ 
timately, the “quality”—a very subjective and not easily 
dehned descriptor—of an interview is shaped by tbe in¬ 
terviewee, not the interviewer. The interview may in¬ 
clude descriptions of life before, during, and after the 
event. Some projects focus exclusively on the actual 
event and are less concerned with the before and after 
an approach often taken if the intent is to document the 
event for legal purposes or if the project’s limited re¬ 
sources make a closer focus imperative. It is important 
to include narration on the life led before tbe act of 
genocide occurred if that way of life became extinct as 
a result. Therefore, allowing survivors to verbally recre¬ 
ate the past adds historical value. Equally important is 
the discussion of survivors’ experiences after the event 
up to the time of taping, especially if the interview oc¬ 
curs many years after the fact. How does one cope with 
the experience? How does one go on living? Videotape 
also allows for the inclusion of additional documentary 
evidence-showing on camera a prisoner uniform worn 
in a concentration camp, a number tattooed on one’s 
arm, or photos of family members who perished are 
just a few examples. A commonality exists among these 
approaches: allowing the survivors to tell the story in 
their own words. 

First-person accounts have been considered by 
some as questionable historical resources. Memory is 
deemed too unreliable, particularly if testimonies are 
taken many years after the event. In 2000, however, 
historian Christopher Browning noted about his re¬ 
search on a Jewish forced labor camp, for which he 
used Holocaust survivor testimonies taken over several 
decades after World War II ended, that those testimo¬ 
nies were “more stable and less malleable” than he had 
anticipated (p. 91). The argument that only sources 
created at the time of the event are reliable should also 
be questioned. German documents created during the 
1940s were often “designed to mislead rather than to 
inform, to hide rather than to reveal”(Bauer, 2001, p. 
23). Videotaped survivor testimonies are especially 
crucial when historical knowledge has largely been 
based on perpetrator documentation and, as in the case 
of the Holocaust, the perpetrators tried to eradicate not 
only a people but also all documentation of that eradi¬ 
cation itself. 

Many efforts to collect Holocaust survivor testimo¬ 
nies audiovisually have been initiated to preserve the 
past and to educate future generations. Video records 
simultaneously the words, facial expressions, body lan¬ 
guage, and visual context surrounding survivors while 
they recount their experience and, as such, makes his¬ 
tory not only come alive but also gives it a human di¬ 
mension. 
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The videotaped interviews with Holocaust survi¬ 
vors and witnesses to the atrocities of World War 11 in 
the 1970s, 1980s, and 1990s present a unique opportu¬ 
nity for future generations of educators, students, and 
researchers. However, the faces and voices of survivors 
of other genocides should be included to create com¬ 
prehensive documentation on genocides in general. 

SEE ALSO Evidence; Films, Armenian 

Documentary; Films, Holocaust Documentary; 
Memoirs of Survivors; Memorials and 
Monuments; Television 
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[AUGUST 4, 1912-JULY 17, 1947] 

Swedish diplomat 

Raoul Wallenberg has entered history as a humanitari¬ 
an activist who took considerable personal risks to save 
men, women, and children from impending genocide. 
In the summer and fall of 1944, and until his disappear¬ 
ance in January 1945, Wallenberg was affiliated with 
the Swedish Legation in Budapest, Hungary, where he 
conducted a special rescue mission to save many thou¬ 
sands of Hungarian Jews from deportation to the Nazi 
extermination camps. Wallenberg had no kinship to 
the victims; he was a Lutheran by faith and a neutral 
Swede by nationality. Yet he accepted a difficult and 
dangerous assignment in a foreign country—a mission 
which he carried out with skill, determination, and 
courage. 

Early Life and Humanitarian Appointments 

Wallenberg was born in 1912 in Stockholm to an aris¬ 
tocratic family of industrialists and bankers. In 1930 he 
graduated from secondary school with top grades, in 
particular in Russian, which would serve him well in 
his later career. Following compulsory military service, 
he traveled to the United States to study architecture 
at the University of Michigan in Ann Arbor, from which 
he received his B.S. degree in 1935. Following his re¬ 
turn to Sweden, he took a position with a Swedish hrm 
in Cape Town, South Africa, engaged in the sale of 
building materials. In 1936 he was employed at a 
branch office of a Dutch bank in Haifa, Palestine (pres¬ 
ent-day Israel). In Palestine he met Jews who had fled 


from persecution in Germany. Back in Sweden, Wallen¬ 
berg became the business partner of Kalman Lauer, a 
Hungarian Jew based in Stockholm and director of the 
Central European Trading Company, an import and 
export hrm specializing in hne foods such as foie gras. 
In 1941 Wallenberg became foreign trade representa¬ 
tive of the hrm and in this capacity traveled to many 
European countries, including Hungary, Germany, and 
Nazi-occupied Erance. 

World War II is remembered as the stage for the 
major genocide of the twentieth century, following the 
Ottoman extermination of Armenians. Adolf Hitler’s 
“hnal solution of the Jewish question” hrst consumed 
the Polish, Baltic, Ukrainian, Russian, and West Euro- 
peanjews from countries under Nazi occupation. Until 
1944 the 700,000 Jews in Hungary had been spared, 
since Hungary’s head of state. Admiral Miklos Horty, 
was an ally of the Germans, and thus Hitler’s henchmen 
could not freely operate there. This situation changed 
when Hungary was occupied by the Nazis in March 
1944, and the deportation of Hungarian Jews to Ausch- 
witz-Birkenau began. The hrst victims were the Jews 
from the countryside, more than 400,000 of whom 
were deported in the months of May and June 1944. 

Eaced by grave danger, some of the Jews in Buda¬ 
pest sought protection from the embassies of neutral 
countries, especially those Jews who could show some 
links with those countries and thus request special 
passports. The Swedish Legation in Budapest issued 
some seven hundred temporary passports; those pos¬ 
sessing the passports were exempted from having to 
wear the Star of David. In view of the magnitude of the 
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Raoul Wallenberg, Swedish Renaissance man and diplomat, used 
his diplomatic status to save Hungarian Jews during the 
Holocaust. He also negotiated with Adolf Eichmann and other 
Nazi officers for the cancellation of deportations to concentration 
camps by playing on their fears that the Allies would eventually 
prosecute those responsible for such war crimes, [ushmm] 

problem, Valdemar Langlet, head of the Swedish Red 
Cross, provided assistance to the Swedish Legation. He 
rented buildings in the name of the Red Cross and iden- 
tihed these buildings as the “Swedish Library” or 
“Swedish Research Institute,” although they were es¬ 
sentially intended as hiding places for Jews. Further¬ 
more, the Legation turned to the Ministry of Foreign 
Affairs in Stockholm and requested more staff. 

Meanwhile, following the establishment of the 
American War Refugee Board in 1944, an organization 
whose task was to save Jews from Nazi persecution, the 
World Jewish Congress, held a meeting in Stockholm 
to organize a rescue mission for the Hungarian Jews. 
The organization considered sending Count Folke Ber- 
nadotte, chairperson of the Swedish Red Cross and a 
relative of King Gustav V. When the Hungarian govern¬ 
ment did not approve Bernadotte, Lauer proposed that 
Wallenberg be sent instead. 

In late June 1944 Wallenberg was appointed hrst 
secretary of the Swedish Embassy in Budapest. The em¬ 
bassy granted him very hroad powers of initiative, and 
he did not have to clear his decisions concerning the 
rescue mission with Stockholm or with the Swedish Le¬ 


gation in Budapest, which at the time was headed hy 
Minister Carl Ivar Danielsson and assisted by his depu¬ 
ty Legation secretary Per Anger. 

Assisting the Jews 

When Wallenberg arrived in Budapest on July 9, 1944, 
about 200,000 Jews were still in the capital. SS- 
Obersturmhannfuhrer Adolf Eichmann intended to de¬ 
port all of them within a few days, but King Gustav V 
addressed a letter to Horty containing a humanitarian 
appeal to stop tbe deportation of Jews. Upon Horty’s in¬ 
tercession, the deportations were canceled. Historians 
speculate that the cancelling of deportations was in part 
due to SS-Chief Heinrich Himmler, who was attempt¬ 
ing to negotiate a separate peace agreement with the 
Western Allies and thus believed he would improve his 
negotiating position hy making certain concessions to¬ 
ward the Jews. 

Wallenberg’s hrst task in Budapest was to design 
a Swedish protective passport (Schutz-Pass), printed in 
blue and yellow (Sweden’s national colors), bearing the 
Three Crowns heraldry in the center. Although these 
“protective passports” were not documents customarily 
recognized in international diplomatic practice, they 
did appear official enough and impressed the German 
and Hungarian authorities sufficiently to persuade 
them to leave the hearers in peace. Initially 1,500 such 
passports were issued, soon thereafter another 1,000, 
and eventually the quota was raised to 4,500. Scholars 
estimate that Wallenberg actually issued three times 
that amount. Meanwhile his department at the Swedish 
Legation continued to grow, eventually employing 340 
persons and volunteers, and harboring 700 persons 
wbo lived on the premises of the Legation. 

When on October 15, 1944, Horty announced that 
he was seeking a separate peace agreement with the 
Russians, German troops quickly deposed him, and he 
was replaced by the leader of the Hungarian Nazis, 
Eerenc Szalasi, the leader of the Arrow Cross move¬ 
ment. Thereupon Wallenberg proceeded to expand tbe 
“Swedish houses” to thirty-two buildings, mostly in 
Budapest, where many of the Jews resided. The number 
of inhabitants of these houses reached 15,000. Other 
diplomatic missions in Budapest also started issuing 
protective passports. 

In November 1944 Eichmann forced thousands of 
Jews to leave Hungary by foot, some 200 kilometers to 
the Austrian border. Wallenberg distributed protective 
passports, food, and medicine to many victims of these 
forced marches, and by threats and bribes persuaded 
the Nazis to release those who had been given Swedish 
passports. Then followed the deportations by train¬ 
loads, and again Wallenberg personally went to the 
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A four-meter-high (13-feet-high) bronze monument to Raoul 
Wallenberg, the Swedish diplomat who saved tens of thousands 
of Hungarian Jews in World War II, was unveiled Friday May 28 
1999, in the Stockholm suburb Lidingo, where he was born. The 
sculpture symbolizes Wallenberg with hands behind his back, 
clandestinely giving out Swedish passports, [ap wide world 

PHOTOS] 

train stations to save individuals. Reports claim that he 
climbed on trains and passed bundles of protective 
passports to the occupants. 

Early in January 1945 Wallenberg learned that 
Eichmann was about to liquidate the Jews in the ghet¬ 
tos. Wallenberg, with the assistance of an Arrow Cross 
member Pa’l Szalay, whom he had bribed, approached 
General August Schmidthuber, commander of the Ger¬ 
man troops in Hungary. Due to this intervention, the 
massacre was averted. On January 12, 1945, Soviet 
troops entered Budapest and found some 120,000 Jews 
still alive in the city. On January 17, Wallenberg and 
his chauffeur traveled to the Soviet military headquar¬ 
ters in Debrecen, in eastern Hungary. It appears that 
there he was arrested on suspicion of espionage for the 
United States and taken to Lubjanka Prison in Moscow, 
where, according to Soviet sources and the so-called 


Smoltsov Report, he died of a heart attack on July 17, 
1947. Another version of the story stated that Wallen¬ 
berg was still alive in the 1970s and 1980s. hollowing 
the collapse of the Soviet Union, new efforts were un¬ 
dertaken to clarify his fate, and in conhdential talks 
between Russian and Swedish diplomats, the ver¬ 
sion emerged that he had been executed in 1947. A 
Swedish-Russian working group that investigated the 
matter found no hard evidence to support this theory. 

Wallenberg’s Legacy 

It is not certain exactly how many persons were directly 
or indirectly saved by Wallenberg’s mission. Certain is 
that his tireless efforts, combined with the initiatives 
taken by the Swedish Red Cross, the International 
Committee of the Red Cross, other diplomatic missions 
in Budapest, and the papal nunciature, saved as many 
as 100,000 Hungarian Jews from the Holocaust. 

There are many parks, monuments, statues, and 
institutes named after him, notably the Raoul Wallen¬ 
berg Human Rights Institute at the University of Lund 
in Sweden. 

On June 20, 2000, the United Nations Secretary- 
General Koh Annan remarked at a memorial service in 
Budapest that “Raoul highlighted the vital role of the 
bystander, of the third party amidst conflict and suffer¬ 
ing. It was here, in the face of despair, that his interven¬ 
tion gave hope to victims, encouraged them to hght and 
resist, to hang on and bear witness.” 

Wallenberg is an honorary citizen of the United 
States, Canada, Israel, and the city of Budapest. 

SEE ALSO Rescuers, Holocaust 
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Wannsee Conference 

On January 20, 1942, Reinhard Heydrich, the head of 
the Nazi Security Police and the SS Security Service, 
and fourteen other senior SS officers, Nazi Party offi¬ 
cials, and civil servants met in a villa in the Berlin sub¬ 
urb of Wannsee to discuss preparations for the Final 
Solution. When American legal investigators uncov¬ 
ered minutes (the sixteenth copy out of an original thir¬ 
ty) for the meeting among German Foreign Office re¬ 
cords in March 1947, the meeting rapidly attained 
postwar notoriety and became known as the Wannsee 
Conference. 

The conference’s impact lay partly in the clarity 
with which its minutes (or so-called Protocol) revealed 
Nazi thinking. Consisting largely of an extended pre¬ 
sentation by Heydrich, the Protocol offered a sober ac¬ 
count of the evolution of Nazi policy on the Jews, cul¬ 
minating in “new possibilities in the East.” A table 
slated 11 million European Jews, divided up by coun¬ 
try, for inclusion in the plan. Although murder was not 
explicitly proposed, one section of the Protocol was un¬ 
equivocal: 

In large, single-sex labour columns, Jews fit to 
work will work their way eastwards constructing 
roads. Doubtless the large majority will be elimi¬ 
nated by natural causes. Any final remnant that 
survives will doubtless consist of the most resis¬ 
tant elements. They will have to be dealt with ap¬ 
propriately, because otherwise, by natural selec¬ 
tion, they would form the germ cell of a new 
Jewish revival. 

None of the participants at the meeting, many 
coming from long-established ministries—the Ministry 
of the Interior, the Ministry of Justice, the Eoreign Min¬ 
istry, and the Reich Chancellery—protested. To many 
postwar observers it seemed incredible that such edu¬ 


cated men, eight of them holding doctorates, had gone 
along with such proposals. As a symbol of the orderly 
governance of genocide, the protocol remains without 
parallel. 

A more contentious subject among scholars is the 
meeting’s policy signihcance for the emergence of the 
Pinal Solution. Heydrich’s invitation and opening re¬ 
marks suggested that the meeting was of great impor¬ 
tance and was needed to clarify fundamental issues. 
Postwar investigators were also aware that around De¬ 
cember, when the meeting was originally scheduled to 
take place, Hans Prank had alluded in Poland to funda¬ 
mental discussions taking place in Berlin. Por these rea¬ 
sons and coupled with the Protocol’s systematic listing 
of all European Jews, many postwar observers believed 
it was at the Wannsee Conference that genocide had 
been decided. What cast doubts on this assertion, how¬ 
ever, are the facts that mass killings had begun in Rus¬ 
sia six months earlier, preparations for the Belzec camp 
were well underway, and the Chelmno death camp had 
been in operation since early December 1941. More¬ 
over, it is not clear that Heydrich or his guests were se¬ 
nior enough to make important decisions about the 
Pinal Solution. 

Historians have therefore puzzled over a meeting 
that seemed to be asking questions well after the shoot¬ 
ing had started. Their answers have varied according to 
their broader understanding of how genocidal policy 
emerged. Por those who believe a fundamental com¬ 
mand was uttered injuly 1941 or indeed earlier, Wann- 
see’s function seems, at best, secondary and may have 
been almost entirely symbolic—as the historian Eber- 
hard Jiickel argued in a seminal article in 1992. Por 
those historians, by contrast, who believe that a deci¬ 
sion to murder all European Jews—as opposed to the 
Soviet killings—crystallized piecemeal over the second 
half of 1941, the meeting’s timing makes more sense as 
a response to an emerging consensus among Nazi lead¬ 
ership about the way to go forward. The timing may 
also have resulted from the negative reaction among 
some Berlin officials to the rapidly disseminated news 
that Berlin Jews had been shot on arrival in Riga on No¬ 
vember 29 and 30, 1941. One of the first mass execu¬ 
tions of Germanjews, this had a different psychological 
significance than the already familiar content of the 
Einsatzgruppen reports from Russia. Wannsee was thus 
partly convened to ensure that the Reich’s ministries 
were on board. 

What is also clear is that Heydrich invited many of 
the agencies with whom his security police had regular¬ 
ly experienced disputes over lines of authority. Indeed, 
some agencies, notably representatives of the general 
government, were added only as an afterthought when 
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new evidence of their resistance to his mandate came 
to light. Heydrich wanted to assert the SS’s and specih- 
cally his leadership on the Jewish question. Moreover, 
to remove potential opposition to the deportation of 
more German Jews, he wanted to obtain agreement on 
any special categories to be exempted—highly decorat¬ 
ed Jewish veterans from World War I, Jews in mixed 
marriages, and so forth. Much of the Protocol was 
taken up with these matters, and it is clear that Hey¬ 
drich sought to undo most of the protection for half- 
Jews and also quarter-Jews that the Ministry of the Inte¬ 
rior had thus far managed to maintain. This was the 
one significant area in which the Protocol registered 
any dissent from Heydrich’s proposals, although in ad¬ 
vocating the “compromise” of sterilizing all half-Jews, 
the Interior Ministry’s Wilhelm Stuckart went much 
further in Heydrich’s direction than had previously 
been the case. 

The Wannsee Conference’s true impact is hard to 
gauge. It is known that Heydrich was pleased with the 
outcome, and he conveyed to his subordinates the no¬ 
tion that the Security Police’s authority had been en¬ 
hanced. The deportation of German Jews, and the kill¬ 
ing rate, both accelerated in the spring. On the question 
of the Mischlinge (half-Jews), however, followup meet¬ 
ings showed that considerable resistance to their being 
equated with “full Jews” remained, and in this regard 
Heydrich did not achieve the breakthrough he had 
hoped for. 

SEE ALSO Germany; Heydrich, Reinhard; Holocaust 
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War 

For many centuries, western European attitudes to¬ 
ward the legality of war were dominated by the teach¬ 


ings of the Roman Catholic Church. War was regarded 
as a means of obtaining reparation for a prior illegal act, 
and was sometimes regarded as being commanded by 
God. In this way much of the debate centered on the 
distinction between just and unjust wars, a distinction 
that began to break down in the late sixteenth century. 
In time, leaders justified wars if they were undertaken 
for the defense of certain vital interests, although there 
were no accepted objective criteria for determining 
what those vital interests were. In the twenty-first cen¬ 
tury, international lawyers and states rarely use the 
term war. This is because “war” has a technical and 
somewhat imprecise meaning under international law, 
and states engaged in hostilities often deny there is a 
state of war. The difference between war and hostilities 
falling short of war may appear very fine, but it can 
have important consequences especially in regard to 
the relations between states. Since the adoption of the 
United Nations Charter in 1945, there is a general pro¬ 
hibition on the use of force by states except in accor¬ 
dance with the provisions of the Charter itself. In this 
way the question is more about the use of force than 
the right to declare war. This is reflected in the difficul¬ 
ty government representatives have had in finding an 
acceptable definition for the crime of aggression under 
the 1998 Rome Statue of the International Criminal 
Court. 

Laws of War/International Humanitarian Law 

Among the equivalent and interchangeable expres¬ 
sions, the “laws of war,” the “law of armed conflict,” 
and “international humanitarian law,” the first is the 
oldest. War crimes come under the general umbrella of 
international humanitarian law, and may be defined as 
the branch of international law limiting the use of vio¬ 
lence in armed conflicts. The expression “laws of war” 
dates back to when it was customary to make a formal 
declaration of war before initiating an armed attack on 
another state. 

In the twenty-first century, the term armed conflict 
is used in place of war, and while the military tend to 
prefer the term law of armed conflict, the International 
Committee of the Red Cross and other commentators 
use the expression “international humanitarian law” to 
cover the broad range of international treaties and prin¬ 
ciples applicable to situations of armed conflict. The 
fundamental aim of international humanitarian law is 
to establish limits to the means and methods of armed 
conflict, and to protect noncombatants, whether they 
are the wounded, sick or captured soldiers, or civilians. 

International humanitarian law is comprised of 
two main branches; the law of the Hague and the law 
of Geneva. The law of the Hague regulates the means 
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Refugees forced from their homes as a result of the Spanish Civil 
War arrive at the French border town of Luchon. [hulton- 

DEUTSCH COLLECTION/CORBIS] 

and methods of warfare. It is codified primarily in the 
regulations respecting the Laws and Customs of War 
on Land (“the Hague Regulations”) annexed to the 
1907 Hague Convention IV (“the Hague Regulations”). 
These govern the actual conduct of hostilities and in¬ 
clude matters such as the selection of targets and weap¬ 
ons permissible during armed conflict. The law of Ge¬ 
neva is codified primarily in four conventions adopted 
in 1949, and these are known collectively as the Gene¬ 
va Conventions for the Protection of War Victims. 
Their aim is to protect certain categories of persons, in¬ 
cluding civilians, the wounded, and prisoners of war. 

After the piecemeal development of international 
humanitarian law at the end of the nineteenth century 
and the beginning of the twentieth century, the experi¬ 
ence of World War II exposed the shortcomings in the 
legal regulation of this field dramatically. This realiza¬ 
tion led to the adoption of the four Geneva Conven¬ 
tions for the Protection of War Victims in 1949. The 
adoption of the Conventions, coupled with the earlier 
well developed body of Hague law governing the con¬ 
duct of hostilities by armed forces, meant that tradi¬ 
tional interstate wars, or “armed conflicts” to use the 
language of the Conventions, were now well-regulated, 
in theory at least. The phrase “armed conflict” was em¬ 


ployed to make it clear that the Conventions applied 
once a conflict between states employing the use of 
arms had begun, whether or not there had been a for¬ 
mal declaration of war. 

As the majority of armed conflicts in the cold war 
period were not interstate wars of the kind envisaged 
by traditional international humanitarian law, obvious 
gaps in the legal regulation governing armed conflicts 
remained. The adoption of the Geneva Conventions 
marked a break with the past in that Article 3, which 
was common to all four Conventions, sought to estab¬ 
lish certain minimum standards of behavior “in the 
case of armed conflict not of an international charac¬ 
ter.” In an attempt to address deficiencies in the 1949 
Geneva Conventions, Additional Protocols 1 and II 
were adopted in 1977. 

Protocol I applies to international armed conflict 
and brought what was often referred to as “wars of na¬ 
tional liberation” within the definition of international 
conflicts. Protocol II, on the other hand, did not apply 
to all noninternational armed conflicts, but only to 
those that met a new and relatively high threshold test. 
Despite the time and effort that was involved in draft¬ 
ing and agreeing the Protocols, the result was less than 
satisfactory, especially from the point of view of classi¬ 
fying armed conflicts to determine which Protocol, if 
any, applies in a given case. The applicability of Proto¬ 
col II is quite narrow, and this helps explain in part 
why so many states are party to it. 

Codification of War Crimes 

The United Nations Commission for the Investigation 
of War Crimes was established in the aftermath of 
World War II in order to prepare the groundwork for 
the prosecution of war criminals arising from atrocities 
committed during the war. One of the features of the 
1945 Charter of the International Military Tribunal at 
Nuremberg is that the crime of genocide did not appear 
in its substantive provisions. Consequently, tbe Tribu¬ 
nal convicted tbe Nazi war criminals of “crimes against 
humanity” for the crimes committed against the Jewish 
people in Europe. 

The relationship between war crimes, genocide, 
and crimes against humanity is somewhat complex due 
to the historical development of each category of inter¬ 
national crime. The most significant practical legal 
issue to be considered is the necessity for some form 
of armed conflict before there can be a war crime. In 
the case of genocide, there is no requirement for such 
crimes to take place in the context of a war or armed 
conflict. However, such crimes can often be committed 
as part of a wider conflict to achieve some of tbe broad¬ 
er aims of participants. Tbe chaos and breakdown in 
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law and order characteristic of armed conflict provides 
potential perpetrators with an opportunity to pursue il¬ 
legitimate objectives and methods. 

Historically, it was also probably easier to evade re¬ 
sponsibility for such crimes when they were committed 
in the course of an armed conflict. With the advent of 
the International Criminal Tribunals for the former Yu¬ 
goslavia and Rwanda, Special Courts and the Interna¬ 
tional Criminal Court, this situation no longer prevails. 

The concept of a war crime is broad and encom¬ 
passes many different acts committed during an armed 
conflict. It is synonymous in many people’s minds with 
ethnic cleansing, mass killings, sexual violence, bom¬ 
bardment of cities and towns, concentration camps, 
and similar atrocities. War crimes may be dehned as a 
grave or serious violation of the rules or principles of 
international humanitarian law—for which persons 
maybe held individually responsible. The Geneva Con¬ 
ventions oblige states to provide effective penal sanc¬ 
tions for persons committing, or ordering to be com¬ 
mitted grave violations of the Conventions. In fact, in 
such cases all states are required to assume power to 
prosecute and punish the perpetrators. Such provisions 
only apply if the violations were committed in the 
course of an international armed conflict. In reality, it 
is often difficult to determine if a particular situation 
amounts to an “international” or a “noninternational 
armed conflict.” However, although legally of some sig- 
nihcance, it does not alter the serious nature of the 
crimes in the hrst instance. 

Furthermore, decisions of the International Crimi¬ 
nal Tribunals for the former Yugoslavia and Rwanda 
have ruled that many principles and rules previously 
considered applicable only in international armed con¬ 
flict are now applicable in internal armed conflicts, and 
serious violations of humanitarian law committed 
within the context of such internal conflicts constitute 
war crimes. Such decisions, and the adoption of the 
Rome Statute of the International Criminal Court, have 
tended to blur the legal signihcance of the distinction 
between international and noninternational armed 
conflicts. 

Genocide and Crimes Against Humanity 

The judgment of the International Military Tribunal at 
Nuremberg was controversial in some respects. One of 
the main reasons why it was considered necessary to 
draft a convention that dealt specifically with the crime 
of genocide was the limited scope given to “crimes 
against humanity” at the time. 

A crime against humanity referred to a wide range 
of atrocities, but it also had a narrow aspect, and the 
prevailing view in the aftermath of World War II was 


that crimes against humanity could only be committed 
in association with an international armed conflict or 
war. The Allies had insisted at Nuremberg that crimes 
against humanity could only be committed if they were 
associated with one of the other crimes within the Nu¬ 
remberg Tribunal’s jurisdiction, that is, war crimes and 
crimes against peace. In effect they had imposed a re¬ 
quirement or nexus, as it became known, between 
crimes against humanity and international armed con¬ 
flict. For this reason many considered that a gap existed 
in international law that needed to be addressed. The 
General Assembly of the United Nations wanted to go 
a step further recognizing that one atrocity, namely 
genocide, would constitute an international crime even 
if it were committed in time of peace. The distinction 
between genocide and crimes against humanity is less 
significant today, because the recognized definition of 
crimes against humanity has evolved and now refers to 
atrocities committed against civilians in peacetime and 
in wartime. The Rome Statute of the International 
Criminal Court provides that crimes against humanity 
must have been committed as part of a “widespread or 
systematic attack directed against any civilian popula¬ 
tion.” 

Some states were concerned that international law 
did not seem to govern atrocities committed in peace¬ 
time (as opposed to during a time of armed conflict or 
war) and called for the preparation of a draft conven¬ 
tion on the crime of genocide. The Convention on the 
Prevention and Punishment of the Crime of Genocide 
was adopted in 1948, and entered into force on January 
11, 1951. 

Under the Convention, the crime of genocide has 
both a physical element—certain listed acts such as 
killing, or causing serious mental or bodily harm to 
members of a racial group—and a mental element, 
which upholds the acts must be committed with intent 
to destroy, in whole of in part, a national, ethnic, racial 
or religious group “as such.” Although earlier drafts 
had included political groups, this was later dropped 
during hnal drafting stages. In this way, the killing of 
an estimated 1.5 million Cambodians by the Khmer 
Rouge is not generally considered to have been geno¬ 
cide as dehned under the Genocide Convention (both 
the perpetrators and the majority of the victims were 
Khmer). However, its widespread and systematic na¬ 
ture qualihes it as one of the twentieth century’s most 
notorious crimes against humanity. The dehnition in 
the Convention is essentially repeated in Article 6 of 
the Rome Statute of the International Criminal Court, 
and in the relevant statues of the International Criminal 
Tribunals for the former Yugoslavia and Rwanda. 
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Ray Murphy 

War Crimes 

Grave offenses against the laws of warfare entailing the 
penal responsibility of individuals constitute war 


crimes, long punished according to national laws and 
procedures. At the international level, war crimes were 
first clearly defined after World War II by the Charter 
of the International Military Tribunal. The internation¬ 
al experience with prosecuting and punishing war 
criminals was followed hy the codihcation of rules in 
the 1949 Geneva Conventions, the 1977 Additional 
Protocols, the statutes of international criminal tribu¬ 
nals for former Yugoslavia and Rwanda, and most re¬ 
cently, in the Statute of the International Criminal 
Court. 

Much earlier precedents for punishing war crimes 
can be found in ancient Greece and Rome, the Laws of 
Manu in India, the code of Bushido in Japan, the Old 
Testament and the Qur’an. Violations of the laws and 
customs of war were punished by military commanders 
or national tribunals. Internationally, the hrst reported 
trial against a war criminal took place in Breisach in 
1474, and in which Peter of Hagenbach was con¬ 
demned for “crimes against the laws of man and of 
God.” 

The Lieber Code, promulgated by President Lin¬ 
coln during the U.S. Civil War in 1863, was one of the 
hrst attempts to codify laws of war on national level. 
It provides for the following: 

all wanton violence committed against persons 
in the invaded country, all destruction of proper¬ 
ty ... all robbery, all pillage or sacking, even after 
taking a place by main force, all rape, wounding, 
maiming, or killing of such inhabitants, are pro¬ 
hibited under the penalty of death, or such other 
severe punishment as may seem adequate for the 
gravity of the offense. A soldier, officer, or pri¬ 
vate, in the act of committing such violence, and 
disobeying a superior ordering him to abstain 
from it, may be lawfully killed on the spot by 
such superior. 

The Oxford Manual on the laws of war on land, 
adopted in 1880 by the Institute of International Law, 
provided in Article 84 that “offenders against the laws 
of war are liable to the punishments specihed in the 
penal law.” Article 3 of the 1907 Hague Convention re¬ 
specting the laws and customs of war on land only re¬ 
quired that “a belligerent party which violates the pro¬ 
visions of the . .. Regulations shall, if the case demands, 
be liable to pay compensation. It shall be responsible 
for all acts committed by persons forming part of its 
armed forces.” No individual personal responsibility 
was yet introduced into international law. 

World War 1 

World War I led to a major step forward in the develop¬ 
ment of the rules concerning war crimes. Offenses 
against the law of war were prosecuted by national 
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courts of several belligerent countries, and the Treaty 
of Versailles (1919) proclaimed that the responsibility 
for these offenses fell to the German emperor. Howev¬ 
er, an attempt to create an international court was op¬ 
posed by the United States. The Dutch government 
granted asylum to the now-deposed emperor, William 
II of Hohenzollern, who could then not be tried by the 
special tribunal envisaged by the treaty. 

Article 228 of the treaty also stated that “the Ger¬ 
man Government recognizes the right of the Allied and 
Associated Powers to bring before military tribunals 
persons accused of having committed acts in violation 
of the laws and customs of war.” The persons accused 
of the crimes, however, were not handed over. Instead, 
Germany tried some of the accused before the Supreme 
Court of Leipzig, created expressly for this purpose. Of 
the 896 individuals accused of war crimes, only 45 
were tried, and only 9 were convicted. The sentences 
were light and the convicted prisoners were pardoned 
a few years later. 

Prosecution of War Crimes during and after 
World War II 

Determined not to repeat the problem of allocating 
war-crimes responsibility after World War I, the Allied 
powers tried a new approach during World War II. 
They repeatedly warned the Axis powers of their re¬ 
sponsibility for war crimes. The Moscow Declaration of 
1943 distinguished between two sorts of war crimes. 
The hrst category of crimes were committed by German 
soldiers and members of the Nazi party who were re¬ 
sponsible for, or took a consenting part in atrocities, 
massacres, and executions. They were sent back to be 
tried and punished in the countries where their crimes 
had been committed. The second category of German 
war criminals constituted those whose offenses had no 
particular geographical localization. These would be 
punished by joint decision of the governments of the 
Allies. 

For the first category of war criminals, the first tri¬ 
als were held in Krasnodar (Russia) and Kharkov 
(Ukraine) in 1943, before the war had ended. Military 
tribunals for the second category of criminals were set 
up in Germany’s occupation zones and were regulated 
by Law No. 10, of the Allied Control Council, which 
was passed on December 20, 1945 and which estab¬ 
lished a uniform basis of material law and procedure. 

International prosecution was based on the Lon¬ 
don Agreement for the prosecution and punishment of 
the major war criminals of the European Axis Power, 
signed on August 8, 1945. This agreement includes the 
Nuremberg Charter of the International Military Tribu¬ 
nal. Article 6 of the charter established individual re- 



Field Marshal Wilhelm Keitel on trial at Nuremberg. Convicted of 
war crimes for planning and overseeing Germany’s military 
campaigns during World War II, he was hanged at dawn on 
October 16, 1946, his final request to be shot by a firing squad, 
as befits a loyal soldier, having been denied, [hulton-deutsch 

COLLECTION/CORBIS] 

sponsibility for crimes against peace, war crimes, and 
crimes against humanity. It was the hrst time that this 
terminology appeared in an international treaty. The 
dehnitions of each category of crime, as given by the 
charter, was only exemplary, not exhaustive. 

The principles established by the Charter and the 
judgment of the Nuremberg tribunal were affirmed and 
recognized by the United Nations General Assembly 
Resolution 95(1), which was adopted on December 11, 
1946. They were not fully formulated until later, how¬ 
ever—in 1950, by the International Law Commission. 
Another tribunal, similar to that of Nuremberg, was es¬ 
tablished in Tokyo and was based on a Special Procla¬ 
mation of General Douglas MacArthur as the Supreme 
Commander in the Far East. MacArthur took this ac¬ 
tion by virtue of the authority delegated to him by the 
four Allied Powers at war with Japan. 

Non-Applicability of Statutory Limitations 

In order to avoid the accused escaping prosecution be¬ 
cause of statutory limitations to the crimes committed 
during the World War II, member states drafted the 
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Convention on the Non-Applicability of Statutory Lim¬ 
itations to War Crimes and Crimes against Humanity, 
which was adopted by the United Nations General As¬ 
sembly on November 26, 1968. At the regional level, 
the European Convention on the Non-Applicability of 
Statutory Limitations to Crimes against Humanity and 
War Crimes was signed at Strasbourg on January 25, 
1974. This new convention narrowed the definition of 
crimes against humanity in comparison with the Unit¬ 
ed Nations Convention. 

The 1949 Geneva Conventions and 
1977 Additional Protocols 

The four Geneva Conventions adopted on August 12, 
1949, underlined the importance of domestic legisla¬ 
tion and domestic jurisdiction in the prosecution and 
punishment of war criminals. According to the Con¬ 
ventions, the contracting parties must: 

• enact legislation necessary to provide effective 
penal sanctions for grave breaches; 

• search for those who have committed or gave the 
order to commit grave breaches; 

• bring such persons before its courts, regardless of 
their nationality, or hand over such persons for 
trial to another contracting party for trial and pun¬ 
ishment; and 

• take measures necessary to suppress all acts con¬ 
trary to the provisions of the convention other than 
the grave breaches. 

Grave breaches are defined in common Articles 50/ 
51/130/147 as acts committed against persons and 
property protected by tbe conventions, including: 

• willful killing; 

• torture or inhuman treatment, including biological 
experiments; 

• willfully causing great suffering or serious injury 
to body or health; 

• unlawful deportation or transfer or unlawful con¬ 
finement of a protected person under the Fourth 
Convention; 

• compelling a protected person to serve in the 
forces of a hostile Power; willfully depriving a pro¬ 
tected person of the rights of fair and regular trial 
prescribed in tbe conventions; 

• taking of hostages 

• extensive destruction and appropriation of proper¬ 
ty, not justified by military necessity and carried 
out unlawfully and wantonly. 

Tbe First Additional Protocol revisited the defini¬ 
tion of war crimes, specifying the conditions that 


would render such crimes punishable by law. It is im¬ 
portant to emphasize that not all war crimes are, in fact, 
“grave breaches” as listed in the Geneva Conventions 
and the First Additional Protocol. The broader concep¬ 
tual category of war crimes covers botb grave breaches 
and other serious violations of the laws and customs of 
war, but according to the First Additional Protocol, not 
every violation of the laws of warfare “would of necessi¬ 
ty constitute a punishable act.” 

Tbe First Protocol supplemented, developed, and 
clarified tbe “system of repression” stipulated in the 
1949 Geneva Conventions by explicitly accepting the 
same list of “grave breaches” as were defined in the 
Conventions, and by requiring that the system of re¬ 
pression, whereby war crimes may be prosecuted and 
punished, be applied to these grave breaches. In addi¬ 
tion, the protocol expanded the list of grave breaches 
to include any willful act or omission that seriously en¬ 
dangers the physical or mental health or integrity of 
any person who is in the power of an enemy and which 
violates any in a series of specified prohibitions. The 
specihed prohibited acts include any unjustified act or 
omission or medical procedure not required by the 
state of the victim’s health; physical mutilation; medical 
or scientific experiments; or the removal of tissue or or¬ 
gans. For an act to constitute a violation it must have 
been committed willfully, in violation of relevant provi¬ 
sions of the Protocol, and it must have caused death or 
serious injury to body or health. The Protocol goes on 
to list the following acts as criminal under international 
law 

• Making the civilian population or individual civil¬ 
ians the object of attack; 

• Launching an indiscriminate attack affecting the 
civilian population or civilian objects in the knowl¬ 
edge that such attack will cause excessive loss of 
life, injury to civilians or damage to civilian ob¬ 
jects; 

• Launching an attack against works or installations 
containing dangerous forces in the knowledge that 
such attack will cause excessive loss of life, injury 
to civilians or damage to civilian objects; 

• Making non-defended localities and demilitarized 
zones the object of attack; 

• Making a person the object of attack in the knowl¬ 
edge that he is hors de combat; 

• The perfidious use of the distinctive emblem of the 
red cross, red crescent, or red lion and sun, or of 
other protective signs recognized by tbe Conven¬ 
tions of this Protocol; 

• The transfer by an occupying power of parts of its 
own civilian population into the territory it occu- 
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Ofuna prison, a POW camp in Yokohoma, Japan, August 1945. The Japanese interrogation camp was described by American prisoners of 
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pies, or the deportation or transfer of all or parts 
of the population of the occupied territory within 
or outside this territory; 

Unjustifiable delay in the repatriation of prisoners 
of war or civilians; 

Practices of apartheid or other inhuman and de¬ 
grading practices involving outrages upon personal 
dignity, based on racial discrimination; 

Intentionally targeting clearly recognized historic 
monuments, works of art, or places of worship 
which constitute the cultural or spiritual heritage 
of peoples, resulting in the extensive destruction 
thereto, when such locales or objects have been ac¬ 
corded special protection and wben these targets 
are not located in the immediate proximity of mili¬ 
tary objectives; 


• Depriving a person protected by the Conventions 
and the Protocol of the rights of fair and regular 
trial. 

In addition to the grave breaches, other serious vi¬ 
olations of the laws and customs of war, including 
those stipulated in Article 23 of the 1907 Hague Regu¬ 
lations, remain war crimes and are punishable within 
the framework of customary international law. 

The Nuremberg principles specified that complici¬ 
ty is also a crime under international law. Therefore, 
joint offenders and accessory accomplices are also pun¬ 
ishable. An individual who commits a war crime is per¬ 
sonally liable, regardless of his rank or governmental 
position. The commander is responsible, as are his sub¬ 
ordinates for sucb violations. Military commanders 
must prevent or suppress war crimes, report breaches. 
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and ensure that members of armed forces under his 
command are aware of their obligations. 

Treatment of Offenders 

An offender who benehts from the status of prisoner of 
war can be validly sentenced only if the sentence has 
been pronounced by the same courts and the same pro¬ 
cedure as would be used in trying the members of the 
armed forces of the detaining power. The Convention 
and the Protocol prescribe judicial guarantees of the 
fair treatment for all military and civilian offenders. 
Even if a person does not benefit from the status of pro¬ 
tected persons, that person will always beneht from the 
fundamental guarantees provided by human rights and 
by Article 75 of the Protocol, which express rules of 
customary law. The death penalty cannot be imposed 
if such penalty has been abolished by the detaining 
power. 

Repression of War Crimes after 1945 

Several domestic jurisdictions prosecuted and pun¬ 
ished war criminals after 1945. One case was the mas¬ 
sacre of forty-seven Arabs in Kafr-Kassem in October 
29, 1956. Another occurred in 1958, when a military 
tribunal in Jerusalem condemned two officers and six 
border guards to seven to seventeen years imprison¬ 
ment. The sentence was later reduced. In the United 
States, in 1971, a court martial sentenced U.S. Lieuten¬ 
ant William Galley to life imprisonment for his respon¬ 
sibility in the My Lai massacre of March 16, 1968, in 
which 347 civilians were killed in a village 510 kilome¬ 
ters outside of Saigon, Vietnam. His sentence was later 
reduced to 20 years, and he was paroled in 1974. Two 
other officers received disciplinary sanctions for their 
involvement in the same incident. 

After the invasion of Kuwait in 1990, the United 
States, the United Kingdom, and the UN Security 
Council warned Iraqi authorities to respect the rules of 
war. The Security Council passed Resolution 674 in 
October 29, 1990, reaffirming the duty of Iraq “to com¬ 
ply fully with all terms” of the Lourth Geneva Conven¬ 
tion and proclaiming Iraq’s liability, as well the liability 
of individuals, for grave breaches. The resolution invit¬ 
ed the UN member states “to collate substantial infor¬ 
mation in their possession or submitted to them on the 
grave breaches by Iraq . . . and to make this information 
available to the Security Council.” In the wake of the 
second Iraq war, the provisional Iraqi government 
adopted the statute of a special tribunal in 2003 to try 
war criminals, including Iraq’s former president, Sad¬ 
dam Hussein. 


Crimes Committed in Former Yugoslavia 
and in Rwanda 

During the conflicts in Yugoslavia, the UN Security 
Council required compliance with the rules of interna¬ 
tional humanitarian law and affirmed individual re¬ 
sponsibility for violations. The United Nations created 
a commission of experts to investigate the crimes com¬ 
mitted on the territory of former Yugoslavia. With Res¬ 
olution 808 (1993), the Security Council established 
the International Tribunal for the Lormer Yugoslavia 
(ICTY). The tribunal deals with grave breaches of the 
Geneva Convention, violations of the laws and customs 
of war, genocide, and crimes against humanity (Articles 
2 through 5). The dehnition of war crimes was based 
on the provisions of the Geneva Conventions and cus¬ 
tomary rules of international law. 

With Resolution 955 (1994), the Security Council 
established the International Criminal Tribunal for 
Rwanda (ICTR), which was responsible for prosecuting 
genocide and other serious violations committed in the 
territory of Rwanda and its neighboring between Janu¬ 
ary 1 and December 31, 1994. The list of crimes in¬ 
cludes genocide, crimes against humanity, and viola¬ 
tions of Article 3 of the Geneva Conventions and of the 
Convention’s Additional Protocol II. The crimes were 
limited to those committed in the course of the internal 
conflict. 

The statutes of both tribunals affirmed the princi¬ 
ple of individual responsibility for planning, instigat¬ 
ing, ordering, committing, or otherwise aiding and 
abetting in the planning, preparation, or execution of 
such acts. The concept of command responsibility was 
included: the official position of the accused does not 
relieve the person of responsibility nor mitigate the 
punishment, nor does the fact that the person ordered 
the acts but did not commit them personally. The fact 
that an accused person acted on the orders of a superior 
does not relieve the person of responsibility, either, but 
“may be considered in mitigation of the punishment.” 

By April 2004, the ICTY had tried forty-six individ¬ 
uals accused of genocide, war crimes, and crimes 
against humanity: Twenty-hve of the defendants were 
judged guilty and began serving their sentences, A fur¬ 
ther sixteen were found guilty but began the process of 
filing appeals. Three persons were found not guilty on 
appeal. Two of the accused were acquitted. By the same 
date, the ICTR had completed trials for twenty cases. 

The tribunals have concurrent jurisdiction with 
national courts, but in cases of conflict, the internation¬ 
al tribunals have primacy over national courts and may 
formally request national courts to defer to them. Both 
tribunals made signihcant contributions to the devel¬ 
opment of international humanitarian law and to crimi- 
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nal law in general. They also helped to dehne and ex¬ 
plain legal norms and establish the path for the future 
International Criminal Court (ICC). For instance, the 
appeals chamber of the ICTY, after hearing the Tadic 
case, came to the conclusion that “customary interna¬ 
tional law imposes criminal liability for serious viola¬ 
tions of common Article 3, as supplemented by other 
general principles and rules on the protection of vic¬ 
tims of internal armed conflict, and for breaching cer¬ 
tain fundamental principles and rules regarding means 
and methods of combat in civil strife.” 

The Special Court for Sierra Leone 

The Special Court for Sierra Leone was established on 
January 16, 2002, by joint agreement of the govern¬ 
ment of Sierra Leone and the United Nations. The court 
was mandated to try those who bear the greatest re¬ 
sponsibility for serious violations of international hu¬ 
manitarian law and Sierra Leonean domestic criminal 
law committed in the territory of Sierra Leone since 
November 30, 1996. As of November 2003, thirteen 
persons from all three of the country’s former warring 
factions were indicted by the special court. They were 
charged with war crimes, crimes against humanity, and 
other serious violations, including murder, rape, exter¬ 
mination, acts of terror, enslavement, looting and burn¬ 
ing, sexual slavery, conscription of children into an 
armed force, and attacks on UN peacekeepers and hu¬ 
manitarian workers. 

International Criminal Court 

After several attempts in the past, most notably in 1919 
and 1937, the United Nations adopted the Rome Stat¬ 
ute of the International Criminal Court on July 17, 
1998. The ICC is independent from the United Na¬ 
tions, and its relations with them is governed by an 
agreement that has been approved by the UN General 
Assembly. The treaty creating the ICC came into force 
on July 1, 2002, and by February 19, 2004, ninety-two 
states had become signatories to the treaty. The ICCs 
judges and prosecutor were elected in 2003. The court 
is based in the Hague. 

In its founding statute, the ICC enumerates the 
crimes over which it has jurisdiction. These include 
genocide, war crimes, crimes against humanity, and 
crimes of aggression. The ICC accepts the 1948 Geno¬ 
cide Convention’s definition of what constitutes the 
crime of genocide. The Rome Statute also provides a 
detailed definition of what constitutes a crime against 
humanity, which is markedly better developed than the 
definition provided in the Nuremberg Charter. It also 
defines several other essential terms, including exter¬ 
mination, enslavement, deportation and forcible trans¬ 
fer or torture. 



It was only long after the fact that some war crimes became the 
subject of public scrutiny, including the atrocities committed by 
the Japanese during its “Rape of Nanking” in December 1937. 
Here, captors and prisoners party to this massacre watch from 
above while Japanese soldiers below taunt, and then bayonet, 
their Chinese victims, [bettmann/corbis] 

The ICC assumes jurisdiction over war crimes that 
have occurred “as part of a plan or policy or as part of 
a large-scale commission of such crimes.” These are not 
the only acts against which the ICC can take action 
however. According to the Rome Statute, the ICC can 
prosecute 

(1) Grave breaches of the Geneva Conventions of Au¬ 
gust 12, 1949; 

(2) Other serious violations of the laws and customs 
applicable in international armed conflict, within 
the established framework of international law. 
The statute then goes on to descript 26 specihc 
prosecutable acts that may be committed in inter¬ 
national armed conflicts; 

(3) In the case of an armed conflict not of an interna¬ 
tional character, the ICC may prosecute any viola¬ 
tions of the 1949 Geneva Conventions that have 
been committed against persons taking no active 
part in the hostilities, including members of armed 
forces who have laid down their arms and those 
who are no longer in active combat due to sick¬ 
ness, wounds, detention, or any other cause; 

(4) Other serious violations of the laws and customs 
applicable in armed conflicts not of an internation¬ 
al character, within the established framework of 
international law, referring to the provision of Pro¬ 
tocol II and customary rules of international law. 
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The Statute specifies that its right to prosecute acts 
perpetrated in “armed conflicts not of an international 
character” does not apply to situations of internal dis¬ 
turbances and tensions such as riots, isolated and spo¬ 
radic acts of violence, or other acts of a similar nature. 
Moreover, it presupposed that prosecutable violations 
in noninternational armed conflicts must have taken 
place in the territory of a state when there is protracted 
armed conflict between governmental authorities and 
organized armed groups, or a similarly protracted 
armed conflict between such groups. 

The Rome Statute affirms several broadly accepted 
legal principles such as nullum crimen sine lege and 
nulla poena sine lege (there can be no prosecution, nor 
punishment, for acts that were not prohibited by law 
at the time). This establishes that, even though an act 
may today be defined as illegal, that law cannot be ap¬ 
plied retroactively to a time when it was not yet a part 
of the legal code. The statute also affirms the concept 
of non bis in idem, which disallows double jeopardy: an 
individual cannot be tried twice for the same offense. 
In addition, it affirms the principle of individual re¬ 
sponsibility, denies prosecutorial jurisdiction over per¬ 
sons less than 18 years of age, and establishes that there 
is no statute of limitation for the crimes under its juris¬ 
diction. Finally, it expressly holds commanders and 
other superior officers responsible for acts carried out 
under their orders, and rejects the defense strategy of 
claiming immunity for individuals who hold (or held, 
at the time of the violation) head-of-state status. 

These provisions constituted a significant step for¬ 
ward in international criminal law, particularly by fill¬ 
ing certain gaps that had been left unaddressed in the 
Geneva Conventions. For instance, neither the Geneva 
Conventions, nor their Additional Protocols included 
a provision to address the defense that an accused was 
innocent by virtue of acting on the orders of a superior. 
Article 33 of the ICG’s Rome Statute states that, a per¬ 
son who commits a prosecutable crime on the orders 
of another (a government or military superior) cannot 
escape criminal responsibility except in certain specific 
circumstances. The defendant, in such a case, must be 
able to show the law was manifestly lawful, or that he 
or she was under a legal obligation to obey orders of 
the Government or the superior in question or did not 
know that the order was unlawful. By the very defini¬ 
tion of genocide or crimes against humanity, however, 
any orders to commit such crimes are manifestly un¬ 
lawful, which makes the defense of “acting on superior 
orders” extraordinarily difficult to sustain. 

The creation of the International Criminal Court 
is due, in large part, to the efforts of non-governmental 
organizations (NGOs). A coalition of thirty NGOs was 


created on February 25, 1995, which quickly grew to 
800 by the opening of the Rome Conference (at which 
the ICC was created) in June 1998, of which 236 were 
in attendance at the meetings. During the conference, 
attendees focused on substantive issues and sought to 
establish the broadest possible jurisdiction for the 
newly created court. They also worked to create a sys¬ 
tem of complementarity, by which national courts held 
primary responsibility for prosecutions; an indepen¬ 
dent prosecutor, and a court that was free from the in¬ 
terference of any political body, including the Security 
Council. Other issues addressed by the conference in¬ 
cluded provisions for restitution for victims, the incor¬ 
poration of gender concerns within the dehnition of ac¬ 
tionable crimes; and a mechanism to assure the court 
with adequate funding over the long term. 

SEE ALSO Geneva Conventions on the Protection of 
Victims of War; Hague Conventions of 1907; 
Humanitarian Law; Nongovernmental 
Organizations 
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Jiri Toman 

Weapons of Mass Destruction 

Genocide and crimes against humanity are “weapons 
neutral.” They can be effected with simple tools like 
guns and machetes, or with sophisticated ones like 
atomic bombs or asphyxiating gas. Thus, in addition to 
proving the use of such weapons, a prosecutor would 
need to show the necessary intent against a group in the 
case of genocide, or the knowledge that the use was 
part of an attack on a civilian population in the case of 
crimes against humanity. The efforts to make weapons 
of mass destruction unavailable for genocide, or any 
other purpose, will be explored here. 


Early Usage of the Term 

The term weapons of mass destruction was apparently 
coined by the London Times in 1937 to describe the 
bombing and destruction of the Basque town of Guer¬ 
nica by German planes assisting the rebels in tbe Span¬ 
ish Civil War. As such, it referred to fairly conventional 
weaponry, used in massive amounts. It soon came to 
bear a more restrictive meaning, applying to certain un¬ 
conventional weapons. Tbus, the very first resolution 
adopted by the United Nations (UN) General Assembly 
at its initial session in 1946 created an Atomic Energy 
Commission, whose major task was drawing up pro¬ 
posals “for the elimination from national armaments of 
atomic weapons and of all other major weapons adapt¬ 
able to mass destruction.” A parallel body, the Assem¬ 
bly’s Commission on Conventional Armaments, in 
1948 addressed the difference between conventional 
armaments and weapons of mass destruction. “Weap¬ 
ons of mass destruction,” it suggested, “should be de¬ 
fined to include atomic explosive weapons, radioactive 
material weapons, lethal chemical and biological weap¬ 
ons, and any weapons developed in the future which 
have characteristics comparable in destructive effect to 
those of the atomic bomb or other weapons mentioned 
above.” Physicist Albert Einstein and mathematician/ 
philosopher Bertrand Russell had hydrogen bombs par¬ 
ticularly in mind when they issued their so-called Pug- 
wash Manifesto in 1955, calling on scientists to “assem¬ 
ble in conference to appraise the perils that have arisen 
as a result of the development of weapons of mass de¬ 
struction.” 

After the terrorist attacks in New York City and 
Washington, D.C., in September 2001, which some cat¬ 
egorized as crimes against humanity, the term seemed 
again to acquire a broader connotation. Now it includ¬ 
ed the use of planes being deliberately crashed to wreak 
death and destruction, and suicide bombers attempting 
indiscriminate killing. In this respect, weapons of mass 
destruction came close to the concept of terrorist 
bombing, criminalized by treaty. The 1998 Internation¬ 
al Convention for the Suppression of Terrorist Bomb¬ 
ings prohibited tbe use of explosives or other lethal de¬ 
vices in public places. “Explosive or other lethal 
device” was defined as an explosive or incendiary 
weapon or device that is designed, or has the capability, 
to cause death, serious bodily injury, or substantial ma¬ 
terial damage; or a weapon or device that is designed, 
or has the capability, to cause death, serious bodily in¬ 
jury, or substantial material damage through the re¬ 
lease, dissemination, or impact of toxic chemicals, bio¬ 
logical agents or toxins or similar substances, or 
radiation or radioactive material. The definition, how¬ 
ever, in its narrower meaning, referred solely to nucle¬ 
ar, biological, and chemical weapons, the kind that 
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A bystander examines the rusted remains of Iraqi missile heads at Aziziyah, 90 kilometers south of Baghdad, February 27, 2003. 
Although the United States believed Saddam Hussein’s regime possessed weapons of mass destruction when it invaded Iraq, none were 
found. [REUTERS/CORBIS] 


Iraq’s alleged possession of the United States used to 
justify its invasion of that country in 2003. 

As in 1946, the General Assembly is still concerned 
with the general issue, and the problem may be prolif¬ 
erating. The Assembly’s provisional agenda for its sixti¬ 
eth session in 2005 includes an item on “the develop¬ 
ment and manufacture of new types of weapons of mass 
destruction and new systems of such weapons.” 

Banning Barbaric Weapons in the Law 
of Armed Conflict 

Eliminating specihc kinds of barbaric weapons (and 
certain other tactics of war) has a long history in codes 
of chivalry and customary international law. Efforts to 
proscribe weapons of mass destruction (especially 
through the negotiation of treaties) are thus part of a 
broader movement that has dehned the objects to be 
banned in various general (and overlapping) catego¬ 
ries. Multilateral treaty-making concerning barbaric 
weapons began with the Declaration of St. Petersburg 


in 1868 and has proceeded at two levels of abstract 
thought that might be described as principles and rules. 

At the level of principle are propositions such as 
“means of injuring the enemy are not unlimited,” or “it 
is forbidden to use weapons of a nature to cause super¬ 
fluous injury or unnecessary suffering, or which fail to 
discriminate between soldiers and civilians.” The 1972 
Convention on the Prohibition of the Development, 
Production and Stockpiling of Bacteriological (Biologi¬ 
cal) and Toxin Weapons and on Their Destruction 
(hereafter referred to as the Biological and Toxin 
Weapons Convention) describes the use of such weap¬ 
ons as “repugnant to the conscience of mankind.” 
Sometimes, these principles are promulgated as stan¬ 
dards to govern broad categories. Other times, they 
lead to narrow agreement that a particular weapon is 
illegal, but a very similar practice is perhaps not. So it 
was that the Declaration of St. Petersburg avowed that 
the legitimate objective of war, to weaken military 
forces of the enemy, “would be exceeded by the em- 
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ployment of arms which uselessly aggravate the suffer¬ 
ings of disabled men, or render their death inevitable.” 
Notwithstanding this generality, the parties agreed spe¬ 
cifically only to “renounce, in case of war among them¬ 
selves, the employment by their military or naval 
troops of any projectile of a weight below 400 grams, 
which is either explosive or charged with fulminating 
or inflammable substances.” 

Parties attending the First Hague Peace Conference 
in 1899 agreed not to use expanding bullets or “projec¬ 
tiles, the sole object of which is the diffusion of asphyx¬ 
iating or deleterious gases.” At the Second Hague Peace 
Conference in 1907 participants concurred that it was 
“especially forbidden ... to employ poison or poisoned 
weapons.” As “especially forbidden,” in more general 
terms, was the employment of “arms, projectiles, or 
material calculated to cause unnecessary suffering.” 
These became the fundamental principles of the laws 
of armed conflict, or international humanitarian law. 

Although the term weapons of mass destruction had 
not yet been coined, the first treaty that can be regard¬ 
ed, in retrospect, as addressing them is the 1925 Proto¬ 
col for the Prohibition of the Use in War of Asphyxiat¬ 
ing, Poisonous or Other Gases, and of Bacteriological 
Methods of Warfare (otherwise known as the Geneva 
Protocol of 1925). The Protocol proclaims, “the use in 
war of asphyxiating, poisonous or other gases, and of 
all analogous liquids materials or devices, has been 
justly condemned by the general opinion of the civi¬ 
lized world.” It then adds: “The High Contracting Par¬ 
ties, so far as they are not already Parties to Treaties 
prohibiting such use, accept this prohibition, agree to 
extend this prohibition to the use of bacteriological 
methods of warfare and agree to be bound as between 
themselves according to the terms of this Declaration.” 
Many member states ratifying the Protocol entered a 
reservation (or exception) that turned it into a promise 
not to be the first in a particular conflict use the prohib¬ 
ited weapons, but left retaliatory use open. Implicit was 
the assumption that it was legal to develop and possess 
such weapons, although illegal to use them in making 
the hrst strike (or at all). Thinking about development 
and possession leads a state inevitably to contemplating 
arms control or disarmament, rather than merely for¬ 
bidding use. 

Sophisticated weapons, such as nuclear bombs, re¬ 
quire testing (or they did until the recent development 
of sophisticated computer models signihcantly obviat¬ 
ed that need). Both the 1963 Treaty Banning Nuclear 
Weapon Tests in the Atmosphere, in Outer Space and 
Under Water, and the 1968 Treaty on the Non- 
Proliferation of Nuclear Weapons addressed, albeit 
weakly, the development and possession of nuclear 


weapons. The 1963 treaty still permitted underground 
tests, and the 1968 treaty acknowledged the nuclear 
status of the hve countries that originally possessed the 
bomb, although this was subject to an as yet unrealized 
obligation to negotiate disarmament. Nuclear weapons 
were also addressed in numerous condemning resolu¬ 
tions adopted by the General Assembly that many dip¬ 
lomats and commentators believed represented inter¬ 
national customary law in declaring their use illegal 
against people. A majority of the International Court of 
Justice (ICJ) took a different view, however, of the sta¬ 
tus of these resolutions in the 1996 Advisory Proceed¬ 
ings on the Legality of the Threat or Use of Nuclear 
Weapons, saying nuclear weapons were not totally ille¬ 
gal in themselves; each case turned on proving the nec¬ 
essary breach of more general rules. In a 1963 resolu¬ 
tion adopted unanimously by acclamation, the General 
Assembly solemnly called on states “to refrain from 
placing in orbit around the earth any objects carrying 
nuclear weapons or any other kinds of weapons of mass 
destruction, installing such weapons on celestial bo¬ 
dies, or stationing such weapons in outer space in any 
other manner.” 

A more comprehensive assault on development 
and acquisition of certain weapons of mass destruction 
is the 1972 Biological and Toxin Weapons Convention. 
It bans a type or quantity of biological agents or toxins 
that is not justihed for prophylactic, protective, or 
other peaceful purposes, and equipment or means of 
delivery designed to use them in armed conflict. Parties 
undertake to destroy or divert to peaceful purposes, not 
later than nine months after the treaty’s entry into 
force, all agents, toxins, weapons, equipment, and 
means of delivery in their possession or under their ju¬ 
risdiction or control. The reference to prophylactic, 
protective, and other peaceful purposes has created an 
opportunity for some slippage, as the Convention does 
not provide for inspections or other means of enforce¬ 
ment. In the early 1990s, when Russia revealed the ex¬ 
tent of cheating by the former Soviet Union and the in¬ 
ternational community became concerned about Iraq’s 
pursuit of weapons of mass destruction, negotiations 
began for a Protocol (or amendment) to the Conven¬ 
tion that might provide for monitoring. These efforts 
collapsed early in the twenty-hrst century when the ad¬ 
ministration of President George W. Bush took a differ¬ 
ent approach to inspection regimes that could be po¬ 
tentially applied to the United States itself. Instead, the 
National Strategy to Combat Weapons of Mass Destruc¬ 
tion, a policy statement issued by the U.S. government 
in December 2002, emphatically asserts a right to use 
overwhelming force, including nuclear weapons, and 
even preemptively, to counter threats of use of any kind 
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of weapon of mass destruction against the United States 
or its allies. 

Enforcement Mechanisms in Treaties Banning 
Weapons 

The i993 Convention on the Prohibition of the Devel¬ 
opment, Production, Stockpiling and Use of Chemical 
Weapons and on Their Destruction (often referred to 
as the 1993 Chemical Weapons Convention) contains 
enforcement mechanisms that could potentially be 
highly intrusive, ft established in the Hague an interna¬ 
tional organization, the Organization for the Prohibi¬ 
tion of Chemical Weapons (OPCW), whose functions 
include verihcation of compliance. The Convention’s 
basic obligations are starkly comprehensive: 

1. Each State Party to this Convention under¬ 
takes never under any circumstances: (a) To de¬ 
velop, produce, otherwise acquire, stockpile or 
retain chemical weapons, or transfer, directly or 
indirectly chemical weapons to anyone; (b) To 
use chemical weapons; (c) To engage in military 
preparations to use chemical weapons; (d) To as¬ 
sist, encourage or induce, in any way, anyone to 
engage in any activity prohibited to a State Party 
under this Convention. 2. Each State Party un¬ 
dertakes to destroy chemical weapons it owns or 
possesses, or that are located in any place under 
its jurisdiction or control, in accordance with the 
provisions of this Convention. 3. Each State 
Party undertakes to destroy all chemical weapons 
it has abandoned on the territory of another State 
Party, in accordance with the provisions of this 
Convention. 4. Each State Party undertakes to 
destroy any chemical weapons production facili¬ 
ties it owns or possesses, or that are located in 
any place under its jurisdiction or control, in ac¬ 
cordance with the provisions of this Convention. 

5. Each State Party undertakes not to use riot 
control agents as a method of warfare. 

Paragraph 5’s prohibition of riot control agents in war¬ 
fare settles an issue much disputed in earlier interna¬ 
tional practice. The Convention dehnes riot control 
agents as chemicals that “can produce rapidly in hu¬ 
mans sensory irritation or disabling physical effects 
which disappear within a short time following termina¬ 
tion of exposure.” If riot control agents are banned spe¬ 
cifically in war, however, by implication they may be 
legal in domestic law enforcement. At a review confer¬ 
ence on the Convention in 2003, the International 
Committee of the Red Cross (ICRC) expressed concern 
about increasing interest among police, security, and 
armed forces in incapacitating chemical agents. The 
ICRC fears that the development of new incapacitants 
domestically could undermine both the Convention 
and its underlying humanitarian norms. If it is “legal” 


for a state to use a particular weapon against its own 
people in situations short of armed conflict, the inhibi¬ 
tions against using it in armed conflict lose some of 
their power. 

A more general problem also exists. Chemicals, 
like guns and machetes, may have dual uses (good and 
bad), and some chemicals, benign in themselves, may 
be precursors to weapons of mass destruction. Thus, 
the 1993 Convention, like treaties dealing with nuclear 
and bacteriological weapons (and narcotic drugs, for 
that matter), must strike a complex balance between 
licit and illicit uses. 

The Convention is enforced through self- 
reporting, by routine inspections, and in requests for 
clarihcation that parties may make to question other 
parties’ compliance. Each party can also request an on¬ 
site “challenge inspection” of any facility maintained by 
another party “for the sole purpose of clarifying and re¬ 
solving any questions concerning possible non- 
compliance with the provisions of [the] Convention.” 
OPCW has limited resources but inhnite potential for 
strong enforcement and as a model to be applied to 
other weapons. 

Developments 

In spite of their clear illegality under the laws of armed 
conflict, the use of biological and chemical weapons is 
not among the war crimes within the jurisdiction of the 
new International Criminal Court (ICC), formed by the 
Rome Statute of 1998. Their use, along with that of nu¬ 
clear weapons, was included in early drafts of this in¬ 
strument. When it became apparent that states which 
were nuclear powers would not accept the reference to 
nuclear weapons, some developing countries insisted 
that less technologically sophisticated weapons of mass 
destruction should not be included either. Nonetheless, 
the absence of these weapons from the ICC’s jurisdic¬ 
tion does not affect their illegality under general inter¬ 
national law. 

At a historic meeting at the level of heads of state 
and government on January 31, 1992, the Security 
Council asserted that the “proliferation of nuclear, 
chemical and biological weapons constitutes a threat to 
international peace and security.” When the Council 
reexamined the subject in late 2003, it was amid fears 
that nonstate actors as well as outlaw regimes were 
seeking to acquire, traffic in, or use weapons of mass 
destruction. As President Bush told the General Assem¬ 
bly in September 2003: “The deadly combination of 
outlaw regimes and terror networks and weapons of 
mass murder is a peril that cannot be ignored or wished 
away.” He also noted the United States had worked 
with Russia and other former Soviet states to dismantle 
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and destroy or secure weapons and dangerous materi¬ 
als left over from another era. (The nuclear weapons 
abandoned in Belarus, Kazakhstan, and Ukraine were 
of particular concern.) He added that eleven nations 
were cooperating in a “proliferation security initiative,” 
aimed at interdicting lethal materials in transit. 

A signihcant feature of this new landscape is the 
recognition of weapons of mass destruction not only as 
an arms control problem, but also as a matter of inter¬ 
national criminal law that merits the same kind of legal 
analysis as efforts to address terror and narcotics. Ac¬ 
cordingly, there have been proposals for the Security 
Council, as well as the General Assembly, to call on 
states to adopt and enforce laws that would prohibit the 
involvement of nonstate actors with such weapons or 
delivery systems for them. 

SEE ALSO Gas; Iraq; Nuclear Weapons; War Crimes 
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West Papua, Indonesia 
(Irian Jaya) 

New Guinea, the largest tropical island in the world, is 
divided roughly in half. To the east is Papua New Guin¬ 
ea (PNG), independent since 1975. To the west is 
Papua (163,000 square miles), which comprises ap¬ 
proximately one-fourth of the total area of the Indone¬ 
sian archipelago. Papua is often called West Papua 
(WP) to distinguish it from PNG. The two halves of the 
island are divided along a 500-mile north-south colo¬ 
nial boundary that, in places, runs directly through the 
middle of villages. Until 1962, WP was a colonial pos¬ 
session of the Dutch. 

In 1961 WP was on the verge of independence, al¬ 
though both Indonesia and the Netherlands made 
claims of sovereignty to the territory. Cold war tensions 
had been injected into the WP sovereignty dispute and, 
in addition, between the Dutch colonial power and the 
oil companies in WP; rivalry over WP’s rich oil and 
gold deposits further added to the complexity of the sit¬ 
uation. UN Secretary-General Dag Hammarskjold was 
preparing to reject both Indonesian and Dutch claims 
to sovereignty of Papua in favor of granting indepen¬ 
dence to the West Papuans themselves. However, Ham- 
marskjold’s plan ended abruptly with his death in a 
midnight plane crash near Ndola, Northern Rhodesia. 
All matters relating to WP, even under the auspices of 
the United Nations, subsequently became embroiled in 
the cold war. 

From a Western perspective, the tragic disappear¬ 
ance of Michael Rockefeller in 1961 cast a further pall 
on the subject of Papuan self-determination. The 
Rockefeller family had been associated with Standard 
Oil for most of the previous century, and this company 
was conducting oil exploration in West Papua when 
Michael visited in 1961. As Michael and a Dutch an¬ 
thropologist, Rene Wassing, were crossing the hfteen- 
mile wide mouth of the Eilanden River on the southern 
coastline, their boat overturned. It drifted out to sea, 
the two men clinging to its sides. 

The following day, when the boat was twenty miles 
from shore (according to Wassing, who was inter¬ 
viewed by the author), Michael Rockefeller attempted 
to swim ashore. “We could see no land anywhere,” ex¬ 
plained Wassing, who was later rescued. The world 
media attributed the disappearance of Michael Rocke¬ 
feller to cannibalism, an intangible influence on the UN 
reversal of support for Papuan self-determination. 

In August 1962, the UN reached the New York 
Agreement, which abrogated Dutch sovereignty in 
favor of Indonesian control until 1969. According to 
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the agreement, the Papuan people would then be per¬ 
mitted to decide for themselves whether or not they 
wanted to remain under Indonesian rule. The quest to 
control Irian Jaya (as WP was called when it was no 
longer Netherlands New Guinea) was in the hands of 
Major-General (later president) Suharto in the early 
1960s. This same army under his command was credit¬ 
ed by the American Central Intelligence Agency (CIA) 
with perpetrating one of the worst massacres of the 
twentieth century in Java and Bali during the years 
1965 and 1966. 

The task of “ascertaining the freely expressed will 
of the population” (in the words of the agreement) 
should not have been done under Indonesian oversight, 
yet it was, and all Papuan aspirations of independence 
met with Indonesian rejection. Papuans, who had voted 
under Dutch rule, were not allowed to do so freely 
under Indonesia’s control. Only a small portion of the 
population was permitted to vote, and then only under 
extreme duress. 

In the years leading up to the UN-mandated Act of 
Free Choice in 1969, the Indonesian army engaged in 
widespread killing to quell Papuan resistance. In the 
latter half of the 1960s, thousands of Papuans were 
massacred, such as in the Kebar Valley and the Paniai 
uprising, showing that Indonesia would stop at nothing 
to retain the territory. Papuan resistance only intensi- 
hed, however. Remnants of the 3,000-strong Papuan 
Battalion, which had been formed by the Dutch, be¬ 
came guerrilla units that were collectively known as the 
Organisasi Papua Merdeka (Free Papua Movement; 
OPM). The OPM became the bane of the Indonesian 
occupation army, attracting a cross-section of the Papu¬ 
an population. By 1967, the OPM was powerful enough 
to take over the former Dutch capital, Manokwari. 
They held it for several days, until the city was bombed 
and strafed, then retaken by Indonesian paratroopers. 

For the historically momentous vote in 1969, the 
army carefully chose “representatives” who would con¬ 
form to Indonesian directives. Many who wanted a pro- 
Papua outcome were massacred. Whole villages—men, 
women, and children alike—were forced to dig their 
own burial pits before being killed by the Indonesian 
army. The 100 or so villagers living in lapo, on the 
shore of Lake Sentani, were but one example of this vil¬ 
lage-wide approach to killing. The smoke from their 
burning bodies served to warn thirty other nearby vil¬ 
lages how the army dealt with independence sympa¬ 
thizers. Similar crimes against humanity were perpe¬ 
trated in many areas of West Papua before the UN- 
mandated Act of Free Choice. By a show of 1,025 hands 
(983 males, 42 females) the “vote” was considered 
unanimous: all favored Indonesian rule. In Jayapura, 


the new capital, the army used tanks and machine-guns 
to clear the streets of 5,000 Papuans who protested the 
injustice. None of the handful of UN observers present 
raised an objection to the gross infringements of 
human rights that the Indonesian army committed in 
order to secure an outcome favorable to Indonesia. Of- 
hcially, the UN “took note” of the outcome, tacitly ac¬ 
knowledging the vote. Anything less would have been 
tantamount to criticism of President Suharto’s “New 
Order” and its anti-communist credentials which, in 
the height of the cold war era, were considered over¬ 
whelmingly important to Western interests. 

Papua became a “military operations area” during 
Suharto’s presidency, and was placed under the control 
of Indonesian security forces. In addition, the vast terri¬ 
tory, with some of the richest gold deposits and the 
purest oil in the world, was transformed into a multi- 
billion dollar source of revenue for U.S. mining and oil 
interests. 

The Indonesian Army, too, had business interests 
that extended throughout Indonesia as a corollary of 
the territorial command structure, reaching from Jakar¬ 
ta to remote villages in WP. Thus, the ousting of Suhar¬ 
to from government in 1998 made no difference local¬ 
ly, for the army remained in place. According to the 
WP-based human rights group, Elsham, when the In¬ 
donesian economy suffered a downturn in the late 
1990s, the army intensified its exploitation of WP, par¬ 
ticularly through illegal logging schemes. In addition 
to the army, Indonesian security forces in WP included 
also police, air force and navy personnel. Among these, 
a special unit of the police known as mobile brigade 
(BriMob) is noted for being particularly ready to resort 
to brutality. The most notorious, however, has been the 
army special unit known as Kopassus (the Special 
Forces Command), which also operates as an intelli¬ 
gence service. 

In 1977, when Indonesian armed forces moved 
into the highlands, the most densely populated area of 
WP, many villages in the mountain valleys were strafed 
and bombed by Vietnam surplus OV-10 “Bronco” air¬ 
craft. According to W. H. Vriend of the Government 
Hospital, author of the 2003 book Smoky Fires, there 
were American advisers for the Indonesian pilots, de¬ 
ployed on the tarmac at the main airport in the Papuan 
highlands at Wamena. An estimated 70 percent of the 
Tagi people of the Western Dani valley were killed in 
such raids. Papuans themselves say seventeen thousand 
people died. Kopassus officers directly from Jakarta se¬ 
lected many Papuan leaders and articulate individuals 
for slaughter. Extrajudicial killings have occurred 
throughout the decades since WP fell under Indonesian 
rule. 
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In 1997, along the southern foothills of the central 
range, Major-General Prabowo Subianto (Suharto’s 
son-in-law and head of Kopassus) was responsible for 
bombing and strafing of villages, and causing wide¬ 
spread starvation by laying waste to all gardens and 
farm-animals. 

In the early twenty-first century, the population of 
PNG was estimated at 5.5 million inhabitants. By con¬ 
trast, the indigenous population of WP is only 1.8 mil¬ 
lion, with an additional 1.7 million “transmigrants” 
mainly from the Indonesian islands of Java and Sulawe¬ 
si. Had the indigenous population of WP grown at the 
same rate as PNG, it should have achieved a total of ap¬ 
proximately 3.4 million. The explanation for the Papu¬ 
an population deficit can be found in the policies pur¬ 
sued by the Indonesian army and police stationed in 
Papua. The deliberacy of their violence, and the intent 
underlying their actions, predicates the accusation of 
genocide. 

The indigenous peoples of WP have more recently 
faced a new threat to their survival, according to medi¬ 
cal workers in three regions of the territory who allege 
that the Indonesian army is deliberately using Javanese 
prostitutes known to be infected with HIV-AIDS. One 
of these medical officers produced a detailed report, 
listing not only the names of sixteen prostitutes 
brought from Surabaya to Papua, but also the names of 
those who had become infected from those sixteen, and 
those who had died. 

Today, WP has the highest incidence of HIV-AIDS 
in Indonesia, more than twice that of PNG. Poisoning 
of water and food supplies by army personnel has also 
been alleged, such as in the February 2004 case report¬ 
ed in the Courier-Mail in which seventeen Papuans 
died in Ilaga Hospital. 

Far from arriving in WP to liberate the indigenous 
peoples from Dutch colonial rule, the Indonesian mili¬ 
tary since the 1960s has simply replaced the Dutch as 
colonial overlords with a prison-guard mentality. To 
the occupying forces, Papuan ethnicity has been treated 
as the equivalent of a crime. The activities of the Indo¬ 
nesian army in this once-ignored half-island is steadily 
attracting more Western attention, yet the Kopassus 
strategy of dealing with Papuan aspirations for inde¬ 
pendence remains what it has always been: to eliminate 
it at tbe source. 

SEE ALSO Indonesia 
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Whitaker, Benjamin 

[SEPTEMBER 15, 1934-] 

Advocate for minority rights 

Benjamin Whitaker’s career has been completely devot¬ 
ed to justice, in particular justice for those in greatest 
need. He has worked tirelessly for the protection of mi¬ 
norities and recognized the importance of this to the 
prevention of genocide. 

Born in London, Whitaker studied modern history 
and law at Oxford. He practiced as a barrister from 
1959 through 1967. In 1966 he was elected to Parlia¬ 
ment, representing Hampstead in London, and was im¬ 
mediately given a role with the Ministry of Housing and 
Local Government, becomingjunior Minister for Over¬ 
seas Development in 1969. He left Parliament in 1970. 

In 1971 Whitaker became Executive Director of 
the Minority Rights Group (MRG), a nongovernmental 
organization (NGO) founded in the late 1960s by a 
group of academics, lawyers, and journalists. MRG fo¬ 
cused on the need to protect the rights of persons be¬ 
longing to minorities and the collective rights of minor¬ 
ities. It specialized in producing expert reports on 
minorities or minority issues, to use as a basis for lob¬ 
bying, often at an international level. MRG’s reports 
were highly regarded throughout the human rights 
community. Their level of credibility was a tribute to 
Whitaker’s leadership, not least because MRG had a 
small budget and depended on his ability to identify ex¬ 
perts and persuade them to donate their writing. 

Under Whitaker’s guidance, MRG produced sever¬ 
al reports on genocide, most notably those authored by 
Rene Lemarchand on Burundi and by Leo Kuper on the 
international prevention of genocide. MRG attended 
the annual sessions of the United Nations (UN) Com¬ 
mission on Human Rights and its Sub-Commission on 
tbe Prevention of Discrimination and the Protection of 
Minorities (now the Sub-Commission on the Promo¬ 
tion and Protection of Human Rights). The early 1970s 
were difficult days for those trying to draw UN atten¬ 
tion to human rights violations; Whitaker would later 
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regale students with stories of how NGOs, prohibited 
from mentioning an offending state’s name in a UN 
forum, would refer to “a long slender State on the other 
side of the Andes from Argentina.” Whitaker had the 
wisdom to enlist Kuper as a member of MRG’s delega¬ 
tion on such occasions, thus informing Kuper’s under¬ 
standing of the international community’s approach to 
the prevention of genocide as well as MRG’s advocacy. 

In 1975 Whitaker became a member of a UN body 
of independent experts, the UN Sub-Commission on 
the Prevention of Discrimination and the Protection of 
Minorities. From 1976 through 1978 he chaired its 
working group on slavery, and in 1982 produced its re¬ 
port on contemporary slavery. Following this, 
Whitaker was assigned the role of special rapporteur on 
genocide for the Sub-Commission, for which he pro¬ 
duced a report in 1985. The Whitaker Report, as it 
came to be known, assessed the failings of the 1948 UN 
Convention on the Prevention and Punishment of the 
Crime of Genocide, and drew on contemporary think¬ 
ing to come up with recommendations. It is important 
to note that, when embarking on this work in 1984, 
Whitaker circulated a questionnaire on genocide to UN 
members, organizations, and agencies; regional bodies; 
academics; and NGOs. Thus, a wide range of responses 
informed his conclusions. 

The Whitaker Report called for the establishment 
of an international criminal court and a system of uni¬ 
versal jurisdiction, what was called, “a double system 
of safeguard,” to ensure the punishment of genocide. 
Whitaker did not, however, view punishment as the 
first priority in the fight to eradicate genocide, asserting 
that those who were likely to commit genocide were 
not easily deterred by the threat of retribution. Rather, 
he called for a number of preventive measures at the in¬ 
ternational level designed to reflect stages in the evolu¬ 
tion of genocide; anticipate its occurrence; provide 
early warning of its onset; and determine action to be 
taken at the outset of or during genocide to stop it. 
Whitaker recognized that the prevention of genocide 
required first a database of continuously updated infor¬ 
mation, to enable the identification of patterns of devel¬ 
oping genocides. Armed with such a resource, a perma¬ 
nent body of coordination linked with UN agencies and 
the International Committee of the Red Cross (ICRC) 
could, argued Whitaker, help to save thousands of 
lives. 

Whitaker envisaged that such a body would be able 
to draw on a broad range of responses to the early 
warning of genocide. Allegations would be investigat¬ 
ed. UN organs, related organizations, member states, 
interregional organizations, and the media could be en¬ 
gaged. When appropriate, local leaders could be asked 


to intercede. To defuse tension, UN or ICRC concilia¬ 
tors or mediators could be brought in. A sanctions re¬ 
gime employing such measures as economic boycotts 
and exclusion from certain international activities 
could also be introduced. 

Whitaker additionally recommended that an im¬ 
partial and respected UN body be created to deal exclu¬ 
sively with genocide. He argued that ideally a body 
monitoring adherence to the 1948 UN Genocide Con¬ 
vention should be created, possibly under the “compe¬ 
tent organs” article. Article VIll, of the Convention. 
Modeled on the UN Committee against Torture, such 
a committee would review allegations of genocide, in¬ 
terview the state concerned, and undertake its own in¬ 
vestigations. In addition to reporting annually to the 
UN General Assembly, the proposed Committee on 
Genocide would be empowered to bring urgent situa¬ 
tions to the immediate attention of the UN Secretary 
General. This would have the advantages of removing 
the determination of genocide from the political arena 
through the use of independent experts and ensuring 
a timely response at the appropriate level by avoiding 
the sometimes lengthy cycle of the UN human rights 
system. 

Whitaker recognized that amending the UN Geno¬ 
cide Convention to create a treaty monitoring body 
might be a difficult process, and suggested that a UN 
Commission on Human Rights working group on 
genocide might provide an alternative. He concluded 
his report by stating, “the reforms recommended will, 
like most things worthwhile in human progress, not be 
easy. They would however be the best living memorial 
to all the past victims of genocide. To do nothing, by 
contrast, would be to invite responsibility for helping 
cause future victims” (p. 46). Whitaker departed from 
the MRG and UN Sub-Commission on the Prevention 
of Discrimination and the Protection of Minorities in 
1988 and went on to work for the Gulbenkian Founda¬ 
tion. Fifteen years after he wrote his 1985 report, he 
chaired a session of the Raphael Lemkin Centenary 
Conference in London, where scholars discussed the 
new International Criminal Court. 

SEE AESO Genocide; United Nations Sub- 

Commission on Human Rights 

BIBLIOGRAPHY 

Kuper, Leo (1984). International Action against Genocide. 

London: Minority Rights Group. 

Robinson, N. (1960). The Genocide Convention. New York: 

Institute of Jewish Affairs. 

Whitaker, Benjamin (1985). On the Question of the 

Prevention and Punishment of the Crime of Genocide. Sub- 


[1158] 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 



Wiesel, Elie 


Commission on Prevention of Discrimination and 
Protection of Minorities. Revised 1986. UN Document E/ 
CN.4/Sub.2/1985/6. 

Bernard F. Hamilton 

Wiesel, Elie 

[SEPTEMBER 30, 1928-] 

Romanian-born writer, novelist, Nobel Peace Prize 
Laureate 1986, spokesman for humanity, and 
Holocaust survivor. 

Elie Wiesel was born on September 30, 1928, in Sighet, 
Romania. The town of his birth is located in the region 
of Northern Transylvania annexed hy Hungary in Sep¬ 
tember 1940. The Wiesel family remained relatively 
untouched hy the violence of the Holocaust until the 
German invasion of March 1944. At that time, the 
methods that the Germans had developed over three 
years within Poland were imposed immediately in 
Hungary. Within weeks, Hungarian Jews were ghetto¬ 
ized, and between May 15 and July 8, 1944, 437,402 
of them were sent on 147 trains, primarily to Auschwitz 
11-Birkenau, the death camp. Weisel was but fifteen 
years old when he deported to Auschwitz. It is through 
the lens of his religious worldview that Wiesel was later 
to write of his experience. 

Wiesel arrived in Auschwitz with his parents and 
three sisters. He immediately faced the Nazi selection 
process: “men to the left, women to the right” is the 
way he described it. His mother and younger sister 
were sent to the gas chambers, and his older sis¬ 
ters were sent to work. He and his father, Shlomo Wie¬ 
sel, were sent to Buna-Monowitz, the slave labor com¬ 
plex known as Auschwitz Ill. He remained there until 
the forcible evacuation of Auschwitz on January 18, 
1945, after which he and his father set off on foot to 
Bergen-Belsen, on what became known as a death 
march. Wiesel and his father arrived in Bergen-Belsen, 
but within days of their arrival, Shlomo Wiesel died of 
exhaustion and despair. Wiesel was liberated from Ber¬ 
gen-Belsen on April 11, 1945, and was taken with a 
children’s group to France where he began his recovery 
and resumed his education. He studied at the Sor- 
bonne, where he worked on but never completed his 
Ph.D., and earned a meager living writing for Israeli 
newspapers. Wiesel came to the United States in 1956 
as the United Nations correspondent for an Israeli 
newspaper, Yediot Acharonot. He became an American 
citizen in part because it was easier than dealing with 
the bureaucracy involved in renewing his French travel 
documents. 

Weisel is the author of more than forty books. In 
his early books, Wiesel struggled to hnd meaning for 



A survivor of three concentration camps who lost most of his 
family to the Holocaust, writer Elie Wiesel remains a powerful 
voice for the victims of war and injustice, [getty images] 

his suffering, to endow his destiny and the history of 
the Jewish people with a transcendent purpose in the 
wake of what seemed to him to be the collapse of the 
religious covenantal framework. Night (1960), his hrst 
book to be published in English (translated from the 
French), is a memoir, although it is often described as 
a novel. It is the only book aside from a chapter in his 
autobiography. All Rivers Run to the Sea (1995), in 
which Wiesel directly deals with the Holocaust. Widely 
regarded as a classic in Holocaust literature. Night is the 
story of a young boy, reared in the ways of Torah and 
fascinated by the eternity of Israel. The protagonist is 
rudely shocked by history when he is transported from 
his hometown of Sighet to Auschwitz, from a world in¬ 
fused with God’s presence to a world without God and 
humanity. An earlier version of the work, written in 
Yiddish and entitled When the World Was Silent, was 
hrst published in Argentina in 1956 after a decade of 
self-imposed silence. The later, French version of the 
book is shorter and couched in less overtly angry lan¬ 
guage, and featured an introduction by Wiesel’s men¬ 
tor, the French writer Francois Mauriac. 

Night forms one part of a trilogy. It was followed 
by the novel Dawn (1961), which tells the story of a 
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Holocaust survivor who is recruited to join a Jewish 
underground organization in pre-state Palestine. The 
protagonist of this novel is chosen to execute a British 
soldier in retaliation for the execution of one of his 
comrades. The final volume of the trilogy was original¬ 
ly published in English under the title Accident (1962; 
its title in French was Le Jour). This is the story of a 
Holocaust survivor who became a correspondent for an 
Israeli newspaper. The protagonist is struck by a car 
(the “accident” of the title) and hovers between life and 
death. His condition serves as the externalization of the 
survivor’s inner struggle. 

Only in Weisel’s fourth book, The Town Beyond the 
Wall (1964), does the author succeed in the effort to 
endow suffering with meaning. The major character is 
a young Holocaust survivor who has made his way to 
Paris after the war. His mentor, the man who teaches 
him the meaning of survival, is not a Jew with memo¬ 
ries of Sinai and Auschwitz. Rather, he is a Spaniard 
who learned his own lessons of death and love during 
the Spanish Civil War. From this man, Pedro, the 
young survivor learns two lessons that have shaped 
Wiesel’s writings ever since. Pedro tells the young man; 

You frighten me. . . . You want to eliminate suf¬ 
fering by pushing it to its extreme: to madness. 

To say “I suffer therefore I am” is to become the 
enemy of man. What you must say is “I suffer 
therefore you are.” Camus wrote that to protest 
against a universe of unhappiness you had to 
create happiness. That’s an arrow pointing the 
way: it leads to another human being. And not 
via absurdity. 

In other words, Pedro teaches the protagonist that 
the only way to redeem suffering and endow it with 
meaning is to treat its memory as a source of healing. 
In his public career and in all the rest of his writings, 
Wiesel has remained faithful to this insight. 

With Martin Buber and Abraham Joshua Herschel, 
Wiesel came to represent Jewish history and values to 
Jews and non-Jews outside of Israel. He is particularly 
revered throughout the American Jewish community, 
having achieved iconic status. Non-Jews also perceive 
Wiesel as the non-Israeli embodiment of the Jewish 
people for this generation, and because he is not an Is¬ 
raeli, Wiesel is untainted by some of the negative as¬ 
pects of Israel’s late twentieth and early twenty-hrst 
century policies. 

Wiesel neither directs any organization nor heads 
any movement, he has no institutional base. Unlike 
Jacob Neusner or the late Gershom Scholem, Wiesel 
has not dehned a held of scholarship. Although em¬ 
ployed by a university—Wiesel is the Andrew Mellon 
University professor of the Humanities at Boston Uni¬ 


versity—he has not built a power base within ac¬ 
ademia. Widely regarded as a spokesperson for Israel, 
he deliberately stands apart from partisan Israeli poli¬ 
tics. In Israel, for a time, he was regarded by many as 
yored, one who has left Israel and abandoned the quest 
for a national Jewish renaissance in the ancient home¬ 
land. The one institutional base he did enjoy—as chair¬ 
man of the United States Holocaust Memorial Coun¬ 
cil—was rather problematic, and Wiesel was 
uncomfortable with his institutional role. He served in 
this capacity for eight years, but resigned on the eve of 
his departure for Oslo to receive the Nobel Peace Prize 
in December 1986. (The museum’s architectural design 
and the creation of the exhibition’s storyline were cre¬ 
ated after his resignation.) Wiesel is perhaps the only 
Jewish leader who speaks without the power of office 
or vast wealth to command the attention and respect 
of his audience. Seemingly aloof from politics, he 
stands above the controversies that consume most oth¬ 
ers within the American Jewish leadership. 

Although Wiesel has influenced both Jewish and 
Christian theologians, he is not a religious hgure in any 
ordinary sense. Rabbis lead their congregations; they 
speak from their pulpits; they are ordained by tradition. 
Hasidic masters have a court and a community, disci¬ 
ples and students, followers and supporters. They 
counsel their community and have authority over their 
followers. Theologians propose new religious interpre¬ 
tations and gain influence by virtue of their teachings. 
Wiesel has been called a non-Orthodox rebbe, the lead¬ 
er of a diverse group of admirers and followers, yet he 
does not exercise his authority in any direct way. Wie¬ 
sel’s teachings are open to diverse interpretations de¬ 
pending on the background of the critic. Tike a Hasidic 
master, Wiesel has more admirers and followers than 
peers or friends. 

What Wiesel offers is entry into the experience of 
the Holocaust and the shadows that remain in its after- 
math. The sacred mystery of our time may be the face 
not of God, but of the anti-God; the evil side of human¬ 
ity. Through Wiesel’s work and persona, the non¬ 
survivor is offered a glimpse of what was but is no 
longer, of unspeakable horror and of the painful but 
productive process of regeneration after destruction. 
The non-survivor is offered only a glimpse, for as Wie¬ 
sel has said: “only those who were there will ever know 
and those who were there can never tell.” 

Wiesel always writes as a Jew, but he does not 
speak only of Jews. He raises his voice on behalf of all 
who are in pain, all who are in need of refuge. He was 
a visible and influential spokesman for Soviet Jewry, 
taking trips to the Soviet Union during the 1960s and 
telling of his encounters with Soviet Jews in The Jews 
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of Silence (1966). He is also an ardent supporter of Isra¬ 
el and refuses to criticize Israel outside of Israel. His at¬ 
titude toward Israel is primarily one of gratitude for its 
creation, and in this he has much in common with 
many other Holocaust survivors. He worked against 
apartheid in South Africa, and continues to take up the 
cause of black South Africans and starving Ethiopians, 
as he did in earlier years for Biafrans. He has asked for 
refuge for Central Americans and for Iranian Bahais in 
much the same way as he pleaded for Soviet Jews. He 
traveled to Thailand to plead for the Cambodian vic¬ 
tims of genocide and to Argentina to act of behalf of 
disappeared persons. Wiesel considers all these events 
a shadow of the Holocaust, a reflection of an evil un¬ 
leashed across the planet—one whose mysterious im¬ 
plications are not yet known. 

An example of Wiesel’s style in influencing others 
can be seen in his encounter with president Ronald 
Reagan over the President’s proposed 1985 trip to Bit- 
burg to lay a wreathe at the graves of Waffen SS sol¬ 
diers. Even within the American Jewish community, 
many were reluctant to confront the President, who 
had thus far been so supportive of Israel, but Wiesel 
provoked a confrontation with Reagan, and did so 
courteously, deliberately, and insistently. Just days be¬ 
fore the president’s scheduled trip to Germany, Wiesel 
attended a White House ceremony to receive the U.S. 
Congressional Gold Medal. While there, he took the 
opportunity to speak his mind, and said, “I belong to 
an ancient people that speaks truth to power.” Speak¬ 
ing directly to president Reagan he said: “that place is 
not your place, Mr. President. Your place is with the 
victims of the SS.” 

Charles Silberman, a distinguished commentator 
on American Jewish history, regards this moment as a 
high point in the assertion of Jewish dignity and Jewish 
acceptance within America, ranking it with the nomi¬ 
nation of senator Joseph I. Lieberman, an observant 
Jew, as tbe Democratic candidate for Vice President in 
2000. A man of peace, Wiesel nonetheless supported 
president George W. Bush’s invasion of Iraq in 2003. 
He explained that he opposed all war and the killing it 
entails, but believed that some evils must be con¬ 
fronted. 

Teaching has always been central to Wiesel’s very 
sense of self. He first taugbt as a Distinguished Profes¬ 
sor of Judaic Studies at the City College of New York 
(1972-1976). Since 1976, he has been tbe Andrew W. 
Mellon Professor in the Humanities at Boston Universi¬ 
ty, where he also holds the title of University Professor. 
He is a member of the faculty in the Department of Reli¬ 
gion as well as that of the Department of Philosophy. 
He was the hrst Henry Luce Visiting Scholar in Human¬ 


ities and Social Thought at Yale University, a position 
he held from 1982 to 1983. 

Wiesel has received numerous awards. In addition 
to the Nobel Prize for Peace, which he received in 1986, 
he was also awarded the Presidential Medal of Eree- 
dom, the U.S. Congressional Gold Medal, and the 
Medal of Liberty. In addition, he was granted the rank 
of Grand-Croix in the Erench Legion of Honor. He is 
married to Marion Wiesel, who often serves as his 
translator, and they have one son, Elisha. 

SEE ALSO Auschwitz; Holocaust; Memoirs of 
Survivors; Psychology of Survivors 
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Wiesenthal, Simon 

[DECEMBER 31, 1908-] 

Polish humanitarian 

Born in 1908, in Buczacz, Galicia (in the Polish 
Ukraine), Simon Wiesenthal was raised in a typical 
shtetl (small Jewish town) environment. The family 
moved to Lvov, Vienna, and finally back to Buczacz. 
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Simon Wiesenthal, Nazi hunter, ninety years old at the time of 
this 1999 photo. In April 2003 Wiesenthal announced his 
retirement, saying that he had found all the mass murderers he 
had been looking for. According to Wiesenthal, the only Austrian 
war criminal still alive is Alois Brunner, Adolf Eichmann’s right- 
hand man, believed to be hiding in Syria. [ap/world wide photos 
] 


Wiesenthal continued his education in Prague, where 
he was trained as an architect. Leaving school in 1932, 
Wiesenthal returned to Lvov, where he married Cyla 
Muller in 1936 and, due to anti-Semitism, only received 
the formal degree of architectural engineer in 1939. In 
the wake of the nonaggression pact between the Nazis 
and the communists in 1939, the Russians took over 
Lvov, and Wiesenthal was no longer allowed to practice 
his profession. 

On June 28, 1941, the Nazis occupied Lvov, and 
Wiesenthal and his family were swept up in the Nazi 
occupation. Wiesenthal went through a series of con¬ 
centration camps, including Gross-Rosen, Janowska, 
Buchenwald, and finally Mauthausen, in Austria, from 
which the U.S. Army liberated him on May 5, 1945. 
Shortly thereafter he was reunited with his wife, who 
was the only other member of their extended families 
to survive, and in 1946 their only child, a daughter, was 
born. 


Humanitarian 

Wiesenthal began his postwar career by aiding the U.S. 
war crimes investigators in the immediate aftermath of 
liberation. In May 1945 he submitted his first extensive 
list of Nazis perpetrators to the U.S. authorities, and 
joined their team as an investigator and translator. The 
onset of the cold war between the Western countries 
and the Soviet Union caused the United States and the 
other Western Allies to turn away from the pursuit and 
judgment of Nazis, by either ignoring them or using 
them as either scientific or intelligence assets. (This 
was true of the Soviet Union and other Communist 
bloc countries as well.) By 1947 the U.S. Army had 
begun to abandon the effort, but using files that had 
been collected by the army, Wiesenthal opened the first 
Jewish Historical Documentation Center in Linz. He 
maintained this center until 1954, when he closed it 
down due to the lack of interest and support, sending 
his files to Yad Vashem, Israel’s center for Holocaust 
study and commemoration. For the next few years 
Wiesenthal worked as a journalist and with refugee 
agencies. 

The trial of Adolf Eichmann in Israel in 1961 
brought both Wiesenthal and the pursuit of Nazis back 
into the limelight. While many people have claimed full 
credit for the capture, Wiesenthal’s contribution of per¬ 
sistent tracking and important information greatly 
helped the Israeli operation. The question of credit for 
the capture has remained one of the major controver¬ 
sies associated with Wiesenthal throughout his career, 
with Mossad chief Isser Harel claiming sole responsibil¬ 
ity and denying Wiesenthal any credit for the capture. 
Despite Harel’s position, historians believe that 
Wiesenthal did contribute to tbe effort of tracking and 
capturing Eichmann, particularly by keeping the effort 
going until the Israelis became involved. 

As a result of this renewed interest, Wiesenthal de¬ 
cided to move to Vienna and to reopen his Documenta¬ 
tion Center there. Continuing to work independently, 
he became famous as the world’s leading Nazi-hunter. 
Over the next decades he investigated and helped bring 
to justice over one thousand Nazi war criminals. Some 
of the more prominent cases included Franz Stangl, the 
commandant of Sobibor and Treblinka, Franz Murer, 
commandant of tbe Vilna ghetto, Karl Silberbauer, the 
policeman who arrested Anne Frank, Hermine Braunst- 
einer Ryan, the former Majdanek guard who was locat¬ 
ed in the Unites States, thus publicizing the presence 
of Nazi war criminals in the United States and Eduard 
Roschmann, second in command of the Riga ghetto. 

Erom the early stages of his postwar career, 
Wiesenthal spoke up for other groups, not only Jews. 
In the 1950s he began to speak about tbe fate of the 
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Roma and Sinti under the Nazis, and has continued to 
draw attention to their persecution in Europe. He also 
spoke out on behalf of other threatened groups such as 
the Cambodians under Pol Pot and the Kurds. He 
championed the Soviet dissident Andrei Sakharov, and 
helped draw the world’s attention to the fate of Raoul 
Wallenberg, the Swedish diplomat who savedjews dur¬ 
ing the Holocaust and vanished after being arrested by 
the Soviets in 1945. 

Prolific Author 

Wiesenthal has been a prolific author over the years. 
Among his most significant works are The Murderers 
Among Us (1967), which interweaves chapters describ¬ 
ing Wiesenthal’s life and beliefs with those describing 
his pursuit of specific Nazis; The Sunflower (1970, 
1998), which is a symposium on forgiveness with re¬ 
sponses from major thinkers; Every Day Remembrance 
Day (1987), a calendar of anti-Semitism throughout 
Jewish history; and a last volume of memoirs. Justice 
Not Vengeance (1989). His other books include Sails of 
Hope, which deals with the theory of Christopher Co¬ 
lumbus’ supposed Jewish ancestry, as well as other 
works related to the Holocaust. In 1989 The Murders 
Among Us was made into a major television film star¬ 
ring Ben Kingsley. Johanna Heer and Werner Schmie- 
del’s acclaimed documentary about Wiesenthal, The Art 
of Remembrance, appeared in 1997. Wiesenthal has 
been the subject of many books, particularly tbe biog¬ 
raphy by Hella Pick, Simon Wiesenthal: A Life in Search 
of Justice (1996) and Alan Levy’s The Wiesenthal File 
(1993). 

Controversy 

Wiesenthal’s career has been marked by some signifi¬ 
cant controversies. From 1970 to 1990 there was an on¬ 
going bitter feud witb Austrian Chancellor Bruno 
Kreisky. The feud was connected to Austrian politics, 
Israel, and Jewish identity. Kreisky, who was an assimi¬ 
lated Jew, accused Wiesenthal of surviving the war by 
collaborating with the Nazis. After a series of lawsuits, 
Wiesenthal finally won a judgment of slander against 
Kreisky, who died shortly after. This controversy was 
later dwarfed by the Waldheim affair. In 1986 the 
World Jewish Congress (WJC) launched a public rela¬ 
tions campaign aimed at convincing Austrians (and the 
world) that former United Nations Secretary General 
Kurt Waldheim was a Nazi war-criminal and unfit to 
be elected as president of Austria. Wiesenthal reacted 
cautiously and, while agreeing that Waldheim had lied 
and covered up his wartime activities, refused to label 
him a war criminal without specific proof that would 
hold up in a court of law. The WJC reacted angrily, and 
viciously attacked Wiesenthal, who refused to back 


down. Ultimately Waldbeim was elected, Wiesenthal 
called for his resignation, the United States placed 
Waldheim on its “watch list” (preventing him from en¬ 
tering the country), and the bitter feelings between 
Wiesenthal and the WJC lingered. 

The Simon Wiesenthal Center 

In 1977 the Simon Wiesenthal Center in Los Angeles 
was founded by Rabbi Marvin Hier to continue Wiesen¬ 
thal’s work. The Center has offices in New York, 
Miami, Toronto, Jerusalem, Paris, and Buenos Aires. 
The innovative Museum of Tolerance was opened in 
Los Angeles in 1993, the New York Tolerance Center 
in 2004, and the Center for Human Dignity is planned 
by tbe Wiesenthal Center for Jerusalem. The Center’s 
agenda mirrors that of Wiesenthal, being involved in 
campaigns against Nazi war criminals, current anti- 
Semitic and other extremist activities, particularly on 
the Internet, and human rights issues in general. Its 
film division has produced a number of documentaries, 
including two Academy Award-winning films, (Geno¬ 
cide in 1981 and The Long Way Home in 1997), and its 
publications include Genocide: Critical Issues of the 
Holocaust (1983), The Simon Wiesenthal Center Annual 
(1984-1990), and Dismantling the Big Lie: The Protocols 
of the Elders of Zion. While the Center bears Wiesen¬ 
thal’s name and has acted in association with Wiesen¬ 
thal, both Wiesenthal and the Center maintain the right 
to act independently of each other. 

Wiesenthal’s Legacy 

Over the course of his long career Wiesenthal has re¬ 
ceived many honors, including the U.S. Congressional 
Gold Medal (1980) and Presidential Medal of Freedom 
(2000), French Legion of Honor (1986), Great Medal 
of Merit (Germany, 1985), Erasmus Prize (Amsterdam, 
1992), and he was named an honorary citizen of Vien¬ 
na in 1995. In 2004 Wiesenthal was awarded an honor¬ 
ary knighthood (KBE) by Queen Elizabeth of England. 

Wiesenthal’s accomplishments go beyond the hon¬ 
ors he has accumulated. They include being the inspi¬ 
ration of the Simon Wiesenthal Center, which in 2004 
had close to a half-million members worldwide, and is 
one of the leading Jewish human rights organizations 
in the world. For the first two decades after the Holo¬ 
caust, his was essentially the only voice that kept the 
memory of that period alive for the public, particularly 
in Europe, and especially in the countries where Na¬ 
tional Socialism and the Holocaust originated. For the 
survivors and for many Jews who were born after the 
war he became tbe symbol of a new Jewish resolve to 
no longer be passive, thus overcoming the guilt associ¬ 
ated with the claim that Jews were led “like sheep to 
the slaughter.” His resolve to avoid revenge and to 
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focus on bringing the Nazis to justice served as an affir¬ 
mation of the legal process and earned him internation¬ 
al respect. Wiesenthal’s persistent efforts, against deter¬ 
mined opposition, eventually helped lead to the 
creation of Nazi hunting units in various countries in¬ 
cluding the United States, and also helped to normalize 
the concept of governmental action against war crimi¬ 
nals. War crimes tribunals, such as those dealing with 
the genocides of Bosnia and Rwanda, might not have 
occurred had Wiesenthal not kept the pursuit of Nazi 
war criminals on the world’s agenda for so long. By 
fighting to keep the memories of the victims alive and 
to bring justice to their killers, however delayed, he 
managed to help change the world’s reactions to geno¬ 
cide and war crimes. 

SEE AESO Holocaust; Prosecution; Psychology of 
"Victims 
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Women, Violence against 

The term violence against women refers to gender- 
based aggression, which disproportionately victimizes 
women and girls. Sexual assault, battering by intimates, 
sexual abuse of children, sex trafficking, sexual harass¬ 
ment, forced pregnancy, and often prostitution and 
pornography are considered included, as are dowry 
burnings, honor killings, female infanticide, and female 
genital mutilation. When a woman or girl is violated or 
killed because she is female—due, for instance, to mi¬ 
sogyny or sexual stereotypes or gendered roles of mas¬ 
culinity or femininity—she is subjected to violence 
against women. Such attacks often occur on the basis 
of sex combined with race, ethnicity, religion, national¬ 
ity, and age, exacerbated by poverty and economic de¬ 
pendence. Likened to a war on women, violence against 
women, pervasive if largely invisible outside recog¬ 
nized wars, is surrounded by victim blaming, shaming, 
denial, and a culture of inevitability. It often explodes 
during armed conflict and genocide. 


Most acts of violence against women are formally 
illegal but largely ignored by local, national, and inter¬ 
national legal systems. Human rights instruments and 
peremptory norms binding on states guarantee equal 
protection of the law and prohibit discrimination on 
the basis of sex. To explicitly combat violence against 
women and ineffective law enforcement against it, the 
Organization of American States (OAS) promulgated 
the Convention on the Prevention, Punishment, and 
Eradication of Violence Against Women in 1994. The 
United Nations committees that interpret the Conven¬ 
tion on the Elimination of All Eorms of Discrimination 
Against Women (CEDAW) and the International Cove¬ 
nant on Civil and Political Rights (ICCPR) have deter¬ 
mined that officially ignoring violence against women 
violates these conventions. The Beijing Platform for Ac¬ 
tion calls on states to take strong measures against 
these acts. Although some action has been taken re¬ 
gionally in Europe and Latin America against official vi¬ 
olence against women in the form of rape in custody, 
little has been done anywhere to stop the widespread 
pattern of violence against women that is pervasive and 
officially condoned. 

International humanitarian law and the laws of war 
have long prohibited rape and enforced prostitution in 
both domestic and international armed conflicts, yet 
those provisions too have seldom been enforced. 
Women targeted for genocide were violated in sex- 
specific ways during the Holocaust, yet the Nuremberg 
Tribunal did not recognize these atrocities as such. 
Genocide was defined in the Genocide Convention 
(1949) that emerged from that experience, specifying 
abuses inflicted with intent to destroy peoples as such; 
sexual violence was not specifically listed. Concepts of 
crimes against humanity emerging from this era also 
did not include widespread and systematic assaults on 
the basis of sex, nor did they focus on atrocities com¬ 
mitted on the basis of sex combined with race, ethnici¬ 
ty, nationality, or religion. Most violence against 
women, in war as well as peace, has thus been commit¬ 
ted with effective impunity. 

In the last decade of the twentieth century, this 
pattern began to change in the international system. Be¬ 
ginning in 1991, Croatian and Bosnian Muslim women 
survivors spoke out against the mass rapes systemati¬ 
cally inflicted on them as a weapon of the genocidal on¬ 
slaughts directed by Serbian forces against their com¬ 
munities. By the turn of the century, they had civilly 
sued Radovan Karadzic, leader of the Bosnian Serbs, for 
genocidal rape and won under the Alien Tort Claims 
Act (ACTA) in the United States. Their case established 
sexual acts of violence against women as legally genoci¬ 
dal under international law for the first time. Also dur- 
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ing this period the International Tribunal for Former 
Yugoslavia (ICTY) indicted perpetrators for rape and 
other sexual atrocities as war crimes and as crimes 
against humanity, specifically as slavery. The tribunal 
eventurally indicted Slobodan Milosevic, the former 
president of Serbia, for genocide. The International Tri¬ 
bunal for Rwanda (ICTR) made greater strides, convict¬ 
ing Hutu leaders of rape and other sexual atrocities 
against Tutsi women as genocide in its breakthrough 
Akayesu opinion. As a crime against humanity, rape 
was there defined internationally for the first time, as 
“a physical invasion of a sexual nature, committed on 
a person under conditions which are coercive.” 

The International Criminal Court (ICC) built on 
these advances. Under its Rome Statute (1998), the def¬ 
inition of genocide remained the same, permitting in¬ 
terpretation of killing, serious bodily or mental harm, 
destructive conditions of life, and measures to prevent 
births to encompass gender-based violence when com¬ 
mitted for genocidal purposes. The ICC definition of 
crimes against humanity expressly included “rape, sex¬ 
ual slavery, enforced prostitution, forced pregnancy, 
enforced sterilization, or any other form of sexual vio¬ 
lence of comparable gravity,” when committed as part 
of a widespread or systematic attack knowingly direct¬ 
ed against a civilian population. Gender-based persecu¬ 
tion through such acts was also recognized as a crime 
against humanity. This implementation of internation¬ 
al law, emancipated from hostilities recognized as 
armed conflict, together with doctrines of universal ju¬ 
risdiction and other devices available in some national 
courts, offers hope that the legal impunity that has long 
marked violence against women may be coming to an 
end. 

SEE ALSO Female Infantacide and Fetal Murder; 

Rape; Reproduction 
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World War I Peace Treaties 

After World War I, tbe Allied and Associated powers 
concluded a series of peace treaties with the so-called 
Central powers: Germany (at Versailles, June 28, 

1919) , Austria/SaintGermain (September 10, 1919), 
Bulgaria (Neuilly, November 27, 1919), Hungary (Tri¬ 
anon, June 4, 1920), and Turkey, (Sevres, August 10, 

1920) . Turkey fought successfully against the imple¬ 
mentation of the August 10 treaty, and a new peace 
agreement was negotiated and signed at Lausanne, July 
24, 1923. The United States Senate refused to ratify the 
treaties, however. Instead, the U.S. government con¬ 
cluded separate peace treaties with the former Central 
Powers. 

None of the peace treaties concluded after World 
War I contained dispositions concerning the punish¬ 
ment of genocide. Within the context of the overall 
fighting, there had been many armed conflicts, which 
led to radical population reductions and even to the 
total disappearance of some races and nations, but at 
that time international law did not recognize specific 
rules on their prohibition and punishment. On the 
other hand, there were dispositions in the treaties con¬ 
nected with violations of the laws and customs of war. 

Article 227 of the 1919 Treaty of Versailles merits 
special attention, because it called upon the Allied and 
Associated powers to publicly arraign the defeated Ger¬ 
man emperor, William II of Hohenzollern, on the 
charge of having committed a supreme offense against 
international morality and the sanctity of treaties. It 
further called for the constitution of a special tribunal 
to try the accused, and assured the former emperor the 
guarantees essential to the right of defense. The tribu¬ 
nal was composed of five judges, one each to be ap¬ 
pointed by the United States, Great Britain, France, 
Italy, and Japan. 

The former emperor, however, had taken refuge in 
the Netherlands, whose government refused his extra¬ 
dition, arguing that the crimes alleged in the arraign- 
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ment—supreme offenses against international morality 
and the sanctity of treaties—had no counterpart in the 
articles of the Dutch Penal Code. William II never ap¬ 
peared before an international tribunal, and no judg¬ 
ment was ever rendered on him. 

Article 228 of the Treaty of Versailles contained the 
following disposition: 

The German Government recognizes the right of 
the Allied and Associated Powers to bring before 
military tribunals persons accused of having 
committed acts in violation of the laws and cus¬ 
toms of war. Such persons shall, if found guilty, 
be sentenced to punishments laid down by law. 

This provision will apply notwithstanding any 
proceedings or prosecution before a tribunal in 
Germany or in territory of her allies. 

Articles 229 and 230 of the treaty concerned the 
composition of the tribunals, the accused’s right of de¬ 
fense and right to counsel, and the obligation of the 
German government to cooperate in furnishing evi¬ 
dence of any crimes alleged and brought before tribu¬ 
nals. 

The Allied powers suspected that more than 900 
German soldiers had violated the laws and customs of 
war. Among the suspects were some of the top generals 
in the German High Command. From this great num¬ 
ber, however, only twelve individuals stood accused 
before the Tribunal of Leipzig. Of these, only six were 
found guilty. They received prison sentences not to ex¬ 
ceed four years. 

There were identical dispositions in the corre¬ 
sponding articles of the peace treaties concluded with 
other defeated Central Powers, (Articles 173 to 175 of 
the treaty of St. Germain, Articles 118 to 120 of the 
Neuilly treaty. Articles 157 to 159 of the Trianon treaty, 
and Articles 228 to 230 of the treaty of Sevres). In the 
turmoil of the postwar period, however, these provi¬ 
sions were not applied. None of the treaties included 
rules that might be brought to bear against citizens of 
a victorious state wbo might be accused of violating the 
laws and customs of war. 

SEE ALSO Impunity; Minorities 
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Wounded Knee 

The Wounded Knee massacre took place December 29, 
1890, on tbe Pine Ridge Indian Reservation in South 
Dakota. The massacre was precipitated when the Sev¬ 
enth Cavalry of the U.S. Army tried to disarm a group 
of about 500 Dakota Sioux under the leadership of 
Chief Big Foot. During the contentious process of dis¬ 
arming, a shot was fired. After this, the army began a 
merciless slaughter. Within hours, the Seventh Cavalry 
killed between 270 and 300 of Big Foot’s people. Of 
these, 170 to 200 were women and children. The army 
killed a few men who were fighting back, but the large 
majority of Dakotas were destroyed while trying to flee 
or hide. In a few instances, soldiers shot Dakotas at 
point blank range, three or more miles from the place 
the firing began. 

The chain of events that led to Wounded Knee 
began six weeks earlier, when the United States govern¬ 
ment decided to use massive military force to suppress 
the Ghost Dance on Dakota reservations. The Ghost 
Dance originated in the teachings of Paiute prophet 
Wovoka, living on the Walker River Indian Reservation 
in Nevada. In 1889, Wovoka began to forecast the com¬ 
ing of a new world in which non-Indians would be de¬ 
stroyed or removed, game restored, and tribal ancestors 
returned to life. Portions of several tribes in the western 
United States adopted Wovoka’s teachings, including 
several Dakota communities. 

Although many scholars have argued that the Da¬ 
kotas fundamentally altered Wovoka’s originally 
“peaceful” teaching into one of hostility toward Euro¬ 
pean Americans, thus justifying military action, recent 
scholarship has called this view into question. It is 
doubtful that the Dakotas changed Wovoka’s teachings. 
Rather, the government’s decision to suppress the 
Ghost Dance among the Dakotas, but not among other 
tribes, resulted from long-standing American percep¬ 
tions of the Dakota Sioux as particularly treacherous, 
as well as army officers’ perceptions that the situation 
on the Dakota reservations afforded an opportunity to 
demonstrate the continued importance of the army’s 
mission in the West. 

The army’s invasion of Dakota country, the single 
largest military operation since the Civil War, was de¬ 
signed to overawe the Dakota ghost dancers into giving 
up the dance. At first, this strategy had some success. 
In late November and early December several groups 
of ghost dancers surrendered. On December 15, how¬ 
ever, military officials began to lose control of the situa¬ 
tion when reservation Indian police killed Sitting Bull 
at his home on the Standing Rock Reservation. Fearing 
for their lives, most of Sitting Bull’s people fled south. 
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The United States Seventh Cavalry massacred over 300 Lakota (Sioux) men, women, and children at their encampment beside Wounded 
Knee Creek in South Dakota, on December 29, 1890. Here, Miniconjou Sioux chief Big Foot lies dead in the snow. He was among the 
first to die that morning, [national archives and records adiviinistration] 


with some joining Big Foot’s village on the Cheyenne 
River. Army officers responded to these events by 
adopting a punitive attitude toward Big Foot and the 
ghost dancers among his people. Big Foot was charac¬ 
terized as “dehant and hostile” and the army positioned 
troops near his village to secure his arrest. 

For their part, Big Foot and the other leaders of his 
community were deeply fearful of the army’s inten¬ 
tions. Flaving received an invitation from Lakota lead¬ 
ers at Pine Ridge to help with their ongoing diplomatic 
efforts to secure a peaceful conclusion to the army’s in¬ 
vasion of their country, Big Foot decided on December 
24 to leave Cheyenne River and travel through the 
rough country of the Badlands to Pine Ridge. Big Foot’s 
evasion of military surveillance increased army officers’ 
frustration. More than ever they desired to punish Big 
Foot and his people. Flence, officers in charge of the 
campaign issued orders to all units to try to hnd Big 
Foot, and should they succeed, to disarm him, adding: 
“If he hghts, destroy him.” On December 28, the Sev¬ 
enth Cavalry intercepted Big Foot and his people about 
twenty-hve miles from Pine Ridge and escorted them 


to nearby Wounded Knee Creek. The next morning the 
Seventh Cavalry began to carry out its orders. 

Much of the analysis of Wounded Knee has fo¬ 
cused on who fired the hrst shot. One theory is that 
army officers planned in advance to open hre, perhaps 
to avenge the Seventh Cavalry’s defeat under George 
Armstrong Custer at the Little Bighorn fourteen years 
before. Another theory is that the hrst shot was bred 
when a single Indian refused to give up his gun and it 
discharged accidentally when soldiers tried to take it 
from him. A third theory, advanced by the army after 
the massacre, is that a few Lakotas, acting in concert, 
opened hre. 

Wounded Knee qualihes as an instance of genocide 
most obviously under the hrst of these theories, as it 
holds that the destruction of Big Foot’s people was in¬ 
tentional. In all likelihood, however, army officers 
probably did not plan the massacre and instead intend¬ 
ed to use the threat of force to secure a bloodless disar¬ 
mament of Big Foot’s people. Nonetheless, even under 
the second (very likely) theory or the third (very 
doubtful) theory, the events after the hrst shot reveal 
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widespread genocidal impulses. Although army officers 
testihed before a court of inquiry that they and their 
men took great pains to prevent the killing of women 
and children, their testimony collapses under the 
weight of the sheer number of casualties and the cir¬ 
cumstances of their deaths. 

Regardless of who fired the first shot, the killing 
fields of Wounded Knee must be placed within a long 
tradition of racist Indian-hating in American culture, 
reflected in widely held axioms like “nits breed lice” 
and “the only good Indian is a dead Indian,” and mani¬ 
fested in numerous instances in which the army, volun¬ 
teers, and civilians engaged in acts of indiscriminate 
slaughter with the intent to kill as many Indians as pos¬ 
sible. Neither the army’s campaign to suppress the La- 
kota Ghost Dance nor nineteenth-century U.S. Indian 
policy explicitly called for the extermination of all Indi¬ 
ans. Yet, both were premised on the view that Indian 
opposition to U.S. authority was illegitimate and de¬ 
serving of punishment, and that it was therefore legiti¬ 


mate to use the threat of extermination to secure policy 
objectives. In many instances, as at Wounded Knee, the 
threat of genocide became reality. 

SEE ALSO Indigenous Peoples; Massacres; Native 
Americans; Racism 
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Yugoslavia 

Between 1991 and 1999, the Socialist Federative Re¬ 
public of Yugoslavia (population: approximately 23 
million) disintegrated amid four successive wars. Al¬ 
though the violent end of federal Yugoslavia was not 
determined by its bloody origins, those origins should 
not be omitted from an account of its denouement, in 
part because tbey were deliberately evoked to mobilize 
support for war in 1991 and 1992. 

World War II: 1941-1945 

After tbe kingdom of Yugoslavia capitulated to Germa¬ 
ny in April 1941, Hitler divided the country among the 
Axis states. Germany annexed most of Slovenia, occu¬ 
pied Serbia, and administrated eastern Vojvodina. Italy 
annexed or occupied much of the Croatian coastland, 
southern Slovenia, western Macedonia and Kosovo, 
and tried in vain to control Montenegro by means of 
an autonomous administration. Hungary annexed the 
remainder of the province of Vojvodina and eastern 
Slovenia. Bulgaria took Macedonia and a sliver of 
southeastern Serbia. 

The occupiers established puppet regimes. Croatia, 
Bosnia and Herzegovina were put in the charge of a 
Croatian nationalist group, the fanatical Ustashas, 
whose leaders had spent the 1930s as Mussolini’s cli¬ 
ents and sometimes his prisoners. The poglavnik 
(equivalent to fiihrer) of the self-styled Independent 
State of Croatia (Nezavisna Drzava Hrvatska, NDH) 
was Ante Pavelic. Its leaders were obsessed with elimi¬ 
nating the Serb Orthodox population, which was seen 
as the historic obstacle to Croatian sovereignty. 


The NDH’s population of 6.3 million included only 
3.4 million Croats. The remainder were mostly Serb 
(1.9 million), Muslim (700,000), German (150,000) 
and Jewish (37,000). In line with Axis policy, the 
Ustashas deported and killed Jews and Roma. The Serb 
population was the strategic target, however, owing to 
its size and to Ustasha ideology. At least 20,000 Serbs 
were killed in pogroms during summer 1941. By 1945, 
in line with the Ustasha intention to eradicate the Serb 
Orthodox population by mass conversion, expulsion, 
and murder, enough death and destruction had been 
achieved to make the NDH the bloodiest regime in Eu¬ 
rope after Germany itself. 

In Serbia, the Nazis formed a “government of na¬ 
tional salvation” under Milan Nedic, who saw himself 
as caretaking until the royalist government could re¬ 
turn from exile in London. Pavelic’s equivalent in Bel¬ 
grade was Dimitrije Ljotic, who received limited Ger¬ 
man support for his Serbian fascist movement. Even 
without an ideology of genocide, Nazi mechanisms 
functioned efficiently and the situation for Jews and 
Roma was no better than in Croatia. Serbia was pro¬ 
claimed Judenfrei (Free of Jews) in early 1942. 

Some army officers took to the hills and formed a 
royalist resistance movement, the Chetniks, loyal to the 
royalist government but also to a Serbian nationalist 
program. Savage Nazi reprisals in Serbia in 1941 soon 
quieted this movement’s anti-German actions, but it 
continued to commit atrocities against Croats and Mus¬ 
lims in the NDH. Proportionately, Muslim losses in the 
war were heavier than Serb or Croat losses. 
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Croatian and Serbian nationalist crimes strength¬ 
ened the resistance movement launched in summer 
1941 by the Communist Party of Yugoslavia under a 
shadowy figure called Josip Broz, later known as Tito, 
who was supported by the USSR. The engorged but 
Axis-occupied Croatian state became the principal bat¬ 
tleground between the partisans and their pro-fascist or 
anti-communist opponents, with each side’s armed 
forces numbering around 150,000 by 1943. 

At least a million Yugoslavs (6% of the pre-war 
population) were killed between 1941 and 1945, most¬ 
ly at their compatriots’ hands. The killing continued 
after the war, as Tito’s victorious forces took revenge 
on their real and perceived enemies. British forces in 
Austria turned back tens of thousands of fleeing Yugo¬ 
slavs. Estimates range from 30,000 to 55,000 killed be¬ 
tween spring and autumn 1945. 

Native German and Hungarian communities, seen 
as complicit with wartime occupation, were brutally 
treated; tantamount in some cases to ethnic cleansing. 
The Volksdeutsch settlements of Vojvodina and Slavo¬ 
nia largely disappeared. Perhaps 100,000 people—half 
the ethnic German population in Yugoslavia—fled in 
1945, and many who remained were compelled to do 
forced labor, murdered, or later ransomed by "West Ger¬ 
many. Some 20,000 Hungarians of Vojvodina were 
killed in reprisals. Albanian rebellions in Kosovo were 
suppressed, with prisoners sent on death marches to¬ 
wards the coast. An estimated 170,000 ethnic Italians 
fled to Italy in the late 1940s and 1950s. (All of these 
figures are highly approximate.) 

The partisans were not always ruthless to their 
wartime opponents. By contrast with Germany, howev¬ 
er, the postwar order in Yugoslavia did not allow an im¬ 
partial examination of the war years. Grief was made 
more bitter by the anger and vengefulness of those 
whose struggles and sufferings were officially distorted 
or denied. Tito’s regime created an official celebratory 
myth about the “People’s Liberation War,” denying 
partisan atrocities and negotiations with Germans and 
exaggerating their role in defeating the Axis. While this 
helped to unify the traumatized nationalities in the 
wake of fascism’s defeat, it could not silence the truths 
and counter-myths handed down within families 
throughout Yugoslavia and nursed among Serb and 
Croat emigres. In particular, many Croats came to re¬ 
sent what they saw as excessive attention to the Ustasha 
regime and a corresponding exculpation of Serbian na¬ 
tionalist crimes. By the time Titoist orthodoxy relaxed 
and the archives yielded their secrets, in the 1980s— 
confirming that the partisans’ black-and-white, epic 
version had concealed an unsurprising pattern of shift¬ 
ing allegiances and power—plays in which Tito’s forces 


eventually bested their enemies—it was too late for rec¬ 
onciliation. 

The Wars of Yugoslav Succession (1991-1999) 

The wars of the 1990s—from Slovenia, to Croatia, then 
Bosnia and Herzegovina, and finally Kosovo—were the 
result of four factors: 

• the weakness of Yugoslavia’s institutions of central 
government 

• the rise of aggressive nationalism in Serbia 

• the collapse of one-party communist systems in 
Europe around 1990—including in Yugoslavia 

• the Yugoslav People’s Army’s embrace of Serbian 
nationalism. 

After Tito’s death in 1980, Yugoslavia’s federal sys¬ 
tem proved incapable of providing effective gover¬ 
nance. Once each decade, Tito had rebalanced the sys¬ 
tem, effectively decentralizing power until Yugoslav 
unity rested on three pillars: Tito’s own prestige; the 
coherence of the League of Communists of Yugoslavia 
(LCY), as the communist party was called; and the Yu¬ 
goslav People’s Army (Jugoslovenska narodna armija, 
JNA). The first and second of these decayed over the 
1980s; the third endured in deepening isolation from 
democratic change. 

Political and economic competencies devolved to 
the six republics and two autonomous provinces of Ko¬ 
sovo and Vojvodina. The federation became, in a vivid 
phrase coined by Croatian economist Branko Horvat, 
an alliance of regional oligarchies. The resultant insta¬ 
bility encouraged restiveness among the republics and 
revived long-standing mutual grievances. In Serbia, one 
politician turned this situation to his advantage. Slobo¬ 
dan Milosevic (b. 1941) rose in the 1980s to head the 
Serbian League of Communists. Milosevic played upon 
the Serbs’ bitterness over their status in Yugoslavia. 

These feelings centered on the southern province 
of Kosovo, site of the mythologized 1389 battle against 
the Ottoman empire, and traditionally celebrated as the 
cradle of Serbian culture. With more than 20 percent 
of Serbia’s population, Kosovo in the 1980s was more 
than 80 percent ethnic Albanian. Since the late 1960s, 
Albanians had ceased to be a second-class nationality 
in Kosovo. This evolution, formalized by Kosovo’s fed¬ 
eral status in the 1974 constitution, was felt as unac¬ 
ceptable by many Serbs. In 1986 Serbia’s Academy of 
Sciences and Arts purported to speak for the nation 
when it alleged—with inflammatory intent—that Serbs 
in Kosovo were subject to “physical, political, legal, 
and cultural genocide.” 

Milosevic was the first senior politician to ac¬ 
knowledge Serbian anger over Kosovo as valid. With 
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the help of media manipulation, staged rallies, and co¬ 
vert agitation, he seized the leadership of the Serbian 
communists in late 1987, then used the same tech¬ 
niques to abolish the autonomy of Kosovo and Vojvodi- 
na. When he succeeded in changing the leadership in 
Montenegro (population 0.58 million), Milosevic con¬ 
trolled half the federal units. 

Although public opinion was orchestrated, these 
early successes were enabled by an extraordinary 
groundswell of support. Journalists, intellectuals, and 
artists echoed tbe simple message that Serbia and the 
Serbs—some 36 percent of Yugoslavia’s population— 
must be “united” at any cost. Even those who disliked 
Milosevic’s methods believed that his “antibureaucratic 
revolution” was necessary. Dissenters were few and, 
thanks to the machinery of party-state power, easily 
marginalized. 

Milosevic’s wider ambition was to intimidate the 
other republics into letting Yugoslavia be re-centralized 
under Serbian hegemony. The international communi¬ 
ty, eager to see Yugoslavia restabilized, was vaguely 
sympathetic. But Serbia’s strongman had not foreseen 
the collapse of European communism after November 

1989. This reduced the strategic significance Yugosla¬ 
via had enjoyed during the cold war, poised between 
the Western and Eastern blocs. It also encouraged na¬ 
scent pro-democratic groups in Yugoslavia, especially 
in tbe western republics of Slovenia and Croatia, where 
they found common cause with communists who were 
worried by Serbian revanchism. 

Serbia’s vaunting ambition had emboldened other 
republics. The last congress of the LCY, in January 

1990, was suspended when the Slovenian delegation 
walked out after their reform proposals were jeeringly 
rejected. Slovenia and Croatia scheduled multiparty 
elections for the spring. Ear from backing down at this 
reversal, Milosevic escalated his threats against other 
republics. If tbe political structures were too weak and 
the JNA was still too indecisive to give him the leverage 
he needed, he would use demography instead—the 25 
percent of Yugoslavia’s Serbs who lived outside Serbia. 

Slovenia and Croatia 

In the late 1980s, Slovenia’s challenge to the federal 
system was as profound as Serbia’s, but opposite in 
method and intention. With under two million inhabi¬ 
tants, abutting Italy and Austria, by 1990 Slovenia was 
“the most successful and modern economy in Central 
and Eastern Europe.” Some two-fifths of export trade 
was with western Europe. 

Milosevic’s recentralizing drive spurred Slovenian 
nationalism. This took political form, in terms of resis¬ 
tance to the Serbian bloc in federal structures, and the¬ 


oretical and cultural forms, in the unprecedented irrev¬ 
erence toward Titoist myths. With newly elected 
leaders, Slovenia declared sovereignty in July 1990. In 
late December, the result of a referendum allowed the 
leadership to announce that independence would be 
declared the following June. If Serbia supplied the main 
leverage to destroy Yugoslavia, the timetable was Slove¬ 
nia’s. 

Determined not to be left behind, Croatia (popula¬ 
tion: 4.78 million) committed itself to secede alongside 
Slovenia, although Croatia’s position vis-a-vis Serbia 
was incomparably worse. Milosevic was willing to let 
Slovenia go, but not Croatia. After Croatia’s first multi¬ 
party elections in spring 1990, the Serbian media had 
conducted a frenzied campaign to instil fear and hatred 
of Croatian intentions. Cynically exploiting fears of an 
Ustasha revival, this campaign targeted Croatia’s 
580,000 Serbs, especially the compact Serb communi¬ 
ties in the central highlands. Agents were sent to stir 
up discontent. Open rebellion started in autumn, with 
armed roadblocks around the town of Knin. The Yugo¬ 
slav army and Serbian ministry of interior supplied the 
weapons. 

Agitation was made easier by tbe nationalism of 
Eranjo Tudjman (1922-1999). His election platform 
included two crucial claims: Croatia must have “self- 
determination in its natural and historic borders,” and 
the NDH (1941-1945) “was not only a formation in the 
service of the [Nazi German-Eascist Italian] occupier, 
but also the expression of the historic aspirations of the 
Croatian people.” The former claim disclosed Tudj- 
man’s covetous interest in neighbouring Bosnia and 
Herzegovina, while the latter—playing into the hands 
of Serbian propaganda—signaled a readiness to rehabil¬ 
itate aspects of tbe Ustashas’ record. 

So pressing was the threat posed by Serbia and its 
local proxy forces in Knin that most Croatians—like 
most Serbians, though arguably with better reason— 
wanted a strong leader, whatever the price. In Tudj- 
man’s case, the price was an authoritarian kleptocracy 
and, less predictably, a habit of conspiring witb his Ser¬ 
bian counterpart. Ear from sharing his supporters’ re¬ 
vulsion at Milosevic, Tudjman saw the other man as his 
natural partner for achieving a historic concordat that 
would settle the Serbs’ and Croats’ differences once and 
for all. In his vision, this required splitting Bosnia and 
Herzegovina, which he saw as an artificial construct, 
much of which belonged by historical right to Croatia, 
and whose majority Muslim inhabitants were descend¬ 
ed from apostate Catholics, that is, Croats. 

Tudjman sought opportunities to plot the dismem¬ 
berment of Bosnia and Herzegovina with Milosevic, 
most notoriously at Karadjordjevo on March 25, 1991. 
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At that meeting, he hoped to exploit the other man’s 
vulnerability after the JNA chiefs of staff—aligning 
themselves ever more closely with Milosevic—had 
failed to panic the federal presidency into declaring a 
state of emergency. This was a critical misreading of the 
situation. Tudjman thought that a chastened Milosevic 
would cooperate over Bosnia and Herzegovina, whereas 
his recent setback actually hardened Milosevic’s—and 
the JNA’s—resolve to stop Croatia from escaping in¬ 
tact. On March 16, Milosevic met Serbia’s district lead¬ 
ers. Proclaiming his readiness to “defend the interests 
of our republic and also the interests of the Serb people 
beyond Serbia,” he told his audience that “borders, as 
you know, are always dictated by the strong and never 
by the weak” (Sell, 2002, p. 137). 

Tudjman, however, trusted Milosevic crony Bori- 
sav Jovic’s private assurances that Milosevic was unin¬ 
terested in Croatia’s Serbs or their ultimate fate. By this 
time, the Croatian Serb rebels, backed by tbe JNA, had 
proclaimed their own state—the Republic of Serb Kra- 
jina (RSK)—and controlled key transport routes. Typi¬ 
cally, Croatia held its referendum only a month before 
tbe date set for secession. When 93 percent of an 84 
percent turn-out supported “sovereignty and indepen¬ 
dence,” confrontation became unavoidable. 

Independence and "War 

Slovenia prepared its 20,000-strong armed forces in 
high secrecy, readying itself to take over border cross¬ 
ings and resist army intervention. Slovenia’s showdown 
with the JNA began on June 25, tbe day it declared in¬ 
dependence. Local and international observers were 
surprised at the skill and determination of the Territo¬ 
rial Defence forces. JNA confidence—based on poor in¬ 
telligence and anti-Slovenian prejudice—that the Slov¬ 
enes would back down after a show of force was 
quickly dispelled. After ten days, the Slovenian side had 
suffered 13 dead and 112 wounded, compared with 39 
dead and 139 wounded on the JNA side. 

The JNA chiefs of staff—after long careers in a bub¬ 
ble of privilege and unaccountability—were angered by 
their humiliation. Under terms brokered by the Euro¬ 
pean Community, some 22,000 JNA personnel were 
withdrawn, mostly to bases in Croatia and Bosnia and 
Herzegovina. The chiefs of staff now shed the residual 
Yugoslavist loyalty which had deterred them from over¬ 
throwing the federal organs in March, and threw in 
their lot with Serbian nationalism. 

The war in Croatia was less clear-cut and vastly 
more destructive of life and property. After incidents 
against and involving police forces in spring and early 
summer, the rebel forces, along with JNA regulars and 
Serbian paramilitaries, began to target large numbers of 


civilian Croats in and around the territory claimed by 
tbe self-styled RSK, killing many and driving away sur¬ 
vivors. By November tbey controlled almost a third of 
tbe country. Tbe worst fighting in this undeclared war 
was in the east, where Croat forces, unaided by forces 
from the Croatian capital of Zagreb, valiantly defended 
Vukovar until the city was rubble. After Serbian forces 
captured the city, more than 200 Croats were removed 
from the hospital and shot. This was the first indisputa¬ 
ble war crime. By December, half a million people had 
been displaced in Croatia or fled as refugees. Damage 
was estimated at some $18.7 billion. 

The United Nations Protection Force 
(UNPROFOR) 

The United Nations Security Council’s first action in 
the war was to impose an arms embargo on all parties 
in September 1991. The fighting continued regardless. 
The attacks on Vukovar and Dubrovnik showed that 
real war could not be averted. After twelve cease-fires 
in Croatia collapsed, UN envoy Cyrus Vance succeeded 
in making the thirteenth stick; Milosevic compelled the 
leaders of the RSK to accept. The January 2, 1992, 
agreement (called the Vance Plan) provided for 10,000 
(later 14,000) UN peacekeepers to stabilize the disput¬ 
ed territory while a political settlement was worked 
out. 

Over the next several years, UNPROFOR failed to 
demilitarize the rebel areas or to create conditions for 
the return of refugees. Indeed, refugee numbers swelled 
as Serbs in government-controlled areas were attacked 
in retaliation for the crimes of the rebels. According to 
human rights activists, 11,000 Serb-owned homes were 
destroyed outside rebel areas during the year after the 
January 1992 cease-fire. Non-Serbs in RSK territory 
were killed and expelled under the eyes of UN 
peacekeepers, lllogically, the UN protected Serbs in 
Serb-controlled territory while it did nothing for those 
who remained in government-controlled territory, who 
were at much greater risk. 

The so-called Republic of Serb Krajina was now a 
twilight land ruled by a paramilitary maha, sustained 
by plunder, contraband and humanitarian aid. The ma¬ 
fiosi never believed that the Croatians could retake the 
territory. Their total intransigence played into Tudj- 
man’s hands; he appeared reasonable by comparison. 
As time passed, his barely concealed ambition of recov¬ 
ering the territory minus its Serb population appeared 
almost pragmatic. 

Writing in a special edition of Globus news maga¬ 
zine (Zagreb, December 11, 1999) shortly after Tudj- 
man’s death, his former chef de cabinet, Hrvoje Sarinic, 
recalled the eve of Operation Storm in August 1995, 
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when Croatia recaptured most of the Serb rebel-held 
territory: “All attempts at a peaceful solution (which, 
to tell the truth, we didn’t even want) had failed. The 
military-police forces got the order to establish the con¬ 
stitutional and legal system.” This attitude was obvious 
at the time, though not publicly acknowledged by the 
United Nations. 

Despite its failures, the UN mission served Cro¬ 
atia’s longer-term interests, stabilizing the country 
while it built up its forces. By late 1994, the Western 
powers were impatient with the stalemate. The turning 
point was a U.S.-Croatian memorandum on defense 
cooperation, signed in November 1994. This led to 
training and planning assistance which was put to use 
the following summer. 

Bosnia and Herzegovina 

Bosnia and Herzegovina (4.12 million) was the only 
Yugoslav republic without a titular nation, hence the 
only one that could not become a nation-state. Serb and 
Croat nationalists traditionally claimed part or all of 
Bosnia and Herzegovina, as well as authority over the 
Muslim plurality (44% in 1991). 

The first multiparty election in Bosnia and Herze¬ 
govina was effectively a national plebiscite, witb results 
reflecting the region’s ethnic balance (Serbs were 31% 
and Croats were 17% of tbe population). The main 
Muslim political party was led by Alija Izetbegovic 
(1925-2003), a peaceable if erratic Islamic dissident 
who had been jailed in the 1980s by the republic’s re¬ 
pressive communist structures. He tried to form a unity 
government with the main Serb and Croat parties. 
While the Croats were tactically cooperative, the 
Serbs—led by Radovan Karadzic, a colorful psychiatrist 
and poet—categorically resisted efforts to strengthen 
Bosnia and Herzegovina’s sovereignty. 

In spring and summer 1991, Serb-majority regions 
in the north and east formed “autonomous regions,” 
which formed the territorial basis for a breakaway Serb 
entity. JNA garrisons supplied arms to nascent Serb 
forces and later encircled major cities with heavy weap¬ 
ons. Izetbegovic could either capitulate to Serb pres¬ 
sure, tying Bosnia and Herzegovina unconditionally to 
Serbia and its satellite, Montenegro; or he could follow 
the path taken successfully by Slovenia and bloodily by 
Croatia. Tbe first option was unacceptable to most 
Muslims and all Croats; the second was intolerable to 
the Serbs. 

In mid-October 1991, the Serb delegates boycotted 
the Bosnia and Herzegovina parliament’s vote on sover¬ 
eignty. Before exiting the chamber to set up their own 
“Serb Assembly” (which at once appealed to the JNA 
for protection), Karadzic issued a warning. His words. 


and Izetbegovic’s response, are quoted in the book. Un¬ 
finished Peace: “Do not think that you will not lead Bos¬ 
nia into hell, and do not think that you will not perhaps 
lead the Muslim people into annihilation, because the 
Muslims cannot defend themselves if there is war.” 
Izetbegovic replied: “His words and manner illustrate 
why others refuse to stay in Yugoslavia. Nobody else 
wants the kind of Yugoslavia that Mr. Karadzic wants 
anymore. Nobody except perhaps the Serbs” (Tinde- 
mans et al., 1996, p. 34). 

Speculating that even war would be better than a 
future as Milosevic’s vassals, the Muslim and Croat 
leaders sought international recognition for Bosnia and 
Herzegovina in December 1991. Such recognition had 
been preempted by a Bosnian Serb “plebiscite” on re¬ 
maining in Yugoslavia in November. The European 
Community required a referendum. Held in early 
March, it was duly boycotted en masse by the Serbs, 
whose leaders had preemptively proclaimed a “Serb Re¬ 
public of Bosnia and Herzegovina” in January 1992. 
The result was treated as valid ground for granting in¬ 
ternational recognition, but, incredibly, the Bosnia and 
Herzegovina government’s requests for practical defen¬ 
sive aid, or merely for UN peacekeepers, were turned 
down. The local leaders’ irresponsibility was abetted by 
the irresponsibility shown by the outside powers. 

The JNA had prepared for Bosnia and Herzegovi¬ 
na’s independence since December 1991 by transfer¬ 
ring Bosnian Serb troops into Bosnia and Herzegovina. 
When international recognition came, on April 6-7, 
1992, Bosnia and Herzegovina had only a fractured po¬ 
lice force, a nascent, Muslim-led Patriotic League, and 
a Croat militia to defend it. This lack of readiness was 
due partly to the difficulty of acquiring weapons. Un¬ 
like Slovenia and Croatia, Bosnia and Herzegovina’s 
borders all lay within Yugoslavia. Lack of readiness can 
also, in part, be attributed to Izetbegovic’s refusal to ac¬ 
cept that the JNA would target Muslims for their faith 
or national identity. 

In May 1992, the JNA ostensibly withdrew some 
14,000 JNA forces from Bosnia and Herzegovina, leav¬ 
ing behind some 75,000 who were allegedly Bosnians 
by origin. This remaining force, along with artillery, 
tanks, and fighter planes, became the Army of the Serb 
Republic, which operated in key respects as an exten¬ 
sion of the JNA. When the Serb faction occupied a 
town, Muslim and Croat community leaders and intel¬ 
lectuals were shot or abducted. Thousands of Muslims 
and Croats were herded into unused industrial facili¬ 
ties, where they were starved, tortured, and even killed. 
By late summer, the Serb forces controlled 70 percent 
of Bosnia and Herzegovina, and more tban a million 
people had been displaced from their homes. The rump 
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Bosnia and Herzegovina government quickly settled on 
a strategy of endurance, publicizing Serb and later 
Croat atrocities while clamoring for full-scale interna¬ 
tional intervention. The rag-tag forces enlisted by the 
government held some 10 percent of the country in the 
center and east. Croat forces controlled the remainder. 
Sarajevo’s 400,000 inhabitants were helpless under 
bombardment. 

Croat strategy was divided. Many Croat national¬ 
ists were convinced that compact Croat-majority areas 
in the southwest and northeast of the republic, as well 
as mixed areas in central Bosnia, should secede and join 
Croatia proper. A separate Bosnian Croat entity called 
Herzeg-Bosna was declared unilaterally, with Zagreb’s 
support, in July 1992. On the other hand, an equal or 
greater number of Croats, living in mixed communi¬ 
ties, regarded Bosnia and Herzegovina as their home¬ 
land, to be preserved intact. 

Tudjman shared the nationalist view. He sent the 
Croatian Army over the border to hght the Serbs, but 
then switched in 1993 to attacking their nominal ally, 
the Army of Bosnia and Herzegovina, with its predomi¬ 
nantly Muslim troops. The alliance collapsed in spring 
1993 as the Croats, encouraged by international pro¬ 
posals for apportioning territory among the nationali¬ 
ties, made a bid to control their majority areas and parts 
of central Bosnia. They established concentration 
camps for Muslims. But early success turned sour when 
the Bosnia and Herzegovina Army fought back well, 
and also committed crimes against Croat civilians. The 
Western mediators’ only signihcant peacemaking suc¬ 
cess came in early 1994, when they persuaded the Bos¬ 
nian Croat forces to stop their war. The separatist ambi¬ 
tions of the Bosnian Croats went unchanged, however, 
and Western hopes that the reconstituted alliance 
would be able to reverse Serb gains were in vain. 

Peace Plans 

The hrst and best peace plan was presented by Europe¬ 
an mediator Lord Carrington in October 1991. This 
would have framed new relations between sovereign 
and independent Republics, with special status for mi¬ 
nority areas. When, alone among the republic leaders, 
Milosevic rejected Carrington’s plan with impunity, the 
chance of a unihed solution was lost. For the next 
three-and-a-half years, the international community 
drifted. 

Western leaders seemed unable to judge the signif¬ 
icance of a regional conflict in southern Europe that 
threatened no vital interest except fundamental princi¬ 
ples of international law, human rights, and acceptable 
interstate conduct. Having recognized the indepen¬ 
dence of Bosnia and Herzegovina without then letting 


its government defend itself, these leaders declared that 
these fundamental principles must be upheld. Envoys 
were tasked to design settlements that would reverse 
land grabs and vast refugee movements without any 
credible external coercion. The Vance-Owen Plan (Jan¬ 
uary 1993) envisaged ten cantons, nominally mixed 
but each dominated by one nationality, with a weak 
central government. It was followed by the Owen- 
Stoltenberg plan Quly 1993), which awarded 53 per¬ 
cent of Bosnia and Herzegovina as contiguous territory 
to the Serbs. The Contact Group plan Quly 1994) pro¬ 
posed to split the country between the Serbs (49%) and 
the Muslim-Croat Federation (51%), which U.S. diplo¬ 
mats brokered in February and March 1994. This was 
the ratio conhrmed at Dayton. 

Milosevic’s attitude to these plans was pragmatic. 
He supported them all, but kept his options open by 
letting men, materiel, and fuel flow from Serbia to the 
Bosnia Serbs. By late 1994, about half of the territory 
of Bosnia and Herzegovina was covered by air-to- 
ground missile systems, which had been imported from 
Serbia to deter NATO from overflying Bosnia and Her¬ 
zegovina. No nationalist by conviction, and eager for 
economic sanctions (which had been imposed in 1992) 
to be lifted, he felt little loyalty to Serb rebel leaders— 
his partners in the “joint criminal enterprise.” He was 
ready to bargain away their territory on terms which 
would not weaken him in Serbia, where his position 
was less secure than it appeared from outside. At home 
he faced runaway inflation (running at about 1% hourly 
by late 1993) and staples such as flour and oil were ra¬ 
tioned. 

By late November 1991, Milosevic wanted a truce 
in Croatia, which he eventually imposed on a reluctant 
Serb rebel leadership. A year later, Bosnian Serb con¬ 
quests became a liability. Politically, however, he need¬ 
ed to make a show of being forced to renounce the con¬ 
cept of a “Greater Serbia,” that most Serbian voters 
embraced, but with which he had only flirted. Intoxi¬ 
cated by their devastating early success, however, the 
rebel leaders refused realistic compromises. Impunity 
fed their hubris. Not until 1995 were the Western pow¬ 
ers ready to use force on a wide enough scale to reas¬ 
sure Milosevic that he could abandon the rebels (in 
Croatia) or compel them to compromise (in Bosnia and 
Herzegovina) without opening himself to weighty 
charges of betrayal. 

The moral nadir of international policy-making in 
Bosnia and Herzegovina was to be found, however, not 
so much in these failed plans as in Resolution 836 of 
the UN Security Council Oune 1993). This resolution 
stated that six places unconquered by Serb forces were 
to be “safe areas. . .free from armed attacks and from 
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any other hostile act.” While seemingly promising to 
protect civilians in those areas, Britain and France en¬ 
sured that this resolution only committed the UN to 
deter attacks on civilians. If deterrence failed, UN 
troops would use force, but only in self-defense. This 
diplomatic sleight helped to enable the mass slaughter 
at Srebrenica two years later. 

UN Secretary-General Kofi Annan has since ac¬ 
cepted that “the United Nations hierarchy” made “er¬ 
rors of judgment . . . rooted in a philosophy of impar¬ 
tiality and non-violence wholly unsuited to the conflict 
in Bosnia.” In his Report of the Secretary General Pursu¬ 
ant to General Assembly Resolution 53/35 (1998): The 
Fall of Srebrenica, he wrote, “The provision of humani¬ 
tarian aid” was not “a sufficient response to ethnic 
cleansing and to an attempted genocide.” For, “a Mem¬ 
ber State of the United Nations, left largely defenseless 
as a result of an arms embargo imposed upon it by the 
United Nations, was being dismembered by forces com¬ 
mitted to its destruction. This was not a problem with 
a humanitarian solution”. Yet, whatever the mission 
leaders’ failings, many staff did excellent practical 
work, delivering aid that sustained minority pockets in 
hostile areas. 

Endgame 

By spring 1995, UNPROFOR had suffered almost 200 
casualties. Frustration over these losses, and over the 
general stalemate led Western governments to allow 
the new UN commander in Bosnia and Herzegovia, Lt. 
Gen. (now Sir) Rupert Smith (U.K.), leading 31,000 
peacekeeping troops, to be more assertive. When Smith 
ordered air strikes against unmanned military targets, 
following the sort of violation of safe areas that had 
rarely been punished before, the Bosnian Serb military 
chief. General Ratko Mladic, took more than 300 UN 
hostages, humiliated French troops in Sarajevo, and 
tried to capture the eastern “safe area” of Gorazde. 

Although no hostages were harmed. Smith argued 
that UNPROFOR must reduce its vulnerability to allow 
the mandated use of force against the Serb side. Extra 
French and British troops were sent to Sarajevo as a 
rapid reaction force, capable of swift military response. 
Western commitment to the Muslim safe areas again 
wavered, but before any decision to extract UN troops 
from those enclaves could be taken, Mladic took the 
initiative. Having failed to take Gorazde, his men at¬ 
tacked two other safe areas in eastern Bosnia: Srebreni¬ 
ca and Zepa. As they closed in upon Srebrenica, Smith’s 
civilian and military superiors in UNPROFOR refused 
to allow air-strikes. Dutch peacekeepers in the enclave 
yielded quietly to Mladic on July 11. Over 7,000 Mus¬ 
lim men and boys were separated from their families 
and executed. 


This atrocity, the worst crime in Europe since 
1945, sparked serious Western efforts to end the war. 
Smith was given authority to order air strikes in the 
event of further violations of safe areas. The principle 
of “proportionality” (counterstrikes calibrated to equal, 
but not exceed, the damage done by the attack that trig¬ 
gered them) was dropped. Thus, when mortar bombs 
hit a crowded Sarajevo marketplace on August 28, 
NATO launched a comprehensive air assault on Bosni¬ 
an Serb arsenals and communications. 

In early August, government forces—enhanced by 
U.S. technical support—recaptured most of the rebel 
territory in Croatia, leading to the immediate exodus 
of up to 150,000 Serbs and the murder over succeeding 
weeks of hundreds more, mostly elderly civilians who 
had stayed on in the recaptured areas. In 1991 there 
were 580,000 Serbs in Croatia. A decade later, the cen¬ 
sus found 201,600. Although the population has un¬ 
doubtedly grown since then, the Serb community has 
probably lost a quarter of a million members as the 
price of pointless rebellion. 

The success of Operation Storm opened the way 
for Croatian troops to push into Bosnia and Herzegovi¬ 
na from the west, justified by Mladic’s effort to conquer 
the safe area of Bihac, while the Bosnia and Herzegovi¬ 
na Army made gains in central Bosnia. As Serb-held ter¬ 
ritory fell from 70 to around 50 percent of Bosnia and 
Herzegovina, U.S. envoy Richard Holbrooke gained 
broad acceptance of the principles for a settlement ne¬ 
gotiated at an air force base in Dayton, Ohio. The “Gen¬ 
eral Eramework Agreement for Peace in Bosnia and 
Herzegovina” (known as the Dayton Accords) divided 
the country into two distinct “entities,” the Serb Re¬ 
public and the (Muslim-Croat) Eederation. The weak 
“common institutions” (parliament, presidency and 
constitutional court) had power over foreign policy and 
trade, customs and monetary policy, inter-entity law, 
transport, and communications. Everything else— 
military, police, taxation, justice, education—was con¬ 
trolled by the entities, or by the ten sub-units known 
as “cantons” within the Eederation. Ultimate authority 
was vested in a Peace Implementation Council, repre¬ 
sented in Bosnia and Herzegovina by an international 
viceroy, the High Representative, and backed up by a 
NATO-led, multinational Implementation Eorce. At 
the outset, this force numbered 60,000 troops; by late 
2003 its troop strength had been reduced to 7,000. 

Dayton was a skillfully managed exercise in und¬ 
erachievement. Nominally civic but substantially eth¬ 
nic, the Accords delivered an armed truce that has only 
slowly moved toward a self-sustaining peace and not 
yet toward a viable state. The international political 
and military resources mobilized in 1995 should have 
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yielded a better solution for the peoples of the region. 
Misunderstanding Milosevic as a blood-and-soil na¬ 
tionalist, the international mediators conceded too 
much, recognizing the Republika Srpska, an entity 
forged by ethnic cleansing, and failing to impose a 
workable governance system. 

When they realized what the Dayton Accords 
meant in practice, the Bosnian Serb leaders switched 
from being their harshest critics into their stoutest de¬ 
fenders. In effect. The power of the U.S. had been used 
to obtain a partitionist solution of the sort that Britain 
and France, with their “realist” (i.e., pro-Serb) policies, 
had pursued since 1993. 

Toward War in Kosovo 

After Milosevic’s 1989 putsch, Kosovo’s Albanians 
stuck to nonviolent strategies, ignoring Serbian politi¬ 
cal structures and developing a “parallel system” of 
basic education and healthcare. By 1996, this system 
was dilapidated. In the wake of Dayton, nobody be¬ 
lieved any longer that nonviolence would win interna¬ 
tional backing against Serbia. Guerrilla bands calling 
themselves the Kosovo Liberation Army (KLA) wanted 
confrontation with the Serbian police, which readily 
obliged. Fighting escalated in 1998; by August, some 
200,000 Kosovars had fled into the hills and another 
100,000 had left the province. 

Threatened with NATO bombardment, Milosevic 
accepted an unarmed observer mission and a negotiat¬ 
ing process. Predictably, this attempt to avert the worst 
met with failure. Milosevic had nowhere to fall back to 
from Kosovo, while the KLA was fighting for Kosovo’s 
independence. With both sides playing for the highest 
stakes, the conflict duly resumed. 

In Kosovo, as in Croatia and Bosnia and Herzegovi¬ 
na, international policy was atrocity-driven. The galva¬ 
nizing role played earlier by the destruction of Vukovar 
and the slaughter at Srebrenica was now performed by 
the murder of 45 Albanians at Racak in January 1999. 
Milosevic and the Albanian leaders were given an ulti¬ 
matum: accept an international settlement granting Ko¬ 
sovo the widest measure of autonomy, or face punish¬ 
ment by NATO missiles. The Albanians eventually saw 
their own interest and signed, isolating Milosevic. For 
him, defiance held more appeal than capitulation. 

NATO leaders found themselves bombing Serbian 
military targets and civic infrastructure. Serbia re¬ 
sponded by killing an estimated 11,000 Albanians and 
driving almost one million out of the province. This 
ethnic cleansing fortified the Western leaders’ resolve 
to persevere. After 78 days, Milosevic agreed to pull out 
of Kosovo. A UN administration was established to 
oversee reconstruction and nurture self-government, 
with 42,000 NATO troops providing security. 


No sooner had NATO occupied Kosovo and refu¬ 
gees flooded back than a reverse ethnic cleansing com¬ 
menced. At least half the remaining Serb minority pop¬ 
ulation was terrorized into fleeing northwards into 
Serbia. Despite its overwhelming troop strength, NATO 
was unwilling or unable to stop this exodus and, as had 
happened in Bosnia and Herzegovina, some observers 
accused the U.S. of prioritizing the protection of its 
troops over the responsibility to protect civilians. Ko¬ 
sovo’s suspended sovereignty gave Albanian extremists 
a political excuse to cleanse the Serbs from the territo¬ 
ry. The wave of violence in March 2004, causing 19 
deaths, was a grim reminder that Kosovo could not be 
stabilized without resolving its final political status. 

Having played his last nationalist card, Milosevic 
could no longer rule by dividing his opponents. Yet he 
was equally unable to normalize his state without de¬ 
stroying his own party-state powerbase. He lasted until 
October 2000, eleven years longer than the Berlin 
Wall—a unique achievement among Europe’s commu¬ 
nist leaders. 

The wars of Yugoslav sucession were fought for 
power over people and territory. National identities 
were used as labels for political constituencies. The es- 
calatory logic of the terminal crisis consisted in the 
readiness of leaders on all sides to discover and pursue 
maximal goals, in essence daring their opponents to 
trump them. In this process, fathered by Milosevic and 
facilitated by Tudjman, legitimacy was pitted against 
coercive resources in a complex pattern, until trumping 
meant nothing short of war. 

SEE ALSO Bosnia and Herzegovina; Croatia, 
Independent State of; Ethnic Cleansing; 
Humanitarian Intervention; Incitement; 
International Criminal Tribunal for the Former 
Yugoslavia; Izetbegovic, Alija; Karadzic, Radovan; 
Kosovo; Massacres; Milosevic, Slobodan; Mladic, 
Ratko; Peacekeeping; Propaganda; Safe Zones; 
Tudjman, Franjo 
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Yuki of Northern California 

In the first half of the nineteenth century, the Yuki 
flourished in the rugged Coast Range Mountains of 
Mendocino County, Northern California. They lived 
along the middle fork of the Eel River in settlements of 
approximately 150 people and subsisted by hunting 
deer, fishing salmon, and gathering acorns and other 
wild plants. Their population was extremely dense and 
may have numbered more than 10,000 Indians. The 
Yuki enjoyed a rich annual round of religious celebra¬ 
tions, social dances, trade expeditions and war raids. 
Although they were regarded as a fierce and warlike 
group by their neighbors, tbeir weapons were bows and 
arrows and mortality in any battle was very low. Life 
was eventful and satisfying. 

The Yukis earliest encounter with whites may have 
occurred in 1833, when a Hudson’s Bay Company fur 


trading party led by Michael Laframboise passed peace¬ 
fully through the mountain valley that forms the heart 
of Yuki territory. They remained only a few days before 
departing, leaving just memories and a few trade beads. 
Not until 1854 did whites again venture into the valley, 
when an American exploration party consisting of the 
brothers Pierce and Frank Asbill, with their friend Jim 
Nephus, discovered this isolated, lush, almost perfectly 
round valley. While riding through the valley on horse¬ 
back, they encountered a great congregation of Yuki 
and, in the confusion that followed, the whites killed 
a number of Indians and escaped unharmed. The fol¬ 
lowing year, this party returned to spend the summer 
in the beautiful valley, hunting deer and tanning skins. 
During their stay, the whites befriended young Yuki, 
but when they departed at the end of the summer, they 
kidnapped thirty-five girls and young women to sell as 
wives to Mexican vaqueros in the Sacramento Valley. 

Other explorers soon followed the Asbill party and 
word spread in Northern California of the remote 
mountain valley named “Round Valley” by Europeans. 
Settlers were attracted to the area for its cattle ranching 
potential, whereas the U.S. government identified it as 
a desirable place to gather Indians from a number of 
Northern California tribes displaced by settlers, gold 
miners, and ranchers. The government declared the en¬ 
tire valley an Indian Reservation in June, 1856, but this 
proclamation came too late as settlers were already en¬ 
trenched. They continued to arrive and stake large land 
claims in the southern half of the valley, leaving the 
government only the northern end for the reservation. 

Simmon P. Storms, Indian agent for Round Valley 
Reservation, erected reservation buildings, surround¬ 
ing them with a stockade; he also relocated here a 
group of Maidu from the Sacramento Valley. A farm 
was begun, but few Yuki were attracted to farming; 
most continued to pursue their traditional hunting and 
gathering existence in the valley and surrounding 
mountains. Some Yuki tried to drive out the reservation 
personnel shortly after their arrival by killing stock ani¬ 
mals and threatening the personnel with bows and ar¬ 
rows. In response. Storms claimed that reservation staff 
“were forced to kill many of. . . [the Indians]. . . , which 
stopped their proceedings” (Miller, 1979, p. 49). When 
settlers tried to prohibit tbe Yuki from their traditional 
hunting and gathering activities in the valley, the Indi¬ 
ans killed a few cattle, horses, and pigs for food. 

The settlers were quick to retaliate and formed ex¬ 
peditions to punish the Yuki. These expeditions were 
best described in tbe testimony of a responsible settler 
under oatb to a California State Investigating Commit¬ 
tee in 1860: 
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... in one thousand eight hundred and hfty six 
the hrst expedition by the whites against the In¬ 
dians was made, and [the expeditions] have con¬ 
tinued ever since; these expeditions were formed 
by gathering together a few white men whenever 
the Indians committed depredations on their 
stock; there were so many of these expeditions 
that I cannot recollect the number; the result was 
that we would kill, on an average, fifty or sixty 
Indians on a trip, and take some prisoners, which 
we always took to the reserve; frequently we 
would have to turn out two or three times a week 
(Miller, 1979, p. 49). 

This statement, substantiated by other settlers, implies 
that at least hve thousand Yuki were murdered in and 
around Round Valley each year, although presumably 
the numbers decreased as the Yuki population de¬ 
clined. 

Hostilities between the Indians and the settlers 
were not entirely one-sided, hut the Yuki killed did not 
kill any white men until 1857, when, in desperation, 
they killed two whites, one of whose “favorite amuse- 
ment[s] is said to have been shooting at the Indians at 
long range, and he usually brought down his game” 
(Miller, 1979, p. 50). Citing this killing as an example 
of the constant danger they were exposed to, the set¬ 
tlers sent word to California Indian Superintendent 
Thomas J. Henley for troops to protect them. The 
troops marched through the mountains in the summer 
of 1858 and caused over two thousand Indians to de¬ 
scend on the reservation for their own protection. 
When the troops departed, so did the Indians. 

The settlers continued to send raiding parties to 
pursue and kill Yuki and other Natives living in the 
nearby mountains. The U.S. Department of the Interior 
dispatched Special Agent J. Ross Browne in 1858 to in¬ 
vestigate the Indian Wars in and around Round Valley. 
Browne reported at the end of September that the situa¬ 
tion was a “war of extermination” being waged against 
the Indians (Miller, 1979, p. 55). Even settlers who 
were missing no stock launched parties to go into the 
mountains and hunt Indians; some settlers boldly in¬ 
vaded Round Valley Reservation in broad daylight 
shooting adult Indians and kidnapping younger ones 
to sell into virtual slavery outside the valley. Such mas¬ 
sacres continued with shocking intensity and frequen¬ 
cy so U.S. troops were again transported to Round Val¬ 
ley in January, 1859, with instructions to protect the 
Indians and whites from each other and generally to 
maintain the peace. When it became apparent that 
Lieutenant Edward Dillon, the officer in charge, intend¬ 
ed to be fair to both Indians and whites alike, the set¬ 
tlers concluded that the soldiers would not punish the 


Indians so they continued their own murderous raids. 
At the same time, they began petitioning California 
Governor John B. Weller to commission a company of 
volunteers to hunt down the Yuki more effectively. The 
settlers did not bother to wait for the commission, but 
raised a complement of volunteers who selected Walter 
S. Jarboe as their leader. His company of Eel River 
Rangers commenced their raids in July, murdering in¬ 
discriminately all Indians they could hnd, regardless of 
age or sex. This intense pace of raids and killings went 
on for six months until Jarboe’s commission expired in 
January, 1860. In subsequent testimony one volunteer 
in Jarboe’s unit claimed that “Captain Jarboe told me 
his company had killed more Indians than any other 
expedition . .. ever ... ordered out in this State” (Miller 
1979, p. 72). 

After Jarboe’s company was decommissioned, the 
settlers continued for several years to raid Yuki and 
other Indian camps in the area. But by 1860, there were 
only three hundred Yuki on Round Valley reservation, 
with perhaps another few hundred in the surrounding 
mountains. Through an extremely intense campaign of 
genocide, the flourishing Aboriginal Yuki population 
had been drastically reduced by more than ten thou¬ 
sand Indians in only hve years. The effects on neigh¬ 
boring mountain tribes were equally devastating. 

What became of the survivors on Round Valley 
Reservation? Under the tutelage of Indian agents and 
missionaries, they became victims of cultural genocide 
as they were encouraged to exchange their Indian lan¬ 
guages, worldview, knowledge, and cultural values for 
the English language and European values and culture. 
As tribal elders died, the rich Yuki culture and language 
disappeared with them. By 1900 there were only about 
one hundred Yuki. In 2003, fewer than one hundred 
mixed-blood individuals claim Yuki ancestry. 

SEE ALSO Developmental Genocide; Indigenous 
Peoples; Native Americans 
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Zulu Empire 

From the 1810s until its destruction by the British in 
1879, the Zulu kingdom was the largest in southeastern 
Africa, occupying most of what is today KwaZulu-Natal 
province, in South Africa. The Zulu kingdom was rath¬ 
er small and insignificant until King Shaka (ruled c. 
1816-1828) conquered many neighboring polities. 
Shaka is a highly ambiguous figure in popular memory 
today. For Zulu ethnic nationalists in South Africa, and 
for many Pan-Africanists throughout the world, he 
serves as a symbol of African achievement and anti¬ 
colonial resistance. For many whites, in contrast, Shaka 
became a symbol of African barbarism. However, the 
debates about Shaka do not necessarily follow racial 
lines: some whites have seen Shaka as a rather heroic 
figure, while many black South Africans have seen 
Shaka as an oppressor who indiscriminately slaugh¬ 
tered not only his opponents, but also innocent non- 
combatants, including women and children. 

Already in the 1820s, when Europeans began ex¬ 
panding into the lands of the Zulus and their immedi¬ 
ate neighbors, a territory that the Europeans called 
Natal, Europeans used Shaka’s alleged atrocities to jus¬ 
tify their own activities. As elsewhere in the colonized 
world, Europeans portrayed themselves as saving na¬ 
tive peoples from the often deadly upheavals fomented 
by the natives’ own leaders. In the Zulu case, however, 
this rhetoric ultimately became a highly detailed and 
well-developed complex of stories and historical argu¬ 
ments, all centered around Shaka and the chain of 
events that he allegedly set in motion, which became 
known as the mfecane. 


According to European accounts of the mfecane, 
Shaka revolutionized African society, politics, and es¬ 
pecially warfare. In this version of the events, the entire 
Zulu kingdom became a permanent standing army, 
highly centralized, disciplined, and aggressive. Not 
only did Shaka and his armies attack their immediate 
neighbors, they also chased refugees for hundreds, 
even thousands, of miles, sending them as far away as 
the Great Lakes region of East Africa. In the process, 
Shaka’s forces supposedly killed more than a million 
Africans, a figure which received the sanction of au¬ 
thority when it was cited by Hannah Arendt in The Ori¬ 
gins of Totalitarianism (1951). At the same time, most 
of South Africa was cleared of its inhabitants, becoming 
“empty land” conveniently awaiting colonization by 
Boer trekkers and British settlers. During the twentieth 
century, apartheid ideologues claimed that the thirteen 
percent of South Africa’s land set aside for blacks as 
“homelands” or “Bantustans” coincided with the small 
pockets in which the refugees from Shaka’s mfecane 
huddled. 

Since the 1960s, research by numerous historians 
has demonstrated that much of the mfecane was actual¬ 
ly a myth created by South African whites. Indeed, the 
term mfecane itself, though seemingly of African origin, 
was actually coined by whites. The Shakan military sys¬ 
tem had been developed by numerous people for gener¬ 
ations preceding Shaka, and it was not unique to the 
Zulu kingdom. Shaka’s rule did not even effectively ex¬ 
tend throughout the whole of present-day KwaZulu- 
Natal province, let alone the vast territories beyond. 
Refugees from the Shakan wars did indeed ultimately 
migrate as far as East Africa, but over decades and of 
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their own accord: The Zulu army was barely able to act 
just beyond the borders of the Zulu kingdom; it had 
neither the ability nor the desire to “chase” refugees 
farther than that. 

Those who died during the Shakan wars probably 
numbered only in the tens of thousands, as the 
KwaZulu-Natal region itself had only a few hundred 
thousand inhabitants at the beginning of Shaka’s reign. 
Blacks were largely confined to what became the home¬ 
lands, not by Shaka’s wars, but by decades of land ex¬ 
propriation by white settlers. One historian, Julian 
Cobbing, has even gone so far as to argue that white 
slave raiders of the 1810s and 1820s invented the idea 
of the mfecane as an alibi to cover up their own attacks 
on Africans. This last argument has received a lot of at¬ 
tention, but has not held up in the face of further re¬ 
search. Nevertheless, the other criticisms of the mfe¬ 
cane, by Cobbing and others, have become accepted by 
most specialists in the subject. 

The debate surrounding Shaka’s reign has often 
had as much to do with the nature of the evidence as 
with the actual historical events. For example, two of 
the richest sources on the Shakan era are the diaries of 
the English adventurers Nathaniel Isaacs and Henry 
Francis Fynn. Both observers were clearly biased 
against Shaka, and both accounts were written well 
after the fact. There is even a letter in which Isaacs 
urges Fynn to sensationalize his account in order to at¬ 
tract more readers. In the 1920s, the missionary A. T. 
Bryant published a compendious history of the Zulu 
kingdom based on oral traditions he had collected, but 
Bryant never makes it clear what comes from the oral 
traditions and what stems from his own admitted ef¬ 
forts to “clothe the dry bones” of history. 

The most exhaustive and well-documented collec¬ 
tion of Zulu oral tradition is that produced by James 
Stuart, a British colonial official in Natal during the late 
nineteenth and early twentieth centuries. Though Stu¬ 
art was also arguably biased against the Zulus in some 
ways, he seems to have been rather meticulous and 
even-handed in his recording of the evidence that Afri¬ 
cans gave to him. Certainly, although the testimony 
collected by Stuart contains much that is critical of 
Shaka and other Zulu kings, there is also much that is 
positive, and there is no shortage of criticism of Euro¬ 
pean rule. More recently, the Zulu-speaking poet Mazi- 
si Kunene has published a novel-length praise poem on 
Shaka’s life based upon oral traditions, but another 
black South African, Mbongeni Malaba, has taken Ku¬ 
nene to task for glossing over the negative aspects of 
Shaka’s rule. Black South Africans have never been 
unanimous in their opinions on Shaka. 


Although the numbers and geographical extent of 
the killings during Shaka’s reign have been exaggerated 
by many white commentators, there is little doubt that 
Shaka (and his successor, Dingane, who ruled during 
the period from 1828 to 1840) did order the extermina¬ 
tion of large numbers of people, including innocent ci¬ 
vilians. Some of this killing was ordered out of personal 
vindictiveness, but even that done “for reasons of state” 
could still be considered genocide. Like other perpetra¬ 
tors of genocide, both Shaka and Dingane targeted 
whole categories of people for elimination, including at 
various times all the subjects of the Ndwandwe, 
Mthethwa, Langeni, Thembu, and Qwabe kingdoms. 
On the other hand, Shaka and Dingane did not always 
ruthlessly pursue such objectives to their logical con¬ 
clusions, but rather relented and even incorporated 
some of their former enemies as full-fledged subjects of 
the Zulu kingdom. Over time, many of Shaka and Din- 
gane’s victims, or at least their descendants, not only 
forgave and forgot, but even came to identify them¬ 
selves as Zulus. 

SEE ALSO Apartheid; Shaka Zulu; South Africa 
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Zunghars 

The Zunghar nation developed in the early seventeenth 
century from nomadic tribes of Western Mongols who 
had established a homeland beyond the Altai Moun¬ 
tains, astride the modern China-Kazakhstan border. By 
1700, the Zunghars had created an empire that includ¬ 
ed the oasis towns of Eastern Turkestan, and were suffi¬ 
ciently strong to pose a threat to both their Russian and 
Chinese neighbors. Following several conflicts with the 
nomads, the Chinese emperor, Qianlong, grasped an 
opportunity to conquer Zungharia in 1755. He easily 
succeeded but, after Chinese forces withdrew, the 
Zunghars rose in revolt, prompting the Qing ruler to 
seek a hnal solution to his Zunghar problem. Acting at 
the behest of the emperor, Chinese armies intentionally 
exterminated at least 180,000 people during the ensu- 
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ing campaign, representing some 30 percent of the 
Zunghar population. An outbreak of smallpox ravaged 
the remainder, leaving less than one-third of the Zung¬ 
hars alive to face either slavery or exile. Having assailed 
the populace, the Chinese emperor subsequently ar¬ 
ranged the eradication of the Zunghar culture. In inten¬ 
tionally destroying part of a national group in these 
ways, Qianlong was committing genocide, as defined 
by Article 11 of the current United Nations Genocide 
Convention. 

The Qing descended from Manchuria during the 
seventeenth century and established control over the 
core China by 1681. Although they incorporated coop¬ 
erative foreigners into their system, the Qing dealt with 
their more unruly neighbors through a combination of 
diplomacy, tribute, and force, often setting one group 
against another. The principal aim of their efforts was 
to ensure that barbarians never presented a united front 
against the new dynasty. The Qing established control 
over Outer Mongolia in 1691 and invaded Tibet in 
1720. By the mid-eighteenth century, they ruled over 
a massively expanded Chinese territory. Meanwhile, a 
new nation was developing farther west, beyond the 
Altai Mountains and the ever-expanding reach of 
Beijing. 

In the early seventeenth century, the Chores, Dor- 
bet, and Khoits, tribes of the Western Mongols (also re¬ 
ferred to as Oirats), settled in the region of the Irtysh 
River, near the modern border between China and Ka¬ 
zakhstan, and united to form the embryonic Zunghar 
nation. From their capital at Kubakserai, on the banks 
of the Imil River, they developed agriculture and crafts, 
which brought an air of diversity and sedentary culture 
to their nomad society. The Zunghars embraced Bud¬ 
dhism, along with the majority of Mongols, established 
temples and monasteries in their lands, and maintained 
a body of literature in a modihed Mongolian script that 
suited their phonetic system. 

The power and influence of the Zunghars in¬ 
creased throughout the seventeenth century. Under the 
capable leadership of Galdan Boshughtu (r. 
1671-1697), their homeland stretched from Lake Bal¬ 
khash to the Altai and their empire incorporated the 
conquered oasis towns of Hami, Turfan, and Kashgar, 
in East Turkestan. They repeatedly attacked Russian 
settlements in Siberia and even invaded Outer Mongo¬ 
lia in 1688, forcing its populace to seek Qing protec¬ 
tion. After Russia and China, each influenced by the 
perceived threat of the nomads, settled their differences 
in the Treaty of Nerchinsk in 1689, the Zunghars be¬ 
came “the last real Inner Asian threat to [the] Qing” 
(Rossabi, 1975, p. 141). Over the coming decades, they 
repeatedly clashed with Chinese armies. Galdan Bo¬ 


shughtu fought the Qing in Mongolia during the 1690s 
and further battles occurred in 1720, when the Chinese 
ousted Zunghar invaders from Tibet, and in 1731, 
when the Zunghars again marched on Mongolia. Even 
though the Zunghars agreed a temporary accord with 
the Qing in 1739, trade disputes continued to plague 
relations between the two powers. 

The death of Galdan Tsering, in 1745, marked the 
beginning of the end of the Zunghars, then civil war, 
tore their nation apart. After losing the power struggle 
to a rival, Amursana fled to the open arms of the Chi¬ 
nese emperor in 1754. Qianlong (r. 1736-1795) imme¬ 
diately discerned an opportunity to conquer the Zung¬ 
hars and secure his frontiers from what he perceived as 
a continuing threat. He formed an alliance with Amur¬ 
sana and dispatched an army of at least fifty thousand 
troops to Zungharia in the spring of 1755. The soldiers 
spread propaganda leaflets as they advanced, promising 
rewards and protection in return for Zunghar compli¬ 
ance. Disunited and weakened by years of civil war and 
confronted by such a large Chinese force, the Zunghars 
were unable to mount any effective opposition and 
their leaders fled. Those who remained readily capitu¬ 
lated and, in the summer of 1755, the Qing army with¬ 
drew. 

Amursana expected to govern all of Zungharia, but 
was sadly disappointed. Instead, Qianlong sought to di¬ 
vide and rule, so he split the land into four territories, 
only one of which was reserved for Amursana. Angry 
and bitter, Amursana instigated an armed revolt and at¬ 
tacked a Chinese border force. When news reached Bei¬ 
jing, the emperor flew into a rage and immediately 
began to reassemble his army. In 1756, a Qing force, 
comprising more than 400,000 mostly Manchu and 
Mongolian troops, flooded into Zungharia. Amursana 
had already fled westwards. Encountering no organized 
resistance, the army “set about the universal destruc¬ 
tion of the Oirat population” (Zlatkin, 1983, pp. 
450-451). 

Qianlong repeatedly called for the extermination of 
the Zunghars, but was inconsistent when speaking of 
who should be spared. He ordered, “Show no mercy at 
all to these rebels. Only the old and weak should be 
saved” (Qianlong, quoted in Perdue, 2003a, p. 50). In 
another edict, however, he commanded the massacre 
of all the followers of any rebel leader who refused to 
prostrate himself before the Chinese and beg the right 
to surrender. Later, he demanded the destruction of all 
able Zunghar males and reserved female survivors as 
slaves for his troops. Following the repeated issue of 
such callous yet inconsistent edicts, confusion reigned. 
Nevertheless, as the emperor continued to reward com¬ 
manders who carried out massacres and to punish 
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those who captured only territory, it became prudent 
to err on the side of slaughter: Russian officials in Sibe¬ 
ria reported that “Manchu troops massacred men, 
women, and children, sparing no one” (Perdue, 2003a, 
p. 52). 

Between the summer of 1756 and January 1757, 
the Khalkha Mongols of Outer Mongolia rose in rebel¬ 
lion against the Qing. In spite of the temporary distrac¬ 
tion, which forced Qianlong to withdraw his Mongol 
troops from Zungharia, the remaining soldiers contin¬ 
ued to massacre the Zunghar population. During this 
period, Amursana returned to his homeland and at¬ 
tempted to organize resistance against the Chinese. 
However, he was unable to raise more than 10,000 
troops and, despite bravely engaging his enemy, was 
forced to flee in the summer of 1757. Qianlong spared 
50,000 soldiers to send in hot pursuit of Amursana, be¬ 
traying a personal loathing of the Zunghar leader. Nev¬ 
ertheless, the fugitive escaped to Russia, where he died 
of smallpox in September that same year. 

Scholars differ in their opinions as to Qing policy 
after the flight of Amursana. Fred Bergholz, whose 
work is based mostly on Russian secondary sources, ar¬ 
gues that, until 1759, “Qianlong’s armies carried out 
the killing of every Oirat they could find” (Bergholz, 
1993, p. 402). In contrast, Peter C. Perdue, who bases 
his findings largely on Chinese primary sources, con¬ 
tends that Qing policy became more lenient as the im¬ 
mediate perceived threat had disappeared, and the em¬ 
peror wished to avoid driving the few remaining 
Zunghars southward to join an imminent rebellion in 
Turkestan. Nevertheless, he notes that, in the fall of 
1757, Qianlong criticized two of his leading generals as 
they “shrank back from wholesale slaughter, despite 
continual prodding” (Perdue, 2003a, p. 53). The over¬ 
all result of Qing policy, however, was the intentional 
extermination of a substantial part of the Zunghar pop¬ 
ulation. 

The estimated total Zunghar population was 
600,000. Of these, Owen Lattimore estimates that 50 
percent were exterminated, 20 percent died of small¬ 
pox, and 30 percent survived in exile or slavery. Peter 
C. Perdue, however, suggests that 30 percent were ex¬ 
terminated, 40 percent died of smallpox, and 30 per¬ 
cent survived in exile or slavery. Both Lattimore and 
Perdue base their estimates on Chinese sources. Ilya 
Zlatkin, who bases his work mostly on Russian sources, 
suggests that only 7 percent survived, but makes no 
distinction between exterminations and smallpox- 
related deaths. 

The academics, Frank Chalk and Kurt Jonassohn, 
have identified strong, centralized authority and dehu¬ 
manization as two preconditions that facilitate the ma¬ 


jority of genocidal actions. In eighteenth-century 
China, the emperor wielded absolute power under a 
heavenly mandate and ruled through his generals and 
elite Confucian officials, who implemented his designs. 
As unruly neighbors, the Zunghars were considered 
barbarians. Moreover, the inscription on a 1758 victory 
tablet, describing the Zunghars as evil and fierce de¬ 
mons who “made men their food” (Krueger, 1972, p. 
68), suggests an attempt by Chinese authorities to place 
the nomads far outside the bounds of human obliga¬ 
tion. 

For over half a century, the Zunghars had repeat¬ 
edly clashed with the Chinese, who perceived the no¬ 
mads as a constant threat to their frontiers and, when 
Amursana personally betrayed Qianlong, he embar¬ 
rassed and infuriated the emperor, who sought a terri¬ 
ble revenge. The Qing had not previously employed 
massacre in managing nomad relations but, as Qian¬ 
long noted, “It was only because they repeatedly sub¬ 
mitted and then rebelled that we had to wipe them out” 
(Ch’ien-lung, quoted in Perdue, 2003a, p. 53). The Son 
of Heaven needed to send a powerful message through¬ 
out his empire to terrorize anyone who might dare 
question his imperial authority. Such motives translat¬ 
ed into intent as the emperor issued a series of edicts 
that explicitly called for the extermination of at least 
part of the Zunghar nation, and encouraged the slaugh¬ 
ter by rewarding those of his commanders who com¬ 
plied, while punishing those who did not. In the face 
of overwhelming odds, the Zunghars, weakened and 
disunited by years of civil war, were effectively defense¬ 
less. During the campaign, their ability to resist de¬ 
clined still further when a smallpox epidemic claimed 
between 20 and 40 percent of their original population. 

Not content with destroying the populace, the Chi¬ 
nese emperor subsequently arranged the eradication of 
the Zunghar culture. Qianlong confiscated the Mongol 
genealogies, which no longer survive, and commis¬ 
sioned Chinese archivists and historians to record a 
one-sided history of his actions. Most Zunghar docu¬ 
ments were burned during the campaign of extermina¬ 
tion. The Qing destroyed the equipment and herds of 
the Zunghars, erased their settlements, and repopulat¬ 
ed Zungharia with nomads from Manchuria and Mon¬ 
golia. Qianlong’s actions were so successful that the 
Zunghar nation and culture effectively disappeared. 

SEE ALSO China 
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Ad Hoc Tribunal: a court created to deal with specific dis¬ 
putes, generally by an international body like the 
United Nations Security Council; such a court has 
a geographical, subject-matter, and temporal limits 
on its jurisdiction. 

Anschluss: annexation of Austria by Germany on March 
13, 1938. 

Anthrax: virus that produces black postules, vomiting, 
fever, and hnally suffocation in two to four days. 
It can lie dormant for decades and has been used 
as a biological weapon for the mass destruction of 
individuals. Anthrax infection can occur in three 
forms: cutaneous (skin), inhalation, and gastroin¬ 
testinal. B. anthracis spores can live in the soil for 
many years, and humans can become infected with 
anthrax by handling products from infected ani¬ 
mals or by inhaling anthrax spores from contami¬ 
nated animal products. Anthrax can also be spread 
by eating undercooked meat from infected ani¬ 
mals. 

Assimilation: systematic process of one group taking on 
the customs, language, or religion of another 
group. The process often deprives a group of its 
own language, customs, and tradition based on the 
presumed inferiority or lack of utility of its culture. 

Asylum: refuge and protection in another state that an 
individual can receive. Under current international 
refugee law, asylum is based on a well-founded fear 
of persecution based on race, religion, nationality, 
political opinion, or membership in a social group. 

Blood Diamonds: diamonds from areas controlled by 
forces or groups opposed to legitimate govern¬ 


ment. The diamonds are often mined by children, 
who are frequently killed or mutilated by the forces 
based on suspicion of theft, lack of productivity, or 
sport. Rebel forces use the diamonds to hnance 
arms purchases and other illegal activities. Once 
the diamonds are brought to market, their origin 
is difficult to trace and once polished, they can no 
longer be identihed. 

Blood Libel: widespread belief in parts of Europe that 
Jews killed Christian children and used their blood 
for Passover meals. 

Capital Punishment: penalty involving loss of life, by 
shooting, hanging, lethal injection of other means; 
still imposed in some countries for serious crimes. 

Cold War: state of political tension and military compe¬ 
tition that stopped short of actual war between 
communist countries and western democracies. It 
began shortly after World War II in 1948 and con¬ 
tinued until the fall of communism about forty 
years later. 

Collectivization: the act or process of collective control, 
especially over the production and distribution of 
property. It was practiced during the Stalin years 
and in many communist countries. Where it was 
practiced it was forcibly imposed and the attendant 
protests were often accompanied by loss of life, 
torture, imprisonment, and starvation. 

Cutaneous: Most (about 95%) anthrax infections occur 
when the bacterium enters a cut or abrasion on the 
skin, such as when handling contaminated wool, 
hides, leather or hair products (especially goat 
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hair) of infected animals. Skin infection begins as 
a raised itchy bump that resembles an insect bite 
but within one to two days develops into a vesicle 
and then a painless ulcer, usually one to three cm 
in diameter, with a characteristic black necrotic 
(dying) area in the center. Lymph glands in the ad¬ 
jacent area may swell. About 20 percent of un¬ 
treated cases of cutaneous anthrax will result in 
death. Deaths are rare with appropriate antimicro¬ 
bial therapy. 

Dehumanization: “killing” the humanity of another, ft 
is the process of depriving others of human quali¬ 
ties, personality, or spirit. 

Democide: the systematic killing of the members of a 
country’s general population, or tbe murder of any 
person or people by a government. It includes 
genocide, politicide, and mass murder. 

Denazification: the efforts of Allied powers after World 
War II to eliminate the influence of Nazism, and 
to remove Nazis from public life in Germany. 

Desaparecidos: Spanish word for “the disappeared.” 
They are people who have been taken into custody 
by state agents and whose whereabouts, custody 
and fate are either hidden or denied by tbe state. 
Most are eventually murdered by the state. 

Detention: the practice of detaining individuals or 
groups of individuals for the purpose of trial. How¬ 
ever individuals are often detained without charge 
or trial and for long periods of time. Sometimes 
this results in death, torture, or the disappearance 
of detained persons. 

Displaced Person: persons or groups of persons who 
have been forced to flee or leave their places of ha¬ 
bitual residence as a result of, or in order to avoid, 
the effects of armed conflict, situations of general¬ 
ized violence, violations of human rights or natural 
or human-made disasters and who have not 
crossed an internationally recognized State border. 

Ecocide: massive and organized degradation of tbe en¬ 
vironment in armed conflict. 

Ex Post Facto: the retroactive application of a law. 

Extermination: a category of crime against humanity in¬ 
volving killing on a large scale. 

Extrajudicial Execution: a killing on political or other 
grounds that is not the consequence of a fair trial, 
held in accordance with recognized international 
standards. 

Grave Breaches: war crime term established by the 
1949 Geneva Conventions. It includes such acts as 
willful killing, torture or inhuman treatment, will¬ 


fully causing great suffering, extensive destruction 
and appropriation of property that is not justified 
by military necessity, unlawful deportation, and 
taking of hostages. 

Indemnification: compensation for damage, loss, or in¬ 
jury suffered. 

Inhalation: initial symptoms may resemble a common 
cold. After several days, tbe symptoms may prog¬ 
ress to severe breathing problems and shock. Inha¬ 
lation anthrax is usually fatal. 

Intestinal: the intestinal disease form of anthrax may 
follow the consumption of contaminated meat and 
is characterized by an acute inflammation of the in¬ 
testinal tract. Initial signs of nausea, loss of appe¬ 
tite, vomiting, and fever are followed by abdominal 
pain, vomiting of blood, and severe diarrhea. Intes¬ 
tinal anthrax results in death in 25 to 60 percent 
of cases. 

Junta: paramilitary group that seeks governmental or 
state control through threat or use of armed force. 

Just War ljus ad helium): aside from the rhetorical use 
of such an expression to characterize any war for 
the side offering a justification, there is a technical 
use applicable in addition to war justified on the 
basis of self-defense (just cause). Just war offers a 
doctrine in which the use of force is justified to 
punish wrongs and protect the innocent in order 
to uphold standards of civilized conduct. 

Lustration: ritual purification. It was the policy in East¬ 
ern and Central European countries of banning in¬ 
dividuals who served in former regimes from im¬ 
portant governmental posts of the current 
government. While it was used to insure the suc¬ 
cess of democratic reforms, it also raised questions 
of international standards of procedural fairness as 
individuals were often dismissed solely based on 
party affiliation or political association. 

Mercenary: soldier who fights for a country other than 
his or her own country, and for remuneration rath¬ 
er than out of loyalty and patriotism. 

Miscegenation: the marriage or cohabitation between a 
white person and a member of another race or ra¬ 
cially distinct group. 

Paramilitary: armed group not formally part of a state’s 
military, but often informally affiliated with it. 

Partisans: irregular troops that are engaged in guerrilla 
warfare and are often behind enemy lines. During 
World War II this term was applied to resistance 
fighters in Nazi-occupied countries. 

Politicide: the murder of any person or people by a gov¬ 
ernment because of their politics or for political 
purposes. 
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Punitive Damages: damages paid by one state to another 
state to punish the former state for its actions. 

Purge: mass expulsion of political opponents from a po¬ 
litical or social movement or political party. Such 
expulsions sometimes involve the extrajudicial 
killing of opponents. 

Ratification: an official conhrmation and acceptance of 
a previous act, often referred to in international 
treaties as the means hy which the text negotiated 
hy diplomatics is subsequently approved by the 
various states and becomes legally binding, making 
the act valid from the moment it was done. 

Resettlement: applies to the relocation of a population. 
Used negatively, the term refers to the policy of 


forcible removal of people from their homes and 
relocating them in another area for developmental 
or political reasons. Used in a positive sense, reset¬ 
tlement also refers to the relocation of refugees 
from their region of origin to countries that accept 
them as immigrants. 

Scapegoating: process of one group hnding another 
group blameworthy for the troubles the former 
group is experiencing. The process excuses the for¬ 
mer group of self-blame, allowing it to feel better 
about itself. The Jews were seen as scapegoats hy 
Nazi Germany shortly before and during the Holo¬ 
caust. 

Status Quo ante: the situation in effect (status quo) be¬ 
fore a signihcant event. 
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Film is the twenty-first century’s lingua franca as visual 
images of daily events are seen around the globe. The 
power of him to enlighten and inform the public of 
genocide and crimes against humanity necessitates its 
inclusion as a research source. The hlms selected in this 
hlmography were done so on the basis of availability 
and recognition by the him and human rights commu¬ 
nities. The list includes hctional stories based on real 
events as well as documentaries and television series. 

Marlene Shelton 

[AFGHANISTAN] 

Kandahar [200i] 
d. Mohsen Makhmalbaf 

This film—part documentary, part fiction—follows a 
woman’s journey as she searches for her sister in war- 
torn Afghanistan. 

Return to Kandahar [2003] 
d. Paul Jay and Nelofer Pazira 

The star of the film, Kandahar, returns to Afghanistan to 
find her childhood friend, the inspiration for the 
original film. 

[ALGERIA] 

Chronicle of the Years of Embers [1975] 
d. Mohamed Lakhdar-Hamina 
This film deals with Algeria’s struggle for independence 
from France’s colonial rule. This story follows the 
journey of a peasant from his impoverished village to 
his involvement with the Algerian resistance prior to the 
Algerian war for independence. 

1975 "Winner of the Palm D’Or (Cannes) 


Battle of Algiers [isee, 2004 (re-release)] 

d. Gillo Pontecorvo 

This internationally acclaimed film was banned by the 
French government for its realistic portrayal of the 
vicious battle for independence fought by the Algerian 
resistance fighters in the 1950s. This film is considered 
a classic for its documentary style of storytelling. It 
contains a prescient scene of Algerian women planting a 
bomb in a popular cafe. 

1966 "Winner of the Golden Lion (Berlin) 

1968 Academy Award Nominee: Best Director and 
Screenplay 

[AMAZON REGION] 

At the Edge of Conquest: The Journey of Chief Wai 
Wai [1993] 

d. Geoffrey O’Connor 

This film follows the leader of the "Waiapi Indians of the 
Amazon region and their extraordinary leader. Chief 
"Wai "Wai, as he journeys from isolation to Brazil’s 
capital to fight for his people. 

1993 Academy Award Nominee 

Amazon Journal [i996] 
d. Geoffrey O’Connor 

This film chronicles events in the Amazon region 

beginning with the assassination of Chico Mendes in 
1988 through 1995 and the impact of the encroaching 
modern world on the indigenous people of the region. 

[ANCIENT WORLD] 

The Trojan Women [1971] 
d. Michael Cacoyannis 

This film, based on the play by Euripides, has an all-star 
cast led by Katherine Hepburn, "Vanessa Redgrave, and 
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Irene Pappas. Euripides story of the fall of Troy and the 
fate of the women as the Greek army approaches. 

1971 Best Actress Award, National Board of Review 
(Irene Pappas) 

[ANTI-SEMITISM] 

Gentlemen’s Agreement [1947] 
d. Elia Kazan 

This film is about a reporter (Gregory Peck) who pretends 
to be Jewish in order to write a story about anti- 
Semitism in 1940s New York. This film was 
controversial and thought provoking for its time. 

1948 Academy Award Winner: Best Film, Best Director, 
Best Supporting Actress (Celeste Holm) 

The Garden of the Finzi-Continis [1971] 
d. Vittorio de Sica 

This beautiful film is set in Italy in 1938. In the town of 
Ferrara, the Finzi-Contini’s are a wealthy Jewish family 
(Dominique Sanda) living in luxury and seclusion from 
the gathering clouds of war outside the walls of their 
estate. Their fate is inevitable as Mussolini’s racial laws 
goose-steps in line with Hitler’s. 

1971 Academy Award Winner: Best Foreign Fanguage 
Film 

Cabaret [1972] 
d. Bob Fosse 

Life is a cabaret old chum, until the Nazi’s come to town. 
1930s Berlin at its most decadent with showgirls and 
naughty banter and a showgirl (Liza Minnelli) who lives 
life large and uncensored. 

1973 Academy Awards Winner: Best Director, Best 
Actress (Liza Minnelli), Best Supporting Actor (Joel 
Grey), Best Art Direction, Best Cinematography, Best 
Film Editing, Best Music Score, Best Sound 

Liberty Heights [1999] 
d. Barry Levinson 

This coming of age film is about fathers and sons (Adrien 
Brody), and life in 1954 Baltimore when Jews were not 
allowed to cross the tracks or swim in the pool. 

[APARTHEID-NELSON MANDELA] 

Cry Freedom [1987] 

d. Sir Richard Attenborough 

This is the true story of South African journalist Donald 
Woods and his friendship with black activist Steve Biko 
(Denzel Washington). The film covers Woods attempts 
to get answers to the suspicious death of Biko while in 
custody and his fleeing the country as a result of his 
investigation. 

1987 Academy Award Nominees: Best Supporting Actor 
(Denzel Washington), Best Music and Best Song 

Cry, the Beloved Country [1995] 
d. Darrell Roodt 

This film is about apartheid in South Africa through the 
experiences of an African Cleric, Oames Earl Jones) and 


a wealthy, white landowner, (Richard Harris) in the 
1940s. 

Mandela and de Klerk [1997] 
d. Joseph Sargent 

This made-for-television movie is Nelson Mandela’s (Sidney 
Poitier) story of his crusade against the repressive 
apartheid government of F.W. de Klerk (Michael 
Caine). 

[ARGENTINA] 

The Official Story [1985] 
d. Luis Puenzo 

This is a fictional account of events during Argentina’s 
Dirty War. High school history teacher Alicia Marnet de 
Ibanez (Norma Aleandro) lives a comfortable life in 
Buenos Aires with her husband, Roberto, a lawyer, and 
their five-year-old adopted daughter. This tranquil life is 
forever changed when Alicia discovers the truth about 
her daughter’s adoption. 

1986 Academy Award Winner: Best Foreign Language 
Film 

La Amiga [1988] 
d. Jeanine Meerapfel 

This film is the story of two girls growing up during the 
time of Argentina’s Dirty War and the struggles to 
remain friends as their lives change and go in different 
directions (Liv Ullmann). The film focuses on the 
organization of Madres de Plaza de Mayo (Mothers of 
the Mayo Plaza in Argentina) who marched and 
demanded the return of their children. 

1990 Berlin Film Festival: Peace Film Award— 
Honorable Mention (Jeanine Meerapfel) 

1988 San Sebastian Film Festival: Best Actress Awards 
(Liv Ullmann and Cipe Lincovsky) 

For These Eyes [1998] 
d. Gonzalo Arijon and Virginia Martinez 
This film is the story of a young girl named Daniela who 
thought she was the daughter of an agent of the SIDE, 
the Argentinean Secret Service but she was in fact, 
Mariana Zaffaronni, the daughter of two Uruguayan 
activists who disappeared during Argentina’s Dirty War 
from 1976 to 1983. This story follows her 
grandmother’s 16-year search and the legal and 
emotional outcome of finding her. 

[ARMENIANS IN OTTOMAN TURKEY] 

Ararat [2002] 
d. Atom Egoyan 

This film travels between 1915 Turkey and present-day 
Canada and tells the story of an Armenian-Canadian 
family and how they come to terms with the history of 
the 1.5 million Armenians killed during World War 1. 
This film has been criticized by the Turkish government 
as one-sided and propaganda. 
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Germany and the Secret Genocide [2003] 
d. Michael Hagopian 

This film uses archival footage to document the 

involvement of Germany in the first genocide of the 
twentieth century when 1.5 million Armenians were 
killed by the Ottoman government. 

[AUSCHWITZ] 

Night and Fog [1955] 
d. Alain Resnais 

This documentary was filmed in postwar Auschwitz and is 
stark in its image of what took place during the Nazi 
regime. 

Playing for Time [isso] 
d. Daniel Mann and Joseph Sargent 
This made-for-television film is adapted from Fania 
Fenelon’s autobiography by Arthur Miller. It tells the 
story of a group of female prisoners (Vanessa Redgrave, 
Jane Alexander) at Auschwitz whose lives are spared 
when they perform music for their captors. 

1981 Emmy Award Winner: Outstanding Drama Special, 
Lead Actress (Vanessa Redgrave), Supporting Actress 
Qane Alexander), Outstanding Writing (Arthur Miller). 
Peabody Award 

Sophie’s Choice [i982] 
d. Alan J. Pakula 

Polish beauty Sophie (Meryl Streep) falls in love with 
Nathan (Kevin Kline) in postwar America but is 
haunted by the memories of a decision she made during 
internment in Auschwitz. 

1983 Academy Award Winner: Best Actress, Meryl 
Streep 

[AUSTRALIA] 

Rabbit-Proof Fence [2002] 
d. Phillip Noyce 

This film set in 1931 is the true story of aborigine Molly 
Craig who leads her younger sister and cousin over 
1,500 miles of the Australian outback to return them 
safely to their homes after being taken by white settles 
to become domestic staff. This story deals with the 
Stolen Generations, a program to civilize the aboriginal 
population. 

2003 Australian Film Institute Winner: Best Film 

[BABI YAR] 

Holocaust, Part 2: The Road to Babi Yar [1978] 
d. Marvin Chomsky 

Holocaust is a four-part miniseries that aired in 1978. This 
miniseries follows the fate of two families—the Weiss 
family, who are Jewish, and Erik Dorfs (Michael 
Moriarty), who joins the Nazi party. Part two is set in 
1941 and the massacre of Jews at Babi Yar is depicted. 

1979 Emmy Award Winner: Best Drama Series, Best 
Directing (Marvin Chomsky), Best Costumes, Best Film 


Editing, Outstanding Lead Actor in a Limited Series 
(Michael Moriarty), Outstanding Lead Actress in a 
Limited Series (Meryl Streep) 

[KLAUS BARBIE] 

Hotel Terminus [1988] 
d. Marcel Ophuls 

This documentary details the life and times of Klaus Barbie, 
the Butcher of Lyon, who was Gestapo chief during the 
Nazi occupation of France. 

1989 Academy Award Winner, Best Documentary Film 

[BOSNIA and HERZEGOVIA] 

Welcome to Sarajevo [1997] 
d. Michael Winterbottom 

The Bosnian war in Sarajevo is backdrop to a British 
journalist’s attempt to save an orphaned girl from the 
brutality of war. 

Shot through the Heart [i998] 
d. David Attwood 

Two best friends (Linus Roache and Vincent Perez) end up 
on opposite sides of the war in Sarajevo with tragic 
consequences. 

1999 Peabody Award 

Srebrenica: A Cry From the Grave [1999] 
d. Leslie Woodhead 

This documentary narrated by Bill Moyers tells the story of 
the massacre in July 1995 of over 7,000 Muslims in 
Srebrenica, Bosnia, a city that was supposed to be a 
safe-zone protected by the UN and NATO. 

Harrison’s Flowers [2000] 
d. Elie Chouraqui 

The wife (Andie MacDowell) of a Newsweek reporter 
missing in 1991 war-torn Yugoslavia risks her life to 
find him aided by a fellow journalist (Adrien Brody). 

[BURMA/MYANMAR] 

Inside Burma: Land of Fear [i996] 
d. David Munro 

Investigative reporter and award-winning filmmaker John 
Pilger exposes the brutality and repression inside 
Burma. 

Bullfrog Films 

[CAMBODIA] 

The Killing Fields [1984] 
d. Roland Joffe 

This film is based on the true story of the friendship 

between Sydney Schanberg (Sam Waterson), a reporter 
for the New York Times and Dith Pran (Dr. Haing S. 
Ngor), a translator and assistant. When Pot Pol 
conducts his cleaning campaign of Year Zero, Dith 
Pran’s family with Schanberg’s help escape to the United 
States and he remains behind to help cover the story. 
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1985 Academy Awards: Best Supporting Actor (Dr. 

Haing S. Ngor), Best Cinematography (Chris Menges), 
and Best Film Editing (Jim Clark) 

Samsara [i989] 
d. Ellen Bruno 

Documentary on the devastation of the war in Cambodia 
and the tragic impact it has had on the country. 

Sundance Film Festival: Special Jury Award 

[CANADA] 

Kanehsatake [i994] 
d. Alanis Obomsawin 

This documentary film by Native American Alanis 

Obomsawin covers the armed confrontation between the 
Native American Mohawks and the Canadian 
government forces during a 1990 standoff in 
Kanehsatake, a village in the Mohawk nation. 

Produced by The National Film Board of Canada 

Best Documentary Film, American Indian Film Festival 

A Fight Against Time: The Lubicon Cree Land Rights 

[1995] 

d. Ed Bianchi 

A documentary focusing on the case made by the five 
hundred Lubicon Lake Cree Indians that logging, gas, 
and oil companies are profiting from their lands while 
they become increasingly impoverished. 

No Turning Back: The Royal Commission on 
Aboriginal Peoples [i996] 
d. Greg Coyes 

A documentary film on the Royal Canadian Commission 
that traveled and interviewed more than a thousand 
aboriginal representatives on their history with the 
Canadian government. 

[CATHOLIC CHURCH] 

Amen [2002] 

d. Constantin Costa-Gavras 

This film focuses on two characters, one an SS officer 
(Ullrich Tukar) and the other a Jesuit priest (Mathieu 
Kassovitz), and makes a case that the Catholic Church 
collaborated with the Nazis during the war. 

[CHECHENS] 

Immortal Fortress: A Look Inside Chechnya’s Warrior 
Culture [1999] 
d. Dodge Billingsley 

Dodge Billingsley’s film leads him through down dark 
alleys and secret meetings to film the Chechen 
perspective on its fight for independence from Russia. 


[CHEYENNE] 

Little Big Man [1970] 
d. Arthur Penn 

This film is the story of Jack Crabb looking back on his life 
from old age and recalling his life spent with the 
Cheyenne Indians. 

New York Film Critics Award for Best Supporting Actor 
(Chief Dan George) 

[CHILDREN] 

Forbidden Games [1952] 
d. Rene Clement 

This film set in 1940 follows five-year-old Paulette as she 
witnesses the death of her parents and takes refuge with 
a family in the countryside. There, she and the farmer’s 
son take part in ritual burials in a cemetery they create 
for themselves. 

1952 Academy Award for Best Foreign Language Film 

Children of War [2000] 

d. Alan and Susan Raymond 

This documentary chronicles the effects of war and 

terrorism on children in four parts of the globe: Bosnia, 
Israel, Rwanda, and Northern Ireland. 

2000 Emmy Award: Outstanding Non-fiction Special 

[CHILE] 

Missing [i982] 

d. Constantin Costa-Gavras 

This film is based on the actual experiences of Ed Horman 
(Jack Lemmon) and his search for his son, missing in 
Chile during the Pinochet coup. 

1983 Academy Award: Best Screenplay Based on 
Material from Another Medium 

Chile: Hasta Cuando? [i987] 
d. David Bradbury 

The director and film crew captured on film the arrests and 
murders taking place during the military dictatorship of 
General Augusto Pinochet. 

1987 Academy Award Nominee 

Inside Pinochet’s Prison ]1999] 

This documentary was secretly filmed by East German 
journalists and filmed in the concentration camps of the 
Pinochet regime. 

Journeyman Pictures 
Chile: A History in Exile ]1999] 

This documentary records the journey of Cecilia Aranada 
as she returns to Chile after escaping the bloody 
Pinochet regime. Cecilia interviews Chileans who lost 
family members or survived torture at the hands of the 
military. 
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[CHINA] 

To Live [1994] 
d. Yimou Zhang 

This story of a married couple (Li Gong and You Ge) 
struggling to survive and not lose hope through the 
dramatic changes occurring in communist China. 

1994 Winner of Cannes Grand Jury Prize for director 
Yimou Zhang 

Xiu Xiu, The Sent Down Girl [1998] 
d. Joan Chen 

A young teenage girl, Xiu Xiu, is sent to a remote area of 
China to do manual labor. 

1999 National Board of Review Freedom of Expression 
Award for Joan Chen 

Morning Sun [2003] 

d. Carma Hinton, Richard Gordon, Geremie R. 

Barme 

This two-hour documentary focuses on events during the 
Cultural Revolution using newsreels combined with 
first-hand accounts of members of a then high school 
generation reflecting back on those disturbing times. 

[COLLABORATION-RESISTANCE] 

Pimpernel Smith [i94i] 
d. Leslie Howard 

The Scarlet Pimpernel theme is revisited once again by 
Leslie Howard. This time he plays Professor Horatio 
Smith who takes his students on an archaeological dig 
in 1939 Germany where his students discover their 
professor is smuggling enemies of Hitler out of the 
country. This film angered the Germans for its less- 
than-flattering depiction of them. 

Casablanca [i942] 
d. Michael Curtiz 

Rick Blaine (Humphrey Bogart), an American nightclub 
owner in Casablanca during World War II, has his life 
turned upside down when lisa Lund Laszlo (Ingrid 
Bergman) walks into his. 

1942 Academy Award Winner: Best Picture, Best 
Director (Michael Curtiz), Best Screenplay (Julius and 
Philip Epstein, Howard Koch) 

The Sorrow and the Pity [1969] 
d. Marcel Ophuls 

This documentary investigates France’s Vichy government’s 
collaboration with the Nazis during the occupation. 

1972 National Board of Review: Best Foreign Language 
Film 

Julia [1977] 

d. Fred Zinnemann 

This film, based on Lillian Hellmann’s (portrayed by Jane 
Fonda) novel Pentimento, tells of her relationship with a 
childhood friend, Julia (Vanessa Redgrave), and the 
devotion she has to her. Their friendship is put to a test 
when Julia asks Lillian to smuggle money from Paris 
into Berlin. 


1978 Academy Award Winner for Best Supporting 
Actors (Jason Robards and Vanessa Redgrave), Best 
Screenplay Based on other Material 

The Last Metro [i980] 
d. Francois Truffaut 

In occupied Paris in 1942, a theater director’s wife 

(Catherine Deneuve), valiantly struggles to manage the 
Montmartre Theatre, while her husband, a German Jew, 
is in hiding. 

1981 Winner of 10 Cesar awards 

Terrorists in Retirement [1985] 
d. Mosco Boucault 

This documentary film narrated by Simone Signoret was 
initially banned by French television. In interviews with 
the terrorists, the truth is revealed that they were Jewish 
communists who were resistance fighters during the 
Nazi occupation of Paris. The film reveals their arrest 
and torture at the hands of the French police. 

Au Revoir Les Enfants [i987] 
d. Louis Malle 

This film is based on events in the life of director Louis 
Malle while he was at a boarding school during World 
War 11. In this story two boys become friends at a 
Catholic boarding school, one is French and the other is 
being hidden by the friars because he is Jewish. 

1987 Winner of the Golden Lion, Venice Film Festival 

Europa Europa [1990] 
d. Agnieszka Holland 

A Jewish boy separated from his family in Germany 
reinvents himself as a German orphan and joins the 
Hitler Youth. Based on a true story. 

1992 Winner of the Golden Globe for Best Foreign Film 

Sisters in Resistance [2000] 
d. Maia Wechsler 

This story about four French women who showed amazing 
resilience and courage during the Nazi occupation by 
participating in the French resistance. They were 
arrested by the Gestapo and imprisoned at Ravensbruck 
concentration camp. They survived to tell their stories 
in this documentary. 

Unlikely Heroes [2003] 
d. Richard Trank 

This documentary narrated by Sir Ben Kingsley tells the 
stories of seven previously unknown Jewish heroes 
whose courageous acts saved thousands of lives from 
the Nazis. 

[COMICS] 

The Great Dictator [i940] 
d. Charlie Chaplin 

Charlie Chaplin plays two roles—that of the dictator of 
Tomania, named Adenoid Hynkel, and a Jewish 
barber—in his satire on Nazi Germany. 
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To Be Or Not To Be [ 1942 ] 
d. Ernst Lubitsch 

In Poland during the occupation, two actors (Carole 
Lombard and Jack Benny) engage in their form of 
resistance. 

The Shop on Main Street (Obchod Na Korze) [isss] 
d. Jan Kadar, Elmar Klos 

Set in Slovakia during World War II, a small notions shop 
run by a Jewish woman, Mrs. Lautman, is given to a 
good-for-nothing young man named Tono. Mrs. 
Lautman (Ida Kaminska) is old, deaf, and oblivious to 
her situation and thinks the young man is looking for a 
job and hires him. As Tono becomes aware of the fate 
of Jews, he drunkenly makes an effort to save Mrs. 
Lautman. 

1965 Academy Award for Best Foreign Language Film 

To Be Or Not To Be [remake (isss)] 
d. Alan Johnson 

This time it is Mel Brooks and Anne Bancroft as the actors 
fighting the Nazis in occupied Poland. 

[DEATH CAMPS] 

Camps of Death [isss] 

This film is a collection of actual footage shot by the Allied 
forces of the death camps of World War 11. 

[DEATH MARCH] 

Colors of Courage: Sons of New Mexico, Prisoners of 
Japan [2002] 

Produced by Tony Martinez and Scott Henry 
This film tells the story of the veterans of the New 

Mexico’s 200th and 515 Coast Artilleries who endured 
the infamous Death March. A Japanese guard, Yukio 
Yamabe, who took part in the march is interviewed. 

Available through Albuquerque’s PBS affiliate, KNME- 
TV Channel 5 

A New Mexico Story: From the Bataan Death March 
to the Atomic Bomb [2003] 
d. Aaron Wilson 

This documentary gives the oral histories of the men of the 
New Mexico National Guard who withstood starvation 
and brutal treatment by their Japanese captors. 

McGaffey Films 

[DENIAL] 

The Man in the Glass Booth [ 1975 ] 
d. Arthur Hiller 

Arthur Goldman (Maximilian Schell) lives a good life in 
Manhattan, but all changes when Israeli agents hurry 
him out of the country to stand trial a Nazi war 
criminal. 


The Music Box [ 1990 ] 
d. Constantin Costas-Gravras 

Jessica Lange portrays a Chicago lawyer who defends her 
father against charges that he was a SS officer for the 
Nazis. As witnesses come forward she faces a personal 
crisis as her certainty in his innocence begins to wane. 

Death and the Maiden [ 1994 ] 
d. Roman Polanski 

A woman (Sigourney Weaver) is convinced that the man 
(Sir Ben Kingsley) her husband has brought home is 
responsible for the rape and kidnapping she endured by 
the government. 

[DEMJANJUK TRIAL] 

The State of Israel v. John Ivan Demjanjuk [1988] 

This documentary is about the Cleveland auto mechanic, 
who was accused of being Ivan the Terrible and 
supervised the gas chambers of Treblinka. 

Ergo Media 

[DIARIES] 

The Diary of Anne Frank [1959] 
d. George Stevens 

A young Jewish girl (Millie Perkins) hides in an attic with 
her family and their friend’s from the Nazis in occupied 
Amsterdam. 

1959 Academy Award Winner: Best Supporting Actor 
(Shelley Winters) and Best Set Design 

[DISAPPEARANCES] 

Fire in the Andes [1985] 
d. Ilan Ziv 

This documentary investigates the disappearance of 
thousands of Peruvians targeted as members of the 
Shining Path by the Peruvian Armed Eorces. 

First Run/Icarus Films 

[HOLOCAUST DRAMAS] 

This Land is Mine [1943] 
d. Jean Renoir 

A schoolteacher (Charles Laughton) in German occupied 
France is drawn into the resistance. 

The Pawnbroker [i964] 
d. Sidney Lumet 

Rod Steiger plays a holocaust survivor who is shut down 
emotionally in a self-made prison (he is literally behind 
bars) in his New York pawnshop. 

Ship of Fools [1965] 
d. Stanley Kramer 

A ship traveling to Europe from Mexico in the 1930s 
provides an opportunity to look at a cross section of 
society. Starring Vivian Leigh and Oskar Werner. 

1965 Academy Award Winner: Best Art Direction and 
Best Cinematography 
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The Damned [1969] 
d. Luchino Visconti 

This film tells the story of a wealthy Junker family and 
their demise under the Third Reich. 

The Night Porter [1974] 
d. Liliana Cavani 

A concentration camp survivor (Charlotte Rampling) and 
her tormentor, now the night porter in a hotel in 
Vienna, engage in a twisted relationship. This was a 
controversial film for its time. 

Jakob, der Lugner (Jacob the Liar) [1975] 
d. Frank Beyer 

This East German film is the original about a Jewish man 
who invents stories heard on his secret radio to bring 
hope to the Ghetto. 

Voyage of the Damned [ 1976 ] 
d. Stuart Rosenberg 

A ship leaves Hamburg, Germany, with 937 German Jews 
(Faye Dunaway, Oskar Werner) on board seeking refuge 
in 1939 Havana, Cuba. 

The Boys From Brazil [1978] 
d. Franklin J. Schaffner 

Gregory Peck plays Josef Mengele in this tale of a Nazi 
hunter in South America who uncovers a plot to restore 
the Third Reich. 

Holocaust [1978] 
d. Marvin J. Chomsky 

A miniseries detailing the plight of a Jewish family in Nazi 
Germany contrasted with the rise of a German soldier. 
Stars Michael Moriarty, Meryl Streep, and Ian Holm. 

The Tin Drum [1979] 
d. Volker Schlonodorff 

Young Oskar Matzerath (David Bennet) in 1930 Danzig 
cannot abide the society he is in and so at age three 
decides not to grow up. 

1979 Academy Award: Best Foreign Language Film 

Das Boot est Voll (The Boat Is Full) [i98i] 
d. Markus Imhoof 

German and Austrian refuges arrive in Switzerland and 
discover even though the Swiss are not involved in the 
war they do not want any refuges. 

Escape from Sobibor [1987] 
d. Jack Gold 

This miniseries recreates the escape of Jewish inmates from 
the Sobibor death camp in Eastern Poland. Stars Rutger 
Hauer and Alan Arkin. 

1988 Golden Globe: Best Mini-series 

War and Rememberance [i988] 
d. Dan Curtis 

This 12-part miniseries is based on the Herman Waulk 
novel. This series covers the events during World War 


II and the toll it takes on the Henry family. Robert 
Mitchum stars. 

The Nasty Girl [1990] 
d. Michael Verhoeven 

A young girl begins to question her town’s Nazi past and 
finds herself shunned by her community. 

1992 BAFTA: Best Foreign Language Film 

Alfa’s Wonder [1993] 
d. Luke Matin 

This story of a French family’s struggles during the 

Holocaust focuses on the youngest daughter’s (Natalie 
Portman) curiosity about the events occurring around 
her. 

1993 Winner of Grand Jury Prize at Cannes 

Schindler’s List [1993] 
d. Steven Spielberg 

Oskar Schindler (Liam Neeson) uses Jews from the 
concentration camps to run his factory in Poland. He 
becomes increasingly aware of the horrors inflicted 
upon them by the Nazi commandant Amon Goeth, 
(Ralph Fiennes) and with the help of his Jewish 
bookkeeper (Ben Kingsley) devises a plan to save as 
many Jews as he can. 

1993 Academy Awards: Best Picture, Best Director, Best 
Editing, Best Art Direction, Best Cinematography, Best 
Music Score, Best Screenplay Based on Other Material 

Shine [i996] 
d. Scott Hicks 

The life of Australian pianist David Helfgott (Geoffrey 
Rush), a child prodigy who is driven to the edge by his 
father, a survivor of the Holocaust. 

1996 Academy Award: Best Actor (Geoffrey Rush) 

Bent [1997] 

d. Sean Mathias 

Max (Clive Owen) is gay and sent to Dachau where he 
denies his homosexuality and is given a yellow star for 
Jews. His friend Horst wears the pink star (for gay) and 
this story tells of their struggle for survival. Based on 
the stage play of the same name. Mick Jagger and Sir 
Ian McKellen co-star. 

Life Is Beautiful [1997] 
d. Roberto Benigni 

A Jewish man brings his love for life and his sense of 

humor to a Nazi death camp in order to help his young 
son survive. 

1999 Academy Awards: Best Foreign Language Film, 
Best Actor, (Roberto Benigni), Best Music Score 

Left Luggage [i998] 
d. Jeroen Krabbe 

A Jewish girl becomes the nanny of a young mentally 
disabled Jewish boy and becomes very close to him. 
Stars Isabella Rossellini, Maximilian Schell, and Topol. 
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Aimee and Jaguar [ 1999 ] 
d. Max Farberbock 

A Jewish woman (Jaguar) using a false identity falls in love 
with the wife of a German soldier (Aimee). 

Sunshine [1999] 
d. Istvan Szabo 

This film follows a Jewish family in Hungary through three 
generations from humble beginnings to wealth and 
prosperity and loss again. Stars Ralph Fiennes. 

Conspiracy [2001] 
d. Frank Pierson 

The Wannsee Conference where the Final Solution of the 
Nazi’s Holocaust plan is discussed is told through this 
film starring Stanley Tucci, Kenneth Branagh, and Colin 
Firth. 

Nowhere in Africa [2001] 
d. Caroline Link 

A German Jewish family moves to Kenya just before the 
start of World War II to run a farm. The change is 
difficult to adjust to but events in Germany make it 
impossible to return. 

2002 Academy Award for Best Foreign Language Film 

The Pianist [2002] 
d. Roman Polanski 

The true story of Polish Jewish pianist, Wladyslaw 
Szpilman (Adrien Brody), and his struggle to survive 
after escaping from the Warsaw ghetto during World 
War II. 

2003 Academy Awards: Best Director (Roman Polanski), 
Best Screenplay Based on Other Material, Best Actor 
(Adrien Brody) 

[EAST TIMOR] 

Death of a Nation: The Timor Conspiracy [ 1994 ] 
d. John Pilger 

This documentary film covers the genocide in East Timor 
by the Indonesian army using Western arms. 

[EICHMANN TRIAL] 

The Trial of Adolf Eichmann [1997] 

This documentary uses actual trial footage as well as the 
recollections of key witnesses. 

[EL SALVADOR] 

El Salvador: Another Vietnam [i98i] 
d. Glen Siber and Tete Vasconcellos 
A documentary that focuses on the civil war in El Salvador. 

El Salvador: The Seeds of Liberty [i98i] 
d. Glen Siber and Tete Vasconcellos 
This film focuses on the four U.S. churchwomen who were 
raped and murdered by the Slavadoran National Guard 
in 1980. 


First Run/Icarus Films 

[ERITEA] 

The Eorbidden Land [1990] 
d. Daniele Lacourse and Yvan Patry 
The human cost of the war for independence is the focus 
of this film. 

Eritea: Elope in the Horn of Africa [1993] 

By Grassroots International 

The dawn of a new nation after a long fought war for 
independence. 

First Run/Icarus Films 

[ETHNIC CLEANSING] 

Genocide [i98i] 
d. Arnold Schwartzman 

Film documentary about the Holocaust. Narrated by 
Elizabeth Taylor and Orson Welles. 

1982 Academy Award: Best Documentary 

The Genocide Eactor [2000] 
d. Robert J. Emery 

This documentary covers four periods from the Biblical to 
the Holocaust through the more recent twentieth 
century killing fields of Cambodia and East Timor. 

[ETHNOCIDE/ CULTURAL GENOCIDE] 

The Searchers [ 1956 ] 
d. John Ford 

John Wayne searches for five years for his niece (Natalie 
Wood), who kidnapped and raised by Comanche 
Indians. 

Live Centuries Later [1992] 
d. German Gutierrez 

This documentary features Rigoberta Menchu, the 1992 
Nobel Peace Prize winner, and focuses on the status of 
Central American aboriginal cultures five hundred years 
after the arrival of Europeans. 

Eirst Run/Icarus Eilms 

[FEMALE INFANTICIDE] 

Gift of a Girl: Female Infanticide [1997] 
d. Jo Smith and Mayyassa Al-Malazi 
This film examines the practice of female infanticide in 
southern India. 

Matrubhoomi [2003] 
d. Manish Jha 

Eirst time writer-director Manish Jha presents a story of an 
India without enough women due to female infanticide. 
The result is a rich landlord is forced to buy a young 
woman from her father for his five sons with tragic 
consequences. 
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[FILM AS PROPAGANDA] 

Triumph of the Will [1934] 
d. Leni Riefenstahl 

This Nazi propaganda film focuses on the 1934 Nazi Party 
Congress in Nuremberg for which a well rehearsed, 
perfectly executed rally and parade was staged. This is 
considered to be one of the most accomplished 
propaganda hlms ever made. 

The Eternal Jew [i940] 
d. Fritz Hippier 

Another of the Third Reich’s propaganda films, this one is 
done in documentary style, giving it a look of 
authenticity that describes Jews worldwide in terms of 
an infestation of rats. 

The Ducktators [ 1942 ] 
d. Norm McCabe 

Mel Blanc provides the voices of Hitler Duck, Hirohito 
Duck, and Mussolini Duck all trying to take over the 
barnyard. The Allies are portrayed as the Dove of Peace. 

[EUGENICS] 

Ninteen Eighty-Four [i984] 
d. Michael Radford 

George Orwell’s classic story of a totalitarian society where 
a man (John Hurt) rewrites history for a living then 
does the unthinkable and falls in love. 

[GUATEMALA] 

Under the Gun: Democracy in Guatemala [i987] 
d. Pat Goudvis and Robert Richter 
A inside look at life in Guatemala where military and 
civilians fight for control and human rights issues 
remain. 

First Run/Icarus films 

The Man We Called Juan Carlos [2001] 
d. Heather MacAndrew and David Springbett 
This film tells the story of Wenceslao Armira, a man called 
Juan Carlos, whose two children were murdered by 
death squads. 

Bullfrog Films 

[HIROSHIMA] 

No More Eliroshima [1984] 
d. Martin Duckworth 

A documentary of the hibakusha’s (survivors) of 
Hiroshima. 

[IRAQ] 

Paying the Price: Killing the Children of Iraq [2000] 
d. John Pilger 

This film reveals the devastation that the sanctions on Iraq 
have had on its children. 


[IRAN] 

The Tree That Remembers [2002] 
d. Masoud Raouf 

A young Iranian student hangs himself from a tree outside 
a town in Ontario, Canada. This film investigates what 
his life and those who feel betrayed by the 1979 Iranian 
revolution. 

Bullfrog Films 

[KOSOVO] 

Kosovo: Rebuilding the Dream [2003] 

This documentary looks at efforts to rebuild Kosovo under 
the protection of the UN Interim Administration 
Mission. 

First Run/Icarus Films 

[KURDS] 

In the Name of Honour [2000] 
d. Alex Gabbay 

This documentary looks at the oppression of the minority 
Kurds in northern Iraq and how violence is being 
directed more at women. 

Bullfrog Films 

[NUREMBERG TRIALS] 

Judgment at Nuremberg [i96i] 
d. Stanley Kramer 

The trial of the Nazi war criminals by a U.S. court in 1948 
Germany. 

1961 Academy Awards: Best Screenplay and Best 
Supporting Actor (Maximilian Schell) 

[P.O.W. CAMPS] 

Stalag 17 [1953] 
d. Billy Wilder 

A film about Allied prisoners in a German POW camp, 
starring William Holden as the cocky American 
outwitting the Germans. 

The Bridge on the River Kwai [1957] 
d. David Lean 

British soldiers are forced into labor to build a bridge for 
their Japanese captors that the Allied forces plan to 
blow up. 

1957 Academy Awards: Best Picture, Best Director, Best 
Screenplay Based on other Material, Best Editing and 
Cinematography, Best Music Score and Best Actor, (Alec 
Guinness) 

The Great Escape [i963] 
d. John Sturges 

The Allied soldiers in a German POW camp make a daring 
escape. An all-star cast lead by Steve McQueen. 
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[ROMANIA] 

Diamonds in the Dark [ 1999 ] 
d. Olivia Carrescia 

Life before and after the Ceausescus regime as told by ten 
Romanian women. 

[ROMANIS] 

A Cry for Roma [2003] 
d. Gillian Darling Kovanic 

A stark look at the continued persecution of Europe’s most 
reviled minority, the Romani’s. 

[RWANDA] 

Rwandan Nightmare [ 1994 ] 
d. Simon Gallimore 

A documentary that probes the slaughter of over a million 
Rwandans. 

Chronicle of a Genocide Foretold [i996] 
d. Daniele Lacourse and Yvan Patry 
The massacre of 800,000 Tutsi men, women, and children 
are the focus of this film. 

[STALIN] 

The War Symphonies [1997] 
d. Larry Weinstein 

This film focuses on Stalin’s bloody purges and 
Shostakovich’s musical response. 

[WAR CRIMES] 

The Deer Hunter [ 1978 ] 
d. Michael Cimino 

Harrowing film of the horrors of war during the Vietnam 
era. This story follows three friends from a small mining 
town in Pennsylvania and the impact their tour of duty 
has on them. Robert de Niro and Christopher Walken 
star. 


1978 Academy Award Winner: Best Picture, Best Sound, 
Best Director, Best Editing and Best Supporting Actor 
(Christopher Walken). 

Apocalypse Now [ 1979 ] 
d. Francis Ford Coppola 

This film based on Joseph Conrad’s Heart of Darkness, 
focuses on a mission assigned to Captain Willard 
(Martin Sheen) to kill a renegade Green Beret (Marlon 
Brando). 

1997 Academy Award winner: Best Sound, Best 
Cinematography 

Platoon [1986] 
d. Oliver Stone 

The story of a young recruit (Charlie Sheen) in Vietnam 
and the horrors of war he experiences. 

1986 Academy Award winner: Best Picture, Best 
Director, Best Editing, Best Sound 

Full Metal Jacket [i987] 
d. Stanley Kubrick 

A group of soldiers in Vietnam become dehumanized by 
their experiences of war. 

Kim’s Story: The Road From Vietnam [1996] 
d. Shelley Saywell 

This film is the story of the little girl, Kim Phuc, whose 
photo of her running naked down the street burned 
from napalm fueled the antiwar movement and what 
became of her. 

The Quiet American [2002] 
d. Phillip Noyce 

This film takes place in Vietnam before the war when U.S. 
interests and a British reporter collide over the love of a 
woman. 
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historical texts 


Charter of the International Military 
Tribunal 


SOURCE The Avalon Project at Yale Law School website. 

Available from http://www.yale.edu/lawweb/avalon/avalon.htm. 

INTRODUCTION The Charter of the International Military Tribunal 
was adopted by the London Conference, held from June 
until early August 1945. Only four countries, the United 
States, the United Kingdom, France, and the Soviet Union, 
participated in the conference, although the Charter was 
subsequently ratified by several other countries. It was the 
first international criminal tribunal, and the Charter itself in¬ 
cluded many innovations, including controversial new defi¬ 
nitions of war crimes, crimes against peace and crimes 
against humanity. The concept of crimes against humanity, 
first elaborated in the Nuremberg Charter, was meant to 
address atrocities committed by the Nazis against their own 
civilian populations, and more specifically the attempt to 
exterminate the Jews. The participants at the London Con¬ 
ference were nervous about establishing a precedent by 
which gross violations of human rights could be prosecuted 
under international law, and they consequently limited the 
concept of crimes against humanity to acts committed in 
the context of an illegal international war. It was largely in 
reaction to this that other states, in 1946, proposed a defi¬ 
nition of genocide that recognized it could be committed in 
peacetime as well as during armed conflict. 


I. Constitution of the International Military 
Tribunal 

Article 1 

In pursuance of the Agreement signed on the 8th 
day of August 1945 by the Government of the United 
States of America, the Provisional Government of the 
French Republic, the Government of the United King¬ 


dom of Great Britain and Northern Ireland and the 
Government of the Union of Soviet Socialist Republics, 
there shall be established an International Military Tri¬ 
bunal (hereinafter called “the Tribunal”) for tbe just 
and prompt trial and punishment of the major war 
criminals of the European Axis. 

Article 2 

The Tribunal shall consist of four members, eacb 
witb an alternate. One member and one alternate shall 
be appointed by eacb of the Signatories. The alternates 
shall, so far as they are able, be present at all sessions 
of the Tribunal. In case of illness of any member of the 
Tribunal or his incapacity for some other reason to ful¬ 
fill his functions, his alternate shall take his place. 

Article 3 

Neither the Tribunal, its members nor their alter¬ 
nates can be challenged by the prosecution, or by the 
Defendants or their Counsel. Each Signatory may re¬ 
place its members of the Tribunal or his alternate for 
reasons of health or for other good reasons, except that 
no replacement may take place during a Trial, other 
than by an alternate. 

Article 4 

(a) The presence of all four members of the Tribu¬ 
nal or the alternate for any absent member shall be nec¬ 
essary to constitute the quorum. 

(b) The members of the Tribunal shall, before any 
trial begins, agree among themselves upon the selection 
from their number of a President, and the President 
shall hold office during the trial, or as may otherwise 
be agreed by a vote of not less than three members. The 
principle of rotation of presidency for successive trials 
is agreed. If, however, a session of the Tribunal takes 
place on the territory of one of the four Signatories, the 
representative of that Signatory on the Tribunal shall 
preside. 
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(c) Save as aforesaid the Tribunal shall take deci¬ 
sions by a majority vote and in case the votes are evenly 
divided, the vote of the President shall be decisive: pro¬ 
vided always that convictions and sentences shall only 
be imposed by affirmative votes of at least three mem¬ 
bers of the Tribunal. 

Article 5 

In case of need and depending on the number of 
the matters to be tried, other Tribunals may be set up; 
and the establishment, functions, and procedure of 
each Tribunal shall be identical, and shall be governed 
by this Charter. 

II. Jurisdiction and General Principles 

Article 6 

The Tribunal established by the Agreement re¬ 
ferred to m Article 1 hereof for the trial and punish¬ 
ment of the major war criminals of the European Axis 
countries shall have the power to try and punish per¬ 
sons who, acting in the interests of the European Axis 
countries, whether as individuals or as members of or¬ 
ganizations, committed any of the following crimes. 

The following acts, or any of them, are crimes com¬ 
ing within the jurisdiction of the Tribunal for which 
there shall be individual responsibility: 

(a) Crimes Against Peace: namely, planning, prep¬ 
aration, initiation or waging of a war of aggression, or 
a war in violation of international treaties, agreements 
or assurances, or participation in a common plan or 
conspiracy for the accomplishment of any of the fore¬ 
going; 

(b) War Crimes: namely, violations of the laws or 
customs of war. Such violations shall include, but not 
be limited to, murder, ill treatment or deportation to 
slave labor or for any other purpose of civilian popula¬ 
tion of or in occupied territory, murder or ill treatment 
of prisoners of war or persons on the seas, killing of 
hostages, plunder of public or private property, wanton 
destruction of cities, towns or villages, or devastation 
not justihed by military necessity; 

(c) Crimes Against Humanity: namely, murder, ex¬ 
termination, enslavement, deportation, and other inhu¬ 
mane acts committed against any civilian population, 
before or during tbe war; or persecutions on political, 
racial or religious grounds in execution of or in connec¬ 
tion with any crime within the jurisdiction of the Tri¬ 
bunal, whether or not in violation of the domestic law 
of the country where perpetrated. 

Leaders, organizers, instigators and accomplices 
participating in the formulation or execution of a com¬ 
mon plan or conspiracy to commit any of the foregoing 
crimes are responsible for all acts performed by any 
persons in execution of such plan. 


Article 7 

The official position of defendants, whether as 
Heads of State or responsible officials in Government 
Departments, shall not be considered as freeing tbem 
from responsibility or mitigating punishment. 

Article 8 

The fact that the Defendant acted pursuant to 
order of his Government or of a superior shall not free 
him from responsibility, but may be considered in miti¬ 
gation of punishment if the Tribunal determines tbat 
justice so requires. 

Article 9 

At the trial of any individual member of any group 
or organization the Tribunal may declare (in connec¬ 
tion with any act of which the individual may be con¬ 
victed) that the group or organization of which the in¬ 
dividual was a member was a criminal organization. 

After tbe receipt of tbe Indictment the Tribunal 
shall give such notice as it thinks fit that the prosecu¬ 
tion intends to ask the Tribunal to make such declara¬ 
tion and any member of the organization will be enti¬ 
tled to apply to tbe Tribunal for leave to be heard by 
the Tribunal upon the question of the criminal charac¬ 
ter of the organization. The Tribunal shall have power 
to allow or reject the application. If the application is 
allowed, the Tribunal may direct in what manner the 
applicants shall be represented and heard. 

Article 10 

In cases where a group or organization is declared 
criminal by the Tribunal, tbe competent national au¬ 
thority of any Signatory shall have the right to bring in¬ 
dividual to trial for membership therein before nation¬ 
al, military or occupation courts. In any such case the 
criminal nature of the group or organization is consid¬ 
ered proved and shall not be questioned. 

Article 11 

Any person convicted by the Tribunal may be 
charged before a national, military or occupation court, 
referred to in Article 10 of this Charter, with a crime 
other than of membership in a criminal group or orga¬ 
nization and such court may, after convicting him, im¬ 
pose upon him punishment independent of and addi¬ 
tional to the punishment imposed by tbe Tribunal for 
participation in the criminal activities of such group or 
organization. 

Article 12 

The Tribunal shall have the right to take proceed¬ 
ings against a person charged with crimes set out in Ar¬ 
ticle 6 of this Charter in his absence, if he has not been 
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found or if the Tribunal, for any reason, finds it neces¬ 
sary, in the interests of justice, to conduct the hearing 
in his absence. 

Article 13 

The Tribunal shall draw up rules for its procedure. 
These rules shall not be inconsistent with the provi¬ 
sions of this Charter. 

III. Committee for the Investigation and 
Prosecution of Major War Criminals. 

Article 14 

Each Signatory shall appoint a Chief Prosecutor for 
the investigation of the charges against and the prose¬ 
cution of major war criminals. 

The Chief Prosecutors shall act as a committee for 
the following purposes: 

(a) to agree upon a plan of the individual work of 
each of the Chief Prosecutors and his staff, 

(b) to settle the final designation of major war 
criminals to be tried by the Tribunal, 

(c) to approve the Indictment and the documents 
to be submitted therewith, 

(d) to lodge the Indictment and the accompany 
documents with the Tribunal, 

(e) to draw up and recommend to the Tribunal for 
its approval draft rules of procedure, contemplated by 
Article 13 of this Charter. The Tribunal shall have the 
power to accept, with or without amendments, or to re¬ 
ject, the rules so recommended. 

The Committee shall act in all the above matters 
by a majority vote and shall appoint a Chairman as may 
be convenient and in accordance witb the principle of 
rotation: provided that if there is an equal division of 
vote concerning the designation of a Defendant to be 
tried by the Tribunal, or the crimes with which he shall 
be charged, that proposal will be adopted which was 
made by the party which proposed that the particular 
Defendant be tried, or the particular charges be pre¬ 
ferred against him. 

Article 15 

The Chief Prosecutors shall individually, and act¬ 
ing in collaboration with one another, also undertake 
the following duties: 

(a) investigation, collection and production before 
or at the Trial of all necessary evidence, 

(b) the preparation of the Indictment for approval 
by the Committee in accordance with paragraph (c) of 
Article 14 hereof, 

(c) the preliminary examination of all necessary 
witnesses and of all Defendants, 


(d) to act as prosecutor at the Trial, 

(e) to appoint representatives to carry out such du¬ 
ties as may be assigned them, 

(f) to undertake such other matters as may appear 
necessary to them for the purposes of the preparation 
for and conduct of the Trial. 

It is understood that no witness or Defendant de¬ 
tained by tbe Signatory shall be taken out of the posses¬ 
sion of that Signatory without its assent. 

IV. FAIR TRIAL FOR DEFENDANTS 

Article 16 

In order to ensure fair trial for the Defendants, the 
following procedure shall be followed: 

(a) The Indictment shall include full particulars 
specifying in detail the charges against the Defendants. 
A copy of the Indictment and of all the documents 
lodged with the Indictment, translated into a language 
which he understands, shall be furnished to the Defen¬ 
dant at reasonable time before tbe Trial. 

(b) During any preliminary examination or trial of 
a Defendant he will have the right to give any explana¬ 
tion relevant to the charges made against him. 

(c) A preliminary examination of a Defendant and 
his Trial shall be conducted in, or translated into, a lan¬ 
guage which the Defendant understands. 

(d) A Defendant shall have the right to conduct his 
own defense before the Tribunal or to have the assis¬ 
tance of Counsel. 

(e) A Defendant shall have the right through him¬ 
self or through his Counsel to present evidence at the 
Trial in support of his defense, and to cross-examine 
any witness called by the Prosecution. 

V. POWERS OF THE TRIBUNAE AND CONDUCT 
OE THE TRIAE 

Article 17 

The Tribunal shall have the power 

(a) to summon witnesses to the Trial and to require 
their attendance and testimony and to put questions to 
them 

(b) to interrogate any Defendant, 

(c) to require the production of documents and 
other evidentiary material, 

(d) to administer oaths to witnesses, 

(e) to appoint officers for the carrying out of any 
task designated by the Tribunal including the power to 
have evidence taken on commission. 
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Article 18 

The Tribunal shall 

(a) confine the Trial strictly to an expeditious hear¬ 
ing of the cases raised by the charges, 

(b) take strict measures to prevent any action 
which will cause reasonable delay, and rule out irrele¬ 
vant issues and statements of any kind whatsoever, 

(c) deal summarily with any contumacy, imposing 
appropriate punishment, including exclusion of any 
Defendant or his Counsel from some or all further pro¬ 
ceedings, but without prejudice to the determination of 
the charges. 

Article 19 

The Tribunal shall not be bound by technical rules 
of evidence. It shall adopt and apply to the greatest pos¬ 
sible extent expeditious and nontechnical procedure, 
and shall admit any evidence which it deems to be of 
probative value. 

Article 20 

The Tribunal may require to be informed of the na¬ 
ture of any evidence before it is entered so that it may 
rule upon the relevance thereof. 

Article 21 

The Tribunal shall not require proof of facts of 
common knowledge but shall take judicial notice 
thereof. It shall also take judicial notice of official gov¬ 
ernmental documents and reports of the United Na¬ 
tions, including the acts and documents of the commit¬ 
tees set up in the various allied countries for the 
investigation of war crimes, and of records and findings 
of military or other Tribunals of any of the United Na¬ 
tions. 

Article 22 

The permanent seat of the Tribunal shall be in Ber¬ 
lin. Tbe first meetings of the members of the Tribunal 
and of the Chief Prosecutors shall be beld at Berlin in 
a place to be designated by the Control Council for 
Germany. The first trial shall be held at Nuremberg, 
and any subsequent trials shall be held at such places 
as the Tribunal may decide. 

Article 23 

One or more of the Chief Prosecutors may take 
part in the prosecution at each Trial. The function of 
any Chief Prosecutor may be discharged by him per¬ 
sonally, or by any person or persons authorized by him. 
The function of Counsel for a Defendant may be dis¬ 
charged at the Defendant’s request by any Counsel pro¬ 
fessionally qualified to conduct cases before the Courts 
of his own country, or by any other person who may 
be specially authorized thereto by the Tribunal. 


Article 24 

The proceedings at the Trial shall take the follow¬ 
ing course: 

(a) The Indictment shall be read in court. 

(b) The Tribunal shall ask each Defendant whether 
he pleads “guilty” or “not guilty.” 

(c) The prosecution shall make an opening state¬ 
ment. 

(d) The Tribunal shall ask the prosecution and the 
defense what evidence (if any) they wish to submit to 
the Tribunal, and tbe Tribunal shall rule upon the ad¬ 
missibility of any sucb evidence. 

(e) Tbe witnesses for the Prosecution shall be ex¬ 
amined and after that the witnesses for the Defense. 
Thereafter such rebutting evidence as may be held by 
the Tribunal to be admissible shall be called by either 
the Prosecution or the Defense. 

(0 The Tribunal may put any question to any wit¬ 
ness and to any defendant, at any time. 

(g) The Prosecution and the Defense shall interro¬ 
gate and may crossexamine any witnesses and any De¬ 
fendant who gives testimony. 

(h) The Defense shall address the court. 

(i) The Prosecution shall address the court. 

(j) Each Defendant may make a statement to the 
Tribunal. 

(k) The Tribunal shall deliver judgment and pro¬ 
nounce sentence. 

Article 25 

All official documents shall be produced, and all 
court proceedings conducted, in English, French and 
Russian, and in the language of the Defendant. So much 
of the record and of the proceedings may also be trans¬ 
lated into the language of any country in which the Tri¬ 
bunal is sitting, as the Tribunal is sitting, as the Tribu¬ 
nal considers desirable in the interests of the justice 
and public opinion. 

VI. JUDGMENT AND SENTENCE 
Article 26 

The judgment of the Tribunal as to the guilt or the 
innocence of any Defendant shall give the reasons on 
which it is based, and shall be final and not subject to 
review. 

Article 27 

The Tribunal shall have the right to impose upon 
a Defendant, on conviction, death or such other pun¬ 
ishment as shall be determined by it to be just. 
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Article 28 

In addition to any punishment imposed by it, the 
Tribunal shall have the right to deprive the convicted 
person of any stolen property and order its delivery to 
the Control Council for Germany. 

Article 29 

In case of guilt, sentences shall be carried out in ac¬ 
cordance with the orders of the Control Council for 
Germany, which may at any time reduce or otherwise 
alter the sentences, but may not increase the severity 
thereof. If the Control Council for Germany, after any 
Defendant has been convicted and sentenced, discovers 
fresh evidence which, in its opinion, would found a 
fresh charge against him, the Council shall report ac¬ 
cordingly to the Committee established under Article 
14 hereof, for such action as they may consider proper, 
having regard to the interests of justice. 

VII. EXPENSES 

Article 30 

The expenses of the Tribunal and of the Trials, 
shall be charged by the Signatories against the funds al¬ 
lotted for maintenance of the Control Council of Ger¬ 
many. 


Circular Letter from the Orgburo TsK 
RK(b) Concerning Relations with the 
Cossacks 


INTRODUCTION Duting Wotld War II Stalin ordered the deporta¬ 
tion of a large part of this population which was incorporat¬ 
ed in Russia since 1654, accusing the Cossacks to sympa¬ 
thize with Germany. 


24 January 1919 
Circular. Secret. 

The latest events on different fronts in the Cossack 
regions — our advance into the interior of the Cossack 
settlements and the disintegration among the Cossack 
hosts — compels us to give instructions to party work¬ 
ers about the character of their work during the rees¬ 
tablishment and strengthening of Soviet power in the 
said regions. It is necessary to recognize, based on the 
experience of the civil war with the Cossacks, that the 
most merciless struggle with all the upper layers of the 
Cossacks through their extermination to a man is the 
only correct policy. No compromises or half¬ 
heartedness whatsoever are acceptable. 

Therefore it is necessary: 


1. To carry out mass terror against wealthy Cos¬ 
sacks, exterminating them to a man; to carry out merci¬ 
less mass terror in relations to all Cossacks have taken 
part in any way directly or indirectly in the struggle 
with the Soviet power. Against the middle Cossacks it 
is necessary to take all those measures which give a 
guarantee against any attempt on their part [to join] a 
new attack on Soviet power. 

2. To conhscate grain and force [them] to gather 
all surpluses in designated points; this applies both to 
grain and all other agricultural products. 

3. To take all measures assisting the resettlement 
of newly arrived poor, organizing this settlement where 
possible. 

4. To equalize newly arrive Inogorodnie with the 
Cossacks in land and in all other relations. 

5. To carry out complete disarmament, shooting 
those who after the time of handing over are found to 
have arms. 

6. To give arms only to reliable elements from the 
Inogorodnie. 

7. Armed detachments are to be stationed in Cos¬ 
sack stanitsas henceforward until the establishment of 
complete order. 

8. To order all commissars appointed to this or that 
Cossack settlement to show maximum hrmness and to 
carry out the present orders unswervingly. 

TsK imposes the obligation on Narkomzem to 
work out quickly practical measures concerning the 
mass resettlement of poor on Cossack land to be carried 
out through the corresponding soviet institutions. 

Central Committee RKP RGASPI f.l7, op.4. d. 7, 
1.5. 


Control Council Law No. 10 _ 

SOURCE The Avalon Project at Yale Law School. Available 
from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION After the victoty ovet the Nazis, a government of 
occupation was established under what was known as the 
Control Council. Although the International Military Tribunal 
at Nuremberg was responsible for prosecuting the major 
Nazi war criminals, the Control Council issued Law No. 10 
to provide a legal framework for the trials of ‘lesser’ Nazis. 
Many prosecutions were subsequently carried out, the 
most well-known being a series of specialized trials orga¬ 
nized by the United States. These were held in the same 
courthouse at Nuremberg where the trial of the major crimi¬ 
nals had taken place. Collective trials were held of Nazi 
judges and prosecutors, businessmen, military command¬ 
ers, civilian administrators, and leaders of the SS. Control 
Council Law No. 10 is broadly similar to the Charter of the 
Nuremberg Tribunal. 
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PUNISHMENT OF PERSONS GUILTY OF WAR 
CRIMES, CRIMES AGAINST PEACE AND 
AGAINST HUMANITY 

In order to give effect to the terms of the Moscow 
Declaration of 30 October 1943 and the London Agree¬ 
ment of 8 August 1945, and the Charter issued pursu¬ 
ant thereto and in order to establish a uniform legal 
basis in Germany for tbe prosecution of war criminals 
and other similar offenders, other than those dealt with 
by tbe International Military Tribunal, tbe Control 
Council enacts as follows: 

Article I 

The Moscow Declaration of 30 October 1943 
“Concerning Responsibility of Hitlerites for Committed 
Atrocities” and the London Agreement of 8 August 
1945 “Concerning Prosecution and Punishment of 
Major War Criminals of European Axis” are made inte¬ 
gral parts of this Law. Adherence to the provisions of 
the London Agreement by any of the United Nations, 
as provided for in Article V of that Agreement, shall not 
entitle such Nation to participate or interfere in the op¬ 
eration of this Law within the Control Council area of 
authority in Germany. 

Article II 

1. Each of the following acts is recognized as a 
crime: 

(a) Crimes against Peace. Initiation of invasions of 
other countries and wars of aggression in violation 
of international laws and treaties, including but 
not limited to planning, preparation, initiation or 
waging a war of aggression, or a war of violation 
of international treaties, agreements or assurances, 
or participation in a common plan or conspiracy 
for the accomplishment of any of the foregoing. 

(b) War Crimes. Atrocities or offenses against per¬ 
sons or property constituting violations of the laws 
or customs of war, including but not limited to, 
murder, ill treatment or deportation to slave labour 
or for any other purpose, of civilian population 
from occupied territory, murder or ill treatment of 
prisoners of war or persons on tbe seas, killing of 
hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or 
devastation not justified by military necessity. 

(c) Crimes against Humanity. Atrocities and of¬ 
fenses, including but not limited to murder, exter¬ 
mination, enslavement, deportation, imprison¬ 
ment, torture, rape, or other inhumane acts 
committed against any civilian population, or per¬ 
secutions on political, racial or religious grounds 
whether or not in violation of the domestic laws of 
the country where perpetrated. 


(d) Membership in categories of a criminal group 
or organization declared criminal by the Interna¬ 
tional Military Tribunal. 

2. Any person without regard to nationality or the 
capacity in which he acted, is deemed to have commit¬ 
ted a crime as defined in paragraph 1 of this Article, if 
he was (a) a principal or (b) was an accessory to the 
commission of any such crime or ordered or abetted 
the same or (c) took a consenting part therein or (d) 
was connected with plans or enterprises involving its 
commission or (e) was a member of any organization 
or group connected with the commission of any such 
crime or (0 with reference to paragraph 1 (a) if he held 
a high political, civil or military (including General 
Staff) position in Germany or in one of its Allies, co¬ 
belligerents or satellites or held high position in the fi¬ 
nancial, industrial or economic life of any such coun¬ 
try. 

3. Any persons found guilty of any of the crimes 
above mentioned may upon conviction be punished as 
shall be determined by tbe tribunal to be just. Such 
punishment may consist of one or more of the follow¬ 
ing: 

(a) Death. 

(b) Imprisonment for life or a term of years, with 
or without hard labor. 

(c) Tine, and imprisonment with or without hard 
labour, in lieu thereof. 

(d) Eorfeiture of property. 

(e) Restitution of property wrongfully acquired. 

(0 Deprivation of some or all civil rights. 

Any property declared to be forfeited or the restitu¬ 
tion of which is ordered by the Tribunal shall be deliv¬ 
ered to the Control Council for Germany, which shall 
decide on its disposal. 

4. (a) The official position of any person, whether 
as Head of State or as a responsible official in a Govern¬ 
ment Department, does not free him from responsibili¬ 
ty for a crime or entitle him to mitigation of punish¬ 
ment. (b) The fact that any person acted pursuant to 
the order of his Government or of a superior does not 
free him from responsibility for a crime, but may be 
considered in mitigation. 

5. In any trial or prosecution for a crime herein re¬ 
ferred to, the accused shall not be entitled to the bene¬ 
fits of any statute of limitation in respect to the period 
from 30 January 1933 to 1 July 1945, nor shall any im¬ 
munity, pardon or amnesty granted under the Nazi re¬ 
gime be admitted as a bar to trial or punishment. 
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Article III 

1. Each occupying authority, within its Zone of 
Occupation, 

(a) shall have the right to cause persons within 
such Zone suspected of having committed a crime, 
including those charged with crime by one of the 
United Nations, to be arrested and shall take under 
control the property, real and personal, owned or 
controlled by the said persons, pending decisions 
as to its eventual disposition. 

(b) shall report to the Legal Directorate the name 
of all suspected criminals, the reasons for and the 
places of their detention, if they are detained, and 
the names and location of witnesses. 

(c) shall take appropriate measures to see that wit¬ 
nesses and evidence will be available when re¬ 
quired. 

(d) shall have the right to cause all persons so ar¬ 
rested and charged, and not delivered to another 
authority as herein provided, or released, to be 
brought to trial before an appropriate tribunal. 
Such tribunal may, in the case of crimes committed 
by persons of German citizenship or nationality 
against other persons of German citizenship or na¬ 
tionality, or stateless persons, be a German Court, 
if authorized by the occupying authorities. 

2. The tribunal by which persons charged with of¬ 
fenses hereunder shall be tried and the rules and proce¬ 
dure thereof shall be determined or designated by each 
Zone Commander for his respective Zone. Nothing 
herein is intended to, or shall impair or limit the Juris¬ 
diction or power of any court or tribunal now or hereaf¬ 
ter established in any Zone by the Commander thereof, 
or of the International Military Tribunal established by 
the London Agreement of 8 August 1945. 

3. Persons wanted for trial by an International Mili¬ 
tary Tribunal will not be tried without the consent of 
the Committee of Chief Prosecutors. Each Zone Com¬ 
mander will deliver such persons who are within his 
Zone to that committee upon request and will make 
witnesses and evidence available to it. 

4. Persons known to be wanted for trial in another 
Zone or outside Germany will not be tried prior to deci¬ 
sion under Article IV unless the fact of their apprehen¬ 
sion has been reported in accordance with Section 1 (b) 
of this Article, three months have elapsed thereafter, 
and no request for delivery of the type contemplated by 
Article IV has been received by the Zone Commander 
concerned. 

5. The execution of death sentences may be de¬ 
ferred by not to exceed one month after the sentence 


has become hnal when the Zone Commander con¬ 
cerned has reason to believe that the testimony of those 
under sentence would be of value in the investigation 
and trial of crimes within or without his zone. 

6. Each Zone Commander will cause such effect to 
be given to the judgments Of courts of competent juris¬ 
diction, with respect to the property taken under his 
control pursuant thereto, as he may deem proper in the 
interest of Justice. 

Article IV 

1. When any person in a Zone in Germany is al¬ 
leged to have committed a crime, as dehned in Article 
II, in a country other than Germany or in another Zone, 
the government of that nation or the Commander of 
the latter Zone, as the case may be, may request the 
Commander of the Zone which the person is located 
for his arrest and delivery for trial to the country or 
Zone in which the crime was committed. Such request 
for delivery shall be granted by the Commander receiv¬ 
ing it unless he believes such person is wanted for trial 
or as a witness by an International Military Tribunal, 
or in Germany, or in a nation other than the one mak¬ 
ing the request, or the Commander is not satisfied that 
delivery should be made, in any of which cases he shall 
have the right to forward the said request to the Legal 
Directorate of the Allied Control Authority. A similar 
procedure shall apply to witnesses, material exhibits 
and other forms of evidence. 

2. The Legal Directorate shall consider all requests 
referred to it, and shall determine the same in accor¬ 
dance with the following principles, its determination 
to be communicated to the Zone Commander. 

(a) A person wanted for trial or as a witness by an 
International Military Tribunal shall not be deliv¬ 
ered for trial or required to give evidence outside 
Germany, as the case may be, except upon approv¬ 
al by the Committee of Chief Prosecutors acting 
under the London Agreement of 8 August 1945. 

(b) A person wanted for trial by several authorities 
(other than an International Military Tribunal) 
shall be disposed of in accordance with the follow¬ 
ing priorities: 

(1) If wanted for trial in the Zone in which he is, 
he should not be delivered unless arrangements are 
made for his return after trial elsewhere; 

(2) If wanted for trial in a Zone other than that in 
which he is, he should be delivered to that Zone 
in preference to delivery outside Germany unless 
arrangements are made for his return to that Zone 
after trial elsewhere; 
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(3) If wanted for trial outside Germany by two or 
more of the United Nations, of one of which he is 
a citizen, that one should have priority; 

(4) If wanted for trial outside Germany by several 
countries, not all of which are United Nations, 
United Nations should have priority; 

(5) If wanted for trial outside Germany by two or 
more of the United Nations, then, subject to Article 
IV 2 (b) (3) above, that which has the most serious 
charges against him, which are moreover sup¬ 
ported by evidence, should have priority. 

Article V 

The delivery, under Article IV of this law, of per¬ 
sons for trial shall be mades on demands of the Govern¬ 
ments or Zone Commanders in such a manner that the 
delivery of criminals to one jurisdiction will not be¬ 
come the means of defeating or unnecessarily delaying 
the carrying out of justice in another place. If within 
six months the delivered person has not been convicted 
by the Court of the Zone or country to which he has 
been delivered, then such person shall be returned 
upon demand of the Commander of the Zone where the 
person was located prior to delivery. 

Done at Berlin, 20 December 1945. 

(Signed) Joseph T. McNarney 
JOSEPH T. MCNARNEY 
General, U. S. Armyt 

(Signed) Bernard B. Montgomery 
BERNARD B. MONTGOMERY Eield 

Marshall 

(Signed) Louis Koeltz, General d’Corps de 
Armee for PIEIRR KOENIG 
General d’Armee 

(Signed) Georgi Zhukov GEORGI 
ZHUKOV 

Marshall of the Soviet Union 


General Lothar Von Trotha Extermination 
Order against the Herero _ 

SOURCE Gewalt, Jan-Bart, trans. (1999). Herero Heroes. 

Oxford, U.K.: James Currey. See pages 172-173. Also available 
from Namibian National Archives Windhoek, ZBU 
(Zentralbureau) D.l.a Band 3-4, leaf 165. 

INTRODUCTION The order given by General Lothar von Trotha is 
one of the first documented instances of a policy of geno¬ 
cide. The order was ruthlessly carried out and resulted in 
the extermination of nearly 90 percent of the Herero. The 
descendants of the the survivors are seeking reparations for 
the genocide. 


October 2, 1904 

I the great General of the German troops send this 
letter to the Herero people. 

The Herero are no longer German subjects. They 
have murdered and stolen, they have cut off the ears, 
noses and other body parts of wounded soldiers, now 
out of captain will receive 1000 Mark, whoever delivers 
Samuel will receive 5000 Mark. The Herero people 
must however leave the land. If the populace does not 
do this I will force them with the Groot Rohr [cannon]. 
Within the German borders every Herero, with or with¬ 
out a gun, with or without cattle, will be shot. I will no 
longer accept women and children, I will drive them 
back to their people or I will let them be shot at. 

These are my words to the Herero people. 

The great General of the mighty German Kaiser. 


January 11, 1994, Cable of General 
Dallaire to UN Headquarters _ 

SOURCE Available from http://www.gwu.edu/--nsarchiv/ 
NSAEBB/NSAEBB53/rw011194.pdf. 

INTRODUCTION Oti January 10, 1994, General Romeo Dallaire, 
the Force Commander for UNAMIR in Rwanda, received the 
most important information from the Chief Trainer of the In- 
terahamwe, the militia of the MRND party, indicating a plot 
to subvert the peace agreement, slaughter Tutsis at the 
rate of 1,000 Tutsis every 20 minutes, and kill ten Belgian 
soldiers to induce the Belgian government to withdraw its 
peacekeeping contingent. He also informed UNAMIR of 
four large stocks weapons. In addition, he said that there 
was a spy on the UN Secretary-General’s Special Represen¬ 
tative’s (Jacques Roger Booh-Booh) staff. In return for re¬ 
vealing the locations of the arms caches, the informer re¬ 
quested that he and his family be provided with asylum in 
the West. When General Dallaire informed New York head¬ 
quarters (see the cable below) of his plans to go after the 
arms caches, the plan was immediately vetoed. Further, 
Dallaire was instructed to inform President Habyarimana 
immediately about the information. In investigations after¬ 
wards, and in spite of plenty of information that the cable 
was seen as a crucial item, Riza and Annan first claimed not 
to have any recollection of the cable, and later said that 
they received so much information that they did not realize 
its significance. However, they never ordered any further in¬ 
vestigation. The suppression of the cable and follow-up ac¬ 
tion was the most blatant example of a missed early warn¬ 
ing opportunity so necessary to the prevention and 
mitigation of genocide. 


Date: 11 January 1994 

To: Baril/DPKO/UNATIONS NEW YORK 

Erom: Dallaire/UNAMIR/KIGALI 

Subject: Request for protection for informant 
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Attn: MGen Baril Room No.2052 

Force commander put in contact with informant 
by very very important government politician. Infor¬ 
mant is a top level trainer in the cadre of Interhamwe- 
armed militia of MRND. 

He informed us he was in charge of last Saturday’s 
demonstrations which aims were to target deputies of 
opposition parties coming to ceremonies and Belgian 
soldiers. They hoped to provoke the RPF BN to engage 
(being fired upon) the demonstrators and provoke a 
civil war. Deputies were to be assassinated upon entry 
or exit from Parliament. Belgian troops were to be pro¬ 
voked and if Belgians soldiers resorted to force a num¬ 
ber of them were to be killed and thus guarantee Bel¬ 
gian withdrawal from Rwanda. 

Informant confirmed 48 RGF CDO and a few 
members of tbe Gendarmerie participated in demon¬ 
strations in plain clotbes. Also at least one minister of 
the MRND and the Sous-Prefect of Kigali were in the 
demonstration. RGF and Interhamwe provided radio 
communications. 

Informant is a former security member of the presi¬ 
dent. He also stated he is paid RF150,000 per month 
by the MRND party to train Interhamwe. Direct link is 
to Chief of Staff RGF and president of the MRND for 
financial and material support. 

Interhamwe has trained 1700 men in RGF military 
camps outside the capital. The 1700 are scattered in 
groups of 40 throughout Kigali. Since UNAMIR de¬ 
ployed he has trained 300 personnel in three week 
training sessions at RGF camps. Training focus was dis¬ 
cipline, weapons, explosives, close combat and tactics. 

Principal aim of Interhamwe in the past was to pro¬ 
tect Kigali from RPF. Since unamir mandate he has 
been ordered to register all Tutsi in Kigali. He suspects 
it is for tbeir extermination. Example he gave was that 
in 20 minutes his personnel could kill up to 1000 Tut- 
sis. 

Informant states he disagrees with anti-Tutsi exter¬ 
mination. He supports opposition to RPF, but cannot 
support killing of innocent persons. He also stated that 
he believes tbe president does not have full control over 
all elements of his old party/faction. 

Informant is prepared to provide location of major 
weapons cache with at least 135 weapons. He already 


has distributed 110 weapons including 35 with ammu¬ 
nition and can give us details of their location. Type of 
weapons are G3 and AK47 provided by RGF. He was 
ready to go to tbe arms cache tonight—if we gave him 
the following guarantee. He requests that he and his 
family (his wife and four children) be placed under our 
protection. 

It is our intention to take action within the next 36 
hours with a possible H-Hr of Wednesday at dawn 
(local). Informant states tbat hostilities may commence 
again if political deadlock ends. Violence could take 
place day of the ceremonies or the day after. Therefore, 
Wednesday will give greatest chance of success and 
also be most timely to provide signihcant input to on¬ 
going political negotiations. 

It is recommended the informant be granted pro¬ 
tection and evacuated out of Rwanda. This HQ does not 
have previous UN experience in such matters and ur¬ 
gently requests guidance. No contact has as yet been 
made to any embassy in order to inquire if tbey are pre¬ 
pared to protect him for a period of time by granting 
diplomatic immunity in their embassy in Kigali before 
moving bim and his family out of the country. 

Force Commander will be meeting with the very 
very important political person tomorrow morning in 
order to ensure that this individual is conscious of all 
parameters of his involvement. Force Commander does 
have certain reservations on the suddenness of the 
change of heart of the informant to come clean with 
this information. Recce of armed cache and detailed 
planning of raid to go on late tomorrow. Possibility of 
a trap not fully excluded, as tbis may be a set-up against 
the very very important political person. Force Com¬ 
mander to inform SRSG first thing in morning to en¬ 
sure his support. 


Nazi-Era Identity Cards 


INTRODUCTION The Nazi regime introduced laws and regulations 
designed to classify all persons by race, making it easier to 
target Jews and other disfavored minorities. The ultimate 
result was genocide. The identity documents here distin¬ 
guish between “Aryan” and “Jew.” 
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The identity card required by the Nazis soon singled out all Jews living in Germany and other countries invaded by the Third Reich, (top). 
False identification card issued in name of Stanislawa Wachalska, that was used by Feigele Peltel (now Vladka Meed) while serving as a 
courier for the Jewish underground in Warsaw (bottom), [ushmm] 
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Order by the Commander of the Military Division of the Mississippi, January 15, 1865 


Order by the Commander of the Military 
Division of the Mississippi, January 15, 
1865 


INTRODUCTION General Sherman issued the following order to 
General Rufus Saxton to divide land confiscated from rebel¬ 
lious landowners in Southern States into forty-acre tracts 
and distribute them to slaves freed under President Abra¬ 
ham Lincoln’s Emancipation Proclamation. The govern¬ 
ment was to loan out mules to help work the land. The order 
and land titles were rescinded by President Andrew John¬ 
son after the assassination of President Lincoln, despite 
the fact that some 40,000 free men had been provided 
with homes under the Order’s provisions. Many of those 
who had received land were later forcibly removed. General 
Sherman’s Order and its implementation remain in discus¬ 
sion as one basis of claims for slave reparations. 


THE FIELD, SAVANNAH, GA., January 16th, 
1865. 

SPECIAL FIELD ORDERS, No. 15. 

I. The islands from Charleston, south, the aban¬ 
doned rice helds along the rivers for thirty miles back 
from the sea, and the country bordering the St. Johns 
river, Florida, are reserved and set apart for the settle¬ 
ment of the negroes now made free by the acts of war 
and the proclamation of the President of the United 
States. 

II. At Beaufort, Hilton Head, Savannah, Fer- 
nandina, St. Augustine and Jacksonville, the blacks 
may remain in their chosen or accustomed vocations- 
but on the islands, and in the settlements hereafter to 
be established, no white person whatever, unless mili¬ 
tary officers and soldiers detailed for duty, will be per¬ 
mitted to reside; and the sole and exclusive manage¬ 
ment of affairs will be left to the freed people 
themselves, subject only to the United States military 
authority and the acts of Congress. By the laws of war, 
and orders of the President of the United States, the 
negro is free and must be dealt with as such. He cannot 
be subjected to conscription or forced military service, 
save by the written orders of the highest military au¬ 
thority of the Department, under such regulations as 
the President or Congress may prescribe. Domestic ser¬ 
vants, blacksmiths, carpenters and other mechanics, 
will be free to select their own work and residence, but 
the young and able-bodied negroes must be encouraged 
to enlist as soldiers in the service of the United States, 
to contribute their share towards maintaining their 
own freedom, and securing their rights as citizens of 
the United States. 

Negroes so enlisted will be organized into compa¬ 
nies, battalions and regiments, under the orders of the 


United States military authorities, and will be paid, fed 
and clothed according to law. The bounties paid on en¬ 
listment may, with the consent of the recruit, go to as¬ 
sist his family and settlement in procuring agricultural 
implements, seed, tools, boots, clothing, and other arti¬ 
cles necessary for their livelihood. 

III. Whenever three respectable negroes, heads of 
families, shall desire to settle on land, and shall have 
selected for that purpose an island or a locality clearly 
dehned, within the limits above designated, the Inspec¬ 
tor of Settlements and Plantations will himself, or by 
such subordinate officer as he may appoint, give them 
a license to settle such island or district, and afford 
them such assistance as he can to enable them to estab¬ 
lish a peaceable agricultural settlement. The three par¬ 
ties named will subdivide the land, under the supervi¬ 
sion of the Inspector, among themselves and such 
others as may choose to settle near them, so that each 
family shall have a plot of not more than (40) forty 
acres of tillable ground, and when it borders on some 
water channel, with not more than 800 feet water front, 
in the possession of which land the military authorities 
will afford them protection, until such time as they can 
protect themselves, or until Congress shall regulate 
their title. The Quartermaster may, on the requisition 
of the Inspector of Settlements and Plantations, place 
at the disposal of the Inspector, one or more of the cap¬ 
tured steamers, to ply between the settlements and one 
or more of the commercial points heretofore named in 
orders, to afford the settlers the opportunity to supply 
their necessary wants, and to sell the products of their 
land and labor. 

IV. Whenever a negro has enlisted in the military 
service of the United States, he may locate his family 
in any one of the settlements at pleasure, and acquire 
a homestead, and all other rights and privileges of a set¬ 
tler, as though present in person. In like manner, ne¬ 
groes may settle their families and engage on board the 
gunboats, or in hshing, or in the navigation of the in¬ 
land waters, without losing any claim to land or other 
advantages derived from this system. But no one, un¬ 
less an actual settler as above dehned, or unless absent 
on Government service, will be entitled to claim any 
right to land or property in any settlement by virtue of 
these orders. 

V. In order to carry out this system of settlement, 
a general officer will be detailed as Inspector of Settle¬ 
ments and Plantations, whose duty it shall be to visit 
the settlements, to regulate their police and general 
management, and who will furnish personally to each 
head of a family, subject to the approval of the Presi¬ 
dent of the United States, a possessory title in writing, 
giving as near as possible the description of boundaries; 
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and who shall adjust all claims or conflicts that may 
arise under the same, subject to the like approval, treat¬ 
ing such titles altogether as possessory. The same gen¬ 
eral officer will also be charged with the enlistment and 
organization of the negro recruits, and protecting their 
interests while absent from their settlements; and will 
be governed by tbe rules and regulations prescribed by 
tbe War Department for such purposes. 

VI. Brigadier General R. SAXTON is hereby ap¬ 
pointed Inspector of Settlements and Plantations, and 
will at once enter on the performance of his duties. No 
change is intended or desired in the settlement now on 
Beaufort [Port Royal] Island, nor will any rights to 
property heretofore acquired be affected thereby. 

BY ORDER OF MAJOR GENERAL W. T. 
SHERMAN: 

Special Field Orders, No. 15, Headquarters Mili¬ 
tary Division of the Mississippi, 16 Jan. 1865, Orders 
& Circulars, ser. 44, Adjutant General’s Office, Record 
Group 94, National Archives. 


Principles of International Law Recognized 
in the Charter of the Nuremberg Tribunal 

INTRODUCTION The Nuremberg Principles were adopted by the 
International Law Commission, acting under instructions 
from the United Nations General Assembly. They confirm a 
number of important principles, including the prohibition of 
the defense of superior orders, the denial of immunity for 
heads of state, and the liability of accomplices. In the Eich- 
mann trial, the Israeli Supreme Court said that the Nurem¬ 
berg Principles have become part of the law of nations and 
must be regarded as having been rooted in it also in the 
past. 


Principles of International Law Recognized in the 
Charter of the Nuremberg Tribunal and in the 
Judgment of the Tribunal 

Principle I 

Any person who commits an act which constitutes 
a crime under international law is responsible therefore 
and liable to punishment. 

Principle II 

The fact that internal law does not impose a penal¬ 
ty for an act which constitutes a crime under interna¬ 
tional law does not relieve the person who committed 
the act from responsibility under international law. 

Principle III 

Tbe fact that a person who committed an act which 
constitutes a crime under international law acted as 


Head of State or responsible Government official does 
not relieve him from responsibility under international 
law. 

Principle IV 

The fact that a person acted pursuant to order of 
his Government or of a superior does not relieve him 
from responsibility under international law, provided 
a moral choice was in fact possible to him. 

Principle V 

Any person charged with a crime under interna¬ 
tional law has the right to a fair trial on the facts and 
law. 

Principle VI 

The crimes hereinafter set out are punishable as 
crimes under international law; 

(a) Crimes against peace: 

(i) Planning, preparation, initiation or waging of a 
war of aggression or a war in violation of interna¬ 
tional treaties, agreements or assurances; 

(ii) Participation in a common plan or conspiracy 
for the accomplishment of any of the acts men¬ 
tioned under (i). 

(b) War crimes: 

Violations of the laws or customs of war which in¬ 
clude, but are not limited to, murder, ill treatment or 
deportation to slave-labour or for any other purpose of 
civilian population of or in occupied territory; murder 
or ill treatment of prisoners of war, of persons on the 
Seas, killing of hostages, plunder of public or private 
property, wanton destruction of cities, towns, or vil¬ 
lages, or devastation not justified by military necessity. 

(c) Crimes against humanity: 

Murder, extermination, enslavement, deportation 
and other inhuman acts done against any civilian popu¬ 
lation, or persecutions on political, racial or religious 
grounds, when such acts are done or such persecutions 
are carried on in execution of or in connection with any 
crime against peace or any war crime. 

Principle VII 

Complicity in the commission of a crime against 
peace, a war crime, or a crime against humanity as set 
forth in Principle VI is a crime under international law. 

* Text adopted by the Commission at its second 
session, in 1950, and submitted to the General As¬ 
sembly as a part of the Commission’s report cover¬ 
ing the work of that session. The report, which also 
contains commentaries on the principles, appears 
in Yearbook of the International Law Commission, 
1950, vol. II. 
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Resolution of the Council of People’s 
Commissars of the Ukrainaian Soviet 
Socialist Republic and the Central 
Committee of the Communist Party 
(Bolshevik) of Ukraine on Blacklisting 
Villages That Mailiciously Sabotage the 
Collection of Grain 


Addendum to the minutes of Politburo [meeting] 
No. 93. 

In view of the shameful collapse of grain collection 
in the more remote regions of Ukraine, the Council of 
People’s Commissars and the Central Committee call 
upon the oblast executive committees and the oblast 
[party] committees as well as the raion executive com¬ 
mittees and the raion [party] committees: to break up 
the sabotage of grain collection, which has been orga¬ 
nized by kulak and counterrevolutionary elements; to 
liquidate the resistance of some of the rural commu¬ 
nists, who in fact have become the leaders of the sabo¬ 
tage; to eliminate tbe passivity and complacency to¬ 
ward the saboteurs, incompatible with being a party 
member; and to ensure, with maximum speed, full and 
absolute compliance with the plan for grain collection. 

The Council of People’s Commissars and the Cen¬ 
tral Committee resolve: 

To place the following villages on the black list for 
overt disruption of the grain collection plan and for 
malicious sabotage, organized by kulak and counter¬ 
revolutionary elements: 

1. village of Verbka in Pavlograd raion, Dneprope¬ 
trovsk oblast. 

5. village of Sviatotroitskoe in Troitsk raion, Odes¬ 
sa oblast. 

6. village of Peski in Bashtan raion, Odessa oblast. 

The following measures should be undertaken 

with respect to these villages: 

1. Immediate cessation of delivery of goods, com¬ 
plete suspension of cooperative and state trade in the 
villages, and removal of all available goods from coop¬ 
erative and state stores. 

2. Full prohibition of collective farm trade for both 
collective farms and collective farmers, and for private 
farmers. 

3. Cessation of any sort of credit and demand for 
early repayment of credit and other financial obliga¬ 
tions. 

4. Investigation and purge of all sorts of foreign 
and hostile elements from cooperative and state institu¬ 
tions, to be carried out by organs of the Workers and 
Peasants Inspectorate. 


5. Investigation and purge of collective farms in 
these villages, with removal of counterrevolutionary el¬ 
ements and organizers of grain collection disruption. 

The Council of People’s Commissars and the Cen¬ 
tral Committee call upon all collective and private 
farmers who are honest and dedicated to Soviet rule to 
organize all their efforts for a merciless struggle against 
kulaks and their accomplices in order to: defeat in their 
villages the kulak sabotage of grain collection; fulfill 
honestly and conscientiously their grain collection ob¬ 
ligations to tbe Soviet authorities; and strengthen col¬ 
lective farms. 

CHAIRMAN OF THE COUNCIL OF 
PEOPLE’S COMMISSARS OE THE 
UKRAINIAN SOVIET SOCIALIST 
REPUBLIC - V. CHUBAR’. 
SECRETARY OF THE CENTRAL 
COMMITTEE OE THE COMMUNIST 
PARTY (BOLSHEVIK) OE UKRAINE - S. 

KOSIOR. 

6 December 1932. 


UN General Assembly Resolution on 
Genocide _ 

SOURCE Available from http://www.un. 0 rg/d 0 cuments/ga/res/l/ 
aresl.htm. 

INTRODUCTION General Assembly Resolution 96(1) elevated the 
term genocide, first proposed by Raphael Lemkin in a 
scholarly work published two years earlier, to an interna¬ 
tionally recognized crime. Resolution 96(1) mandated the 
United Nations to prepare a convention on the subject, and 
this process was completed two years later, in December 
1948. The Resolution was initially proposed by Cuba, India, 
and Panama, who expressed their frustration with the defi¬ 
nition of crimes against humanity used at Nuremberg. They 
argued that such serious atrocities should be punishable in 
peacetime as well as during war. Moreover, they urged the 
principle of universal Jurisdiction over genocide, allowing its 
prosecution even by states with no direct link to the crime 
through either territory or nationality. The Resolution elimi¬ 
nated the troubling limitation to armed conflict that had 
been applied at Nuremberg, but failed to endorse the prin¬ 
ciple of universal Jurisdiction. For reasons that remain ob¬ 
scure, the definition of genocide included political groups, 
but this was subsequently removed in the 1948 Conven¬ 
tion. 


Genocide is a denial of the right of existence of en¬ 
tire human groups, as homicide is the denial of the 
right to live of individual human beings; such denial of 
the right of existence shocks the conscience of man- 
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kind, results in great losses to humanity in the form of 
cultural and other contributions represented by these 
human groups, and is contrary to moral law and to the 
spirit and aims of the United nations. 

Many instances of such crimes of genocide have 
occurred when racial, religious, political and other 
groups have been destroyed, entirely or in part. 

The punishment of the crime of genocide is a mat¬ 
ter of international concern. 

The General Assembly, therefore, 

Affirms that genocide is a crime under international 
law which the civilized world condemns, and for the 
commission of which principals and accomplices — 
whether private individuals, public officials or states¬ 
men, and whether the crime is committed on religious, 
racial, political or any other grounds — are punishable; 

Invites the Member States to enact the necessary 
legislation for the prevention and punishment of this 
crime; 

Recommends that international co-operation be or¬ 
ganized between States with a view to facilitating the 
speedy prevention and punishment of the crime of 
genocide, and, to this end, 

Requests the Economic and Social Council to un¬ 
dertake the necessary studies, with a view to drawing 
up a draft convention on the crime of genocide to be 
submitted to the next regular session of the General As¬ 
sembly. 

Fifty-hfth plenary meeting, 

If December 1946. 

Whitaker Report on Genocide, 1985 _ 

SOURCE Prevent Genocide International. Available from http:// 
www.preventgenocide.org/prevent/UNdocs/whitaker/. 

INTRODUCTION There have been two major United Nation docu¬ 
ments on genocide, the Ruhashyankiko report of 1978 and 
the Whitaker report of 1985. Both are major studies of 
genocide from the standpoint of the Sub-Commission on 
Prevention of Discrimination and Protection of Minorities 
(presently the Sub-Commission on Promotion and Protec¬ 
tion of Human Rights), with the second report intended as 
a corrective to the former. Due to political pressure, the 
Ruhashyankiko report had been forced to delete any men¬ 
tion of the Armenian genocide. The Whitaker report, in con¬ 
trast, concluded that the Armenian massacres had consti¬ 
tuted genocide. The official cites for the reports are: 
Nicodeme Ruhashyankiko, “Report to the UN Sub- 
Commission on Prevention of Discrimination and Protection 
of National Minorities: Study of the Question of the Preven¬ 
tion and Punishment of the Crime of Genocide” (E/CN.4/ 
Sub. 2/416, 4 July 1978), 186 pages; Ben Whitaker, “Re¬ 


vised and Updated Report on the Question of the Preven¬ 
tion and Punishment of the Crime of Genocide” (E/CN.4/ 
Sub. 2/416/1985/6, 2 July 1985), 62 pages. 


The Report on genocide prepared by Ben Whitaker 
in 1985, for what is now called the United Nations Sub- 
Commission on the Promotion and Protection of 
Human Rights is one of the major contributions to the 
evolving law in this area. The Sub-Commission is an 
expert body which operates very much as a ‘think tank’ 
for the Commission on Human Rights. In the early 
1970s, it mandated Nicodeme Ruhashyankiko to pre¬ 
pare a study on genocide that was to focus on the appli¬ 
cation and interpretation of the 1948 Convention. 
Ruhashyankiko’s hnal report, presented in 1979, was 
very controversial because he had buckled to Turkish 
pressure and removed all references to the genocide of 
the Armenians. Subsequently, the Sub-Commission ap¬ 
pointed Whitaker to prepare a revised and updated ver¬ 
sion, that rectihed the omission of the Armenian geno¬ 
cide and also made many other innovative proposals. 
Whitaker’s suggestion that the reference in the dehni- 
tion of genocide to destruction of a group ‘in whole or 
in part’ might refer not only to a numerically substan¬ 
tial proportion of the group, but also to a ‘signihcant’ 
part of the group, such as its intellectual, political or 
religious and cultural leadership, has been endorsed in 
subsequent judicial decisions. 

PART I: HISTORICAL SURVEY 

A. The crime of genocide and the purpose of this 
study 

14. Genocide is the ultimate crime and the gravest 
violation of human rights it is possible to commit. Con¬ 
sequently, it is difficult to conceive of a heavier respon¬ 
sibility for the international community and the 
Human Rights bodies of the United Nations than to un¬ 
dertake any effective steps possible to prevent and pun¬ 
ish genocide in order to deter its recurrence. 

15. It has rightly been said that those people who 
do not learn from history, are condemned to repeat it. 
This belief underpins much of the Human Rights work 
of the United Nations. In order to prescribe the optimal 
remedies to prevent future genocide, it can be of posi¬ 
tive assistance to diagnose past cases in order to analyse 
their causation together with such lessons as the inter¬ 
national community may learn from the history of 
these events. 

16. Genocide is a constant threat to peace, and it 
is essential to exercise the greatest responsibility when 
discussing a subject so emotive. It is certainly not the 
intention of this Study in anyway to comment on poli- 
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tics or to awaken bitterness or feelings of revenge. The 
purpose and hope of this Study is exactly the opposite: 
to deter future violence hy strengthening collective in¬ 
ternational responsibility and remedies. It would un¬ 
dermine this purpose, besides violating historical truth 
as well as the integrity of United Nations Studies, were 
anybody guilty of genocide to believe that international 
concern might be averted or historical records changed 
because of political or other pressure. If such an at¬ 
tempt were to succeed, that would serve to encourage 
those in the future who may be contemplating similar 
crimes. Equally, it is necessary to warn that nothing in 
these historical events should he used to provide an ex¬ 
cuse for further violence or vendettas: this Study is a 
warning directed against violence. Its object is to deter 
terrorism or killing of whatever scale, and to encourage 
understanding and reconciliation. The scrutiny of 
world opinion and an honest recognition of the truth 
about painful past events have been the starting point 
for a foundation of reconciliation, with, for example, 
post-war Germany, which will help to make the future 
more secure for humanity. 

B. The concept of genocide 

17. Amongst all human rights, the primacy of the 
right to life is unanimously agreed to be pre-eminent 
and essential: it is the sine qua non, for all other human 
rights (apart from that to one’s posthumous reputation) 
depend for their potential existence on the preservation 
of human life. Every right can also only survive as a 
consequence of the exercise of responsibilities. The 
right of a person or people not to be killed or avoidably 
left to die depends upon the reciprocal duty of other 
people to render protection and help to avert this. The 
concept of this moral responsibility and interdepen¬ 
dence in human society has in recent times received in¬ 
creasing international recognition and affirmation. In 
cases of famine in other countries, for example, the 
States parties to the International Covenant on Eco¬ 
nomic, Social and Cultural Rights in “recognizing the 
fundamental right of everyone to be free from hunger” 
have assumed responsibility to take “individually and 
through international co-operation” the measures re¬ 
quired “to ensure an equitable distribution of world 
food supplies in relation to need”.(l) The core of the 
right not to [Page 6] starve to death is a corollary of the 
right not to be killed, concerning which the duty of 
safeguarding life is recognized to extend not just to the 
individual’s or group’s own Government but to the in¬ 
ternational community as well. 

18. More serious problems arise when the body re¬ 
sponsible for threatening and causing death is — or is 
in complicity with — a State itself. (2) The potential 
victims in such cases need to turn individually and col¬ 


lectively for protection not to, but from, their own Gov¬ 
ernment. Groups subject to extermination have a right 
to receive something more helpful than tears and con¬ 
dolences from the rest of the world. Action under the 
Charter of the United Nations is indeed specihcally au¬ 
thorized by the Convention on the Prevention and Pro¬ 
tection of the Crime of Genocide, and might as appro¬ 
priate be directed for example to the introduction of 
United Nations trusteeship. States have an obligation, 
besides not to commit genocide, in addition to prevent 
and punish violations of the crime by others; and in 
cases of failure in this respect too, the 1948 Convention 
recognizes that intervention may be justihed to prevent 
or suppress such acts and to punish those responsible 
“whether they are constitutionally responsible rulers, 
public officials or private individuals”. 

19. The Convention on Genocide was unanimous¬ 
ly adopted by the United Nations General Assembly on 
9 December 1948, and therefore preceded albeit by one 
day the Universal Declaration of Human Rights itself. 
While the word “genocide” is a comparatively recent 
neologism for an old crime, (3) the Convention’s pre¬ 
amble notes that “at all periods of history genocide has 
inflicted great losses on humanity, and being convinced 
that, in order to liberate mankind from such an odious 
scourge, international co-operation is required”. 

20. Throughout recorded human history, war has 
been the predominant cause or pretext for massacres of 
national, ethnic, racial or religious groups. War in an¬ 
cient and classical eras frequently aimed to exterminate 
if not enslave other peoples. Religious intolerance 
could also be a predisposing factor: in [Page 7] reli¬ 
gious wars of the Middle Ages as well as in places in 
the Old Testament, some genocide was sanctioned by 
Holy Writ. The twentieth century equally has seen ex¬ 
amples of “total wars” involving the destruction of ci¬ 
vilian populations and which the development of nu¬ 
clear weapons makes an almost inevitable matrix for 
future major conflicts. In the nuclear era, indeed the 
logical conclusion of this may be “omnicide”. 

21. Genocide, particularly of indigenous peoples, 
has also often occurred as a consequence of colonial¬ 
ism, with racism and ethnic prejudice commonly being 
predisposing factors. In some cases occupying forces 
maintained their authority by the terror of a perpetual 
threat of massacre. (5) Examples could occur either at 
home or overseas: the English for example massacred 
native populations in Ireland, Scotland and Wales in 
order to deter resistance and to “clear” land for seizure, 
and the British also almost wholly exterminated the in¬ 
digenous people when colonizing Tasmania as late as 
the start of the nineteenth century. Africa, Australasia 
and the Americas witnessed numerous other examples. 
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The effect of genocide can be achieved in different 
ways: today, insensitive economic exploitation can 
threaten the extinction of some surviving indigenous 
peoples. 

22. But genocide, far from being only a matter of 
historical study, is an aberration which also is a modern 
danger to civilization. No stronger evidence that the 
problem of genocide has — far from receding — grown 
in contemporary relevance is required than the fact that 
the gravest documented example of this crime is among 
the most recent, and furthermore occurred in the so- 
called developed world. Successive advances in killing- 
power underline that the need for international action 
against genocide is now more urgent than ever. It has 
been estimated that the Nazi holocaust in Europe 
slaughtered some 6 million Jews, 5 million Protestants, 
3 million Catholics and half a million Gypsies. This was 
the product not of international warfare, but a calculat¬ 
ed State political policy of mass murder that has been 
termed “a structural and systematic destruction of in¬ 
nocent people by a State bureaucratic apparatus”.(6) 
The Nazi intention to destroy particular human na¬ 
tions, races, religions, sexual groups, classes and politi¬ 
cal opponents as a premeditated plan was manifested 
before the Second World War. The war later offered the 
Nazi German leaders an opportunity to extend this pol¬ 
icy from their own country to the peoples of occupied 
Poland, parts of the Soviet Union and elsewhere, with 
an intention of Germanizing their territories. The “final 
solution” included (as evidenced at the Nuremberg 
trial), “delayed-action genocide” aimed at destroying 
groups’ biological future through sterilization, castra¬ 
tion, abortion, and the forcible transfer of their [Page 
8] children.(7) The term genocide, with also its con¬ 
cept as an international crime, was first used officially 
at the subsequent International Tribunal at Nuremberg. 
The indictment of 8 October 1945 of the major German 
war criminals charged that the defendant had: “con¬ 
ducted deliberate” (8) 

The concluding speech by the British Prosecutor 
stated that: “Genocide was not restricted to extermina¬ 
tion of the” (9) 

23. The present two German Governments have 
been unflinching in their acknowledgment and con¬ 
demnation of these guilty events, in their efforts to 
guard against any repetition of them or of Nazism. The 
Government of the Federal Republic of Germany had 
stated that official action will be taken, without the 
need for complaint from any member of the public, to 
prosecute people who seek to deny the truth about the 
Nazi crimes. President von Weizsacker in a forthright 
recent speech to the Bundestag made clear his belief 
that his countrymen must have known during the war 


of the fate of the Jews: “The genocide of the Jews is 
without example in history ... at the end of the war, 
the whole unspeakable truth of the holocaust emerged. 
Too many said they knew nothing, or had only an in¬ 
kling of it. There is no guilt or innocence of a whole 
people because guilt, like innocence, is not collective 
but individual. All those who lived through that time 
with full awareness should ask themselves today, quiet¬ 
ly, about their involvement.”(10) 

24. Toynbee stated that the distinguishing charac¬ 
teristics of the twentieth century in evolving the devel¬ 
opment of genocide “are that it is committed in cold 
blood by the deliberate flat of holders of despotic politi¬ 
cal power, and that the perpetrators of genocide em¬ 
ploy all the resources of present-day technology and or¬ 
ganization to make their planned massacres systematic 
and complete”. (11) The Nazi aberration has unfortu¬ 
nately not been the only case of genocide in the twenti¬ 
eth century. Among other examples which can be cited 
as qualifying are the German massacre of Hereros in 
1904, (12) the Ottoman massacre of Armenians in 
1915-1916, (13) the Ukrainian pogrom of Jews in 
1919, (14) the Tutsi massacre of Hutu in Burundi in 
1965 and 1972, (15) the Paraguayan massacre of Ache 
Indians prior to 1974, (16) the Khmer Rouge massacre 
in Kampuchea between 1975 and 1978, (17) and the 
contemporary Iranian killings of Baha’is. (18) Apart¬ 
heid is considered separately in paragraphs 43-46 
below. A number of other cases may be suggested. It 
could seem pedantic to argue that some terrible mass- 
killings are legalistically not genocide, but on the other 
hand it could be counter-productive to devalue geno¬ 
cide through over-diluting its definition. 


PART III: FUTURE PROGRESS: POSSIBLE WAYS 
EORWARD 

D. Conclusions 

91. The reforms recommended will, like most 
things worthwhile in human progress, not be easy. 
They would however be the best living memorial to all 
the past victims of genocide. To do nothing, by con¬ 
trast, would be to invite responsibility for helping cause 
future victims. 


PART IV: LIST OF RECOMMENDATIONS 

92. The principal recommendations of the present 
Special Rapporteur are contained in paragraphs 50, 55, 
57, 41, 55, 54, 64, 70, 79, 80, 81, 82, 83-84, 85, 86-8), 
90 and 91 supra. 
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Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or 
Punishment 


SOURCE The Avalon Project at Yale Law School. Available 
from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION This treaty was adopted by the UN Generai As- 
sembiy on December 10,1974 and is designed to prevent 
and punish torture when committed with the invoivement 
of public officials, whether directly acting or acquiescing or 
condoning the acts when committed by private parties. The 
Convention adds to international law by defining precisely 
the act of torture and setting forth the obligations of states 
parties to combat it. The Convention declares expressly that 
there are “no exceptional circumstances whatsoever” that 
would Justify torture and that no orders from superior offi¬ 
cers may provide a Justification. The Convention also sets 
forth a set of measures and institutions at the international 
level to supervise compliance by states with the legal obli¬ 
gations contained in the agreement. 


The States Parties to this Convention, 

Considering that, in accordance with the princi¬ 
ples proclaimed in the Charter of the United Nations, 
recognition of the equal and inalienable rights of all 
members of the human family is the foundation of free¬ 
dom, justice and peace in the world. 

Recognizing that those rights derive from the in¬ 
herent dignity of the human person. 

Considering the obligation of States under the 
Charter, in particular Article 55, to promote universal 
respect for, and observance of, human rights and fun¬ 
damental freedoms. 

Having regard to article 5 of the Universal Declara¬ 
tion of Human Rights and article 7 of the International 
Covenant on Civil and Political Rights, both of which 
provide that no one may be subjected to torture or to 
cruel, inhuman or degrading treatment or punishment. 

Having regard also to the Declaration on the Pro¬ 
tection of All Persons from Being Subjected to Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, adopted by the General Assembly on 9 
December 1975 (resolution 3452 (XXX)), 

Desiring to make more effective the struggle 
against torture and other cruel, inhuman or degrading 
treatment or punishment throughout the world. 

Have agreed as follows: 


Part I 

Article 1 

1. For the purposes of this Convention, torture 
means any act by which severe pain or suffering, 
whether physical or mental, is intentionally inflicted on 
a person for such purposes as obtaining from him or 
a third person information or a confession, punishing 
him for an act he or a third person has committed or 
is suspected of having committed, or intimidating or 
coercing him or a third person, or for any reason based 
on discrimination of any kind, when such pain or suf¬ 
fering is inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other 
person acting in an official capacity. It does not include 
pain or suffering arising only from, inherent in or inci¬ 
dental to lawful sanctions. 

2. This article is without prejudice to any interna¬ 
tional instrument or national legislation which does or 
may contain provisions of wider application. 

Article 2 

1. Each State Party shall take effective legislative, 
administrative, judicial or other measures to prevent 
acts of torture in any territory under its jurisdiction. 

2. No exceptional circumstances whatsoever, 
whether a state of war or a threat or war, internal politi¬ 
cal instability or any other public emergency, may be 
invoked as a justification of torture. 

3. An order from a superior officer or a public au¬ 
thority may not be invoked as a justihcation of torture. 

Article 3 

1. No State Party shall expel, return (“refouler”) or 
extradite a person to another State where there are sub¬ 
stantial grounds for believing that he would be in dan¬ 
ger of being subjected to torture. 

2. For the purpose of determining whether there 
are such grounds, the competent authorities shall take 
into account all relevant considerations including, 
where applicable, the existence in the State concerned 
of a consistent pattern of gross, flagrant or mass viola¬ 
tions of human rights. 

Article 4 

1. Each State Party shall ensure that all acts of tor¬ 
ture are offences under its criminal law. The same shall 
apply to an attempt to commit torture and to an act by 
any person which constitutes complicity or participa¬ 
tion in torture. 

2. Each State Party shall make these offences pun¬ 
ishable by appropriate penalties which take into ac¬ 
count their grave nature. 
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Article 5 

1. Each State Party shall take such measures as may 
be necessary to establish its jurisdiction over the of¬ 
fences referred to in article 4 in the following cases: 

(a) When the offences are committed in any terri¬ 
tory under its jurisdiction or on board a ship or air¬ 
craft registered in that State; 

(b) When tbe alleged offender is a national of that 
State; 

(c) When the victim os a national of that State if 
that State considers it appropriate. 

2. Each State Party shall likewise take such mea¬ 
sures aa may be necessary to establish its jurisdiction 
over such offences in cases where the alleged offender 
is present in any territory under its jurisdiction and it 
does not extradite him pursuant to article 8 to any of 
the States mentioned in Paragraph 1 of this article. 

3. This Convention does not exclude any criminal 
jurisdiction exercised in accordance with internal law. 

Article 6 

1. Upon being satisfied, after an examination of in¬ 
formation available to it, that the circumstances so war¬ 
rant, any State Party in whose territory a person alleged 
to have committed any offence referred to in article 4 
is present, shall take him into custody or take other 
legal measures to ensure his presence. The custody and 
other legal measures shall be as provided in the law of 
that State but may be continued only for such time as 
is necessary to enable any criminal or extradition pro¬ 
ceedings to be instituted. 

2. Sucb State shall immediately make a preliminary 
inquiry into the facts. 

3. Any person in custody pursuant to paragraph 1 
of this article shall be assisted in communicating imme¬ 
diately with the nearest appropriate representative of 
the State of which he is a national, or, if he is a stateless 
person, to the representative of the State where he usu¬ 
ally resides. 

4. When a State, pursuant to this article, has taken 
a person into custody, it shall immediately notify the 
States referred to in article 5, paragraph 1, of the fact 
that such person is in custody and of the circumstances 
which warrant his detention. The State which makes 
the preliminary inquiry contemplated in paragraph 2 of 
this article shall promptly report its findings to the said 
State and shall indicate whether it intends to exercise 
jurisdiction. 

Article 7 

1. The State Party in territory under whose juris¬ 
diction a person alleged to have committed any offence 


referred to in article 4 is found, shall in the cases con¬ 
templated in article 5, if it does not extradite him, sub¬ 
mit the case to its competent authorities for the pur¬ 
pose of prosecution. 

2. These authorities shall take their decision in the 
same manner as in the case of any ordinary offence of 
a serious nature under the law of that State. In the cases 
referred to in article 5, paragraph 2, the standards of ev¬ 
idence required for prosecution and conviction shall in 
no way be less stringent than those which apply in the 
cases referred to in article 5, paragraph 1. 

3. Any person regarding whom proceedings are 
brought in connection with any of the offences referred 
to in article 4 shall be guaranteed fair treatment at all 
stages of the proceedings. 

Article 8 

1. The offences referred to in article 4 shall be 
deemed to be included as extraditable offences in any 
extradition treaty existing between States Parties. States 
Parties undertake to include such offences as extradit¬ 
able offences in every extradition treaty to be conclud¬ 
ed between them. 

2. If a State Party which makes extradition condi¬ 
tional on the existence of a treaty receives a request for 
extradition from another State Party with which it has 
no extradition treaty, it may consider this Convention 
as the legal basis for extradition in respect of such of¬ 
fenses. Extradition shall be subject to tbe other condi¬ 
tions provided by tbe law of the requested State. 

3. States Parties which do not make extradition 
conditional on the existence of a treaty shall recognize 
such offences as extraditable offences between them¬ 
selves subject to the conditions provided by the law of 
the requested state. 

4. Such offences shall be treated, for the purpose 
of extradition between States Parties, as if they had 
been committed not only in the place in which they oc¬ 
curred but also in the territories of the States required 
to establish their jurisdiction in accordance with article 
5, paragraph I. 

Article 9 

1. States Parties shall afford one another the great¬ 
est measure of assistance in connection with civil pro¬ 
ceedings brought in respect of any of the offences re¬ 
ferred to in article 4, including the supply of all 
evidence at their disposal necessary for the proceed¬ 
ings. 

2. States Parties shall carry out their obligations 
under paragraph 1 of this article in conformity with any 
treaties on mutual judicial assistance that may exist be¬ 
tween them. 
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Article 10 

1. Each State Party shall ensure that education and 
information regarding the prohibition against torture 
are fully included in the training of law enforcement 
personnel, civil or military, medical personnel, public 
officials and other persons who may be involved in tbe 
custody, interrogation or treatment of any individual 
subjected to any form of arrest, detention or imprison¬ 
ment. 

2. Each State Party shall include this prohibition in 
the rules or instructions issued in regard to the duties 
and functions of any such persons. 

Article 11 

Each State Party shall keep under systematic re¬ 
view interrogation rules, instructions, methods and 
practices as well as arrangements for the custody and 
treatment of persons subjected to any form of arrest, 
detention or imprisonment in any territory under its ju¬ 
risdiction, with a view to preventing any cases of tor¬ 
ture. 

Article 12 

Each State Party shall ensure that its competent au¬ 
thorities proceed to a prompt and impartial investiga¬ 
tion, wherever there is reasonable ground to believe 
that an act of torture has been committee in any territo¬ 
ry under its jurisdiction. 

Article 13 

Each State Party shall ensure that any individual 
who alleges he has been subjected to torture in any ter¬ 
ritory under its jurisdiction has the right to complain 
to and to have his case promptly and impartially exam¬ 
ined its competent authorities. Steps shall be taken to 
ensure that the complainant and witnesses are protect¬ 
ed against all ill-treatment or intimidation as a conse¬ 
quence of his complaint or any evidence given. 

Article 14 

1. Each State Party shall ensure in its legal system 
that the victim of an act of torture obtains redress and 
bas an enforceable right to fair and adequate compensa¬ 
tion including the means for as full rehabilitation as 
possible. In tbe event of the death of the victim as a re¬ 
sult of an act of torture, his dependents shall be entitled 
to compensation. 

2. Nothing in this article shall affect any right of 
the victim or other person to compensation which may 
exist under national law. 

Article 15 

Each State Party shall ensure that any statement 
which is established to have been made as a result of 


torture shall not be invoked as evidence in any pro¬ 
ceedings, except against a person accused of torture as 
evidence that the statement was made. 

Article 16 

1. Each State Party shall undertake to prevent in 
any territory under its jurisdiction other acts of cruel, 
inhuman or degrading treatment or punishment which 
do not amount to torture as defined in article 1, when 
such acts are committed by or at tbe instigation of or 
with the consent or acquiescence of a public official or 
other person acting in an official capacity. In particular, 
the obligations contained in articles 10, 11, 12 and 13 
shall apply with the substitution for references to tor¬ 
ture or references to other forms of cruel, inhuman or 
degrading treatment or punishment. 

2. The provisions of this Convention are without 
prejudice to the provisions of any other international 
instrument or national law which prohibit cruel, inhu¬ 
man or degrading treatment or punishment or which 
relate to extradition or expulsion. 

Part II 

Article 17 

1. There shall be established a Committee against 
Torture (hereinafter referred to as the Committee) 
which shall carry out the functions hereinafter provid¬ 
ed. The Committee shall consist of 10 experts of high 
moral standing and recognized competence in the field 
of human rights, who shall serve in their personal ca¬ 
pacity. The experts shall be elected by the States Par¬ 
ties, consideration being given to equitable geographi¬ 
cal distribution and to the usefulness of the 
participation of some persons having legal experience. 

2. The members of the Committee shall be elected 
by secret ballot from a list of persons nominated by 
States Parties. Each State Party may nominate one per¬ 
son from among its own nationals. States Parties shall 
bear in mind the usefulness of nominating persons who 
are also members of the Human Rights Committee es¬ 
tablished under the International Covenant on Civil 
and Political Rights and are willing to serve on the 
Committee against Torture. 

3. Elections of the members of the Committee shall 
be held at biennial meetings of States Parties convened 
by the Secretary-General of the United Nations. At 
those meetings, for which two thirds of the States Par¬ 
ties shall constitute a quorum, the persons elected to 
the Committee shall be those who obtain tbe largest 
number of votes and an absolute majority of the votes 
of the representatives of States Parties present and vot¬ 
ing. 

4. The initial election shall be held no later than 
six months after the date of the entry into force of this 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1221 ] 



Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 


Convention. At least four months before the date of 
each election, the Secretary-General of the United Na¬ 
tions shall address a letter to the States Parties inviting 
them to submit tbeir nominations within three months. 
The Secretary-General shall prepare a list in alphabeti¬ 
cal order of all persons thus nominated, indicating the 
States Parties which have nominated them, and shall 
submit it to the States Parties. 

5. The members of tbe Committee shall be elected 
for a term of four years. They shall be eligible for re- 
election if renominated. However, tbe term of five of 
the members elected at tbe first election shall expire at 
the end of two years; immediately after the first election 
the names of these five members shall be cbosen by 
lot by the chairman of the meeting referred to in para¬ 
graph 3. 

6. If a member of tbe Committee dies or resigns or 
for any other cause can no longer perform his Commit¬ 
tee duties, the State Party which nominated him shall 
appoint another expert from among its nationals to 
serve for the remainder of his term, subject to the ap¬ 
proval of the majority of the States Parties. The approv¬ 
al shall be considered given unless half or more of the 
States Parties respond negatively within six weeks after 
having been informed by tbe Secretary-General of the 
United Nations of the proposed appointment. 

7. States Parties shall be responsible for the ex¬ 
penses of the members of the Committee while they are 
in performance of Committee duties. 

Article 18 

1. The Committee shall elect its officers for a term 
of two years. They may be re-elected. 

2. The Committee shall establish its own rules of 
procedure, but these rules shall provide, inter alia, that 

(a) Six members shall constitute a quorum; (b) De¬ 
cisions of the Committee shall be made by a major¬ 
ity vote of the members present. 

3. The Secretary-General of the United Nations 
shall provide the necessary staff and facilities for the ef¬ 
fective performance of the functions of the Committee 
under this Convention. 

4. The Secretary-General of the United Nations 
shall convene the initial meeting of the Committee. 
After its initial meeting, the Committee shall meet at 
such times as shall be provided in its rules of proce¬ 
dure. 

5. The State Parties shall be responsible for ex¬ 
penses incurred in connection with the holding of 
meetings of the States Parties and of the Committee, in¬ 
cluding reimbursement of the United Nations for any 


expenses, such as the cost of staff and facilities, in¬ 
curred by the United Nations pursuant to paragraph 3 
above. 

Article 19 

1. The States Parties shall submit to the Commit¬ 
tee, through the Secretary-General of the United Na¬ 
tions, reports on the measures they have taken to give 
effect to their undertakings under this Convention, 
within one year after the entry into force of this Con¬ 
vention for the State Party concerned. Thereafter the 
States Parties shall submit supplementary reports every 
four years on any new measures taken, and such other 
reports as the Committee may request. 

2. The Secretary-General shall transmit the reports 
to all States Parties. 

[3. Each report shall be considered by the Commit¬ 
tee which may make such comments or suggestions on 
the report as it considers appropriate, and shall forward 
these to the State Party concerned. That State Party may 
respond with any observations it chooses to the Com¬ 
mittee. 

4. The Committee may, at its discretion, decide to 
include any comments or suggestions made by it in ac¬ 
cordance with paragraph 3, together with the observa¬ 
tions thereon received from the State Party concerned, 
in its annual report made in accordance with article 24. 
If so requested by the State Party concerned, the Com¬ 
mittee may also include a copy of the report submitted 
under paragraph 1.] 

Article 20 

1. If the Committee receives reliable information 
which appears to it to contain well-founded indications 
that torture is being systematically practised in the ter¬ 
ritory of a State Party, the Committee shall invite that 
State Party to co-operate in the examination of the in¬ 
formation and to this end to submit observations with 
regard to the information concerned. 

2. Taking into account any observations which 
may have been submitted by the State Party concerned 
as well as any other relevant information available to 
it, the Committee may, if it decides that this is warrant¬ 
ed, designate one or more of its members to make a 
confidential inquiry and to report to the Committee ur¬ 
gently. 

3. If an inquiry is made in accordance with para¬ 
graph 2, the Committee shall seek the co-operation of 
the State Party concerned. In agreement with that State 
Party, such an inquiry may include a visit to its territo¬ 
ry- 

4. After examining the findings of its member or 
members submitted in accordance with paragraph 2, 
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the Committee shall transmit these findings to the State 
Party concerned together with any comments or sug¬ 
gestions which seem appropriate in view of the situa¬ 
tion. 

5. All the proceedings of the Committee referred 
to in paragraphs 1 to 4 of this article shall be conhden- 
tial, and at all stages of the proceedings the co¬ 
operation of the State Party shall be sought. After such 
proceedings have been completed with regard to an in¬ 
quiry made in accordance with paragraph 2, the Com¬ 
mittee may, after consultations with the State Party 
concerned, decide to include a summary account of the 
results of the proceedings in its annual report made in 
accordance with article 24. 

Article 21 

1. A State Party to this Convention may at any time 
declare under this article 3 that it recognizes the com¬ 
petence of the Committee to receive and consider com¬ 
munications to the effect that a State Party claims that 
another State Party is not fulfilling its obligations under 
this Convention. Such communications may be re¬ 
ceived and considered according to the procedures laid 
down in this article only if submitted by a State Party 
which has made a declaration recognizing in regard to 
itself the competence of the Committee. No communi¬ 
cation shall be dealt with by the Committee under this 
article if it concerns a State Party which has not made 
such a declaration. Communications received under 
this article shall be dealt with in accordance with the 
following procedure: 

(a) If a State Party considers that another State 
Party is not giving effect to the provisions of this 
Convention, it may, by written communication, 
bring the matter to the attention of that State Party. 
Within three months after the receipt of the com¬ 
munication the receiving State shall afford the 
State which sent the communication an explana¬ 
tion or any other statement in writing clarifying 
the matter which should include, to the extent pos¬ 
sible and pertinent, references to domestic proce¬ 
dures and remedies taken, pending, or available in 
the matter. 

(b) If the matter is not adjusted to the satisfaction 
of both States Parties concerned within six months 
after the receipt by the receiving State of the initial 
communication, either State shall have the right to 
refer the matter to the Committee by notice given 
to the Committee and to the other State. 

(c) The Committee shall deal with a matter re¬ 
ferred to it under this article only after it has ascer¬ 
tained that all domestic remedies have been in¬ 
voked and exhausted in the matter, in conformity 


with the generally recognized principles of interna¬ 
tional law. This shall not be the rule where the ap¬ 
plication of the remedies is unreasonably pro¬ 
longed or is unlikely to bring effective relief to the 
person who is the victim of the violation of this 
Convention. 

(d) The Committee shall hold closed meetings 
when examining communications under this arti¬ 
cle. 

(e) Subject to the provisions of subparagraph (c), 
the Committee shall make available its good offices 
to the States Parties concerned with a view to a 
friendly solution of the matter on the basis of re¬ 
spect for the obligations provided for in the present 
Convention. For this purpose, the Committee may, 
when appropriate, set up an ad hoc conciliation 
commission. 

(0 In any matter referred to it under this article, 
the Committee may call upon the States Parties 
concerned, referred to in subparagraph (b), to sup¬ 
ply any relevant information. 

(g) The States Parties concerned, referred to in 
subparagraph (b), shall have the right to be repre¬ 
sented when the matter is being considered by the 
Committee and to make submissions orally and/or 
in writing. 

(h) The Committee shall, within 12 months after 
the date of receipt of notice under subparagraph 
(b), submit a report. 

(i) If a solution within the terms of subparagraph 
(e) is reached, the Committee shall conhne its re¬ 
port to a brief statement of the facts and of the so¬ 
lution reached. 

(ii) If a solution within the terms of subparagraph 
(e) is not reached, the Committee shall conhne its 
report to a brief statement of the facts; the written 
submissions and record of the oral submissions 
made by the States Parties concerned shall be at¬ 
tached to the report. In every matter, the report 
shall be communicated to the States Parties con¬ 
cerned. 

2. The provisions of this article shall come into 
force when hve States Parties to this Convention have 
made declarations under paragraph 1 of this article. 
Such declarations shall be deposited by the States Par¬ 
ties with the Secretary-General of the United Nations, 
who shall transmit copies thereof to the other States 
Parties. A declaration may be withdrawn at any time by 
notihcation to the Secretary-General. Such a withdraw¬ 
al shall not prejudice the consideration of any matter 
which is the subject of a communication already trans- 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1223 ] 



Convention Against Torture and Other Cruei, inhuman or Degrading Treatment or Punishment 


mitted under this article; no further communication by 
any State Party shall be received under this article after 
the notification of withdrawal of the declaration has 
been received by the Secretary-General, unless the State 
Party concerned has made a new declaration. 

Article 22 

1. A State Party to this Convention may at any time 
declare under this article that it recognizes the compe¬ 
tence of the Committee to receive and consider com¬ 
munications from or on behalf of individuals subject to 
its jurisdiction who claim to be victims of a violation 
by a State Party of tbe provisions of the Convention. No 
communication shall be received by tbe Committee if 
it concerns a State Party to the Convention which has 
not made such a declaration. 

2. The Committee shall consider inadmissible any 
communication under this article which is anonymous, 
or which it considers to be an abuse of the right of sub¬ 
mission of sucb communications or to be incompatible 
with the provisions of this Convention. 

3. Subject to tbe provisions of paragraph 2, the 
Committee shall bring any communication submitted 
to it under this article to the attention of the State Party 
to this Convention which has made a declaration under 
paragraph 1 and is alleged to be violating any provi¬ 
sions of the Convention. Within six months, the receiv¬ 
ing State shall submit to the Committee written expla¬ 
nations or statements clarifying the matter and the 
remedy, if any, that may have been taken by that State. 

4. The Committee shall consider communications 
received under this article in the light of all information 
made available to it by or on behalf of the individual 
and by tbe State Party concerned. 

5. The Committee shall not consider any commu¬ 
nication from an individual under this article unless it 
has ascertained that: 

(a) The same matter has not been, and is not being 
examined under another procedure of internation¬ 
al investigation or settlement; 

(b) The individual has exhausted all available do¬ 
mestic remedies; this shall not be tbe rule where 
tbe application of the remedies is unreasonably 
prolonged or is unlikely to bring effective relief to 
the person who is the victim of the violation of this 
Convention. 

6. The Committee shall hold closed meetings when 
examining communications under this article. 

7. The Committee shall forward its views to the 
State Party concerned and to the individual. 

8. The provisions of this article shall come into 
force when hve States Parties to this Convention have 


made declarations under paragraph 1 of this article. 
Such declarations shall be deposited by tbe States Par¬ 
ties with the Secretary-General of the United Nations, 
who shall transmit parties thereof to the other States 
Parties. A declaration may be withdrawn at any time by 
notification to tbe Secretary-General. Such a withdraw¬ 
al shall not prejudice the consideration of any matter 
which is the subject of a communication already trans¬ 
mitted under this article; no further communication by 
or on behalf of an individual shall be received under 
this article after the notification of withdrawal of the 
declaration has been received by the Secretary-General, 
unless the State Party concerned has made a new decla¬ 
ration. 

Article 23 

The members of the Committee, and of the ad hoc 
conciliation commissions which may be appointed 
under article 21, paragraph 1 (e), shall be entitled to 
the facilities, privileges and immunities of experts on 
missions for the United Nations as laid down in the rel¬ 
evant sections of the Convention on the Privileges and 
Immunities of the United Nations. 

Article 24 

The Committee shall submit an annual report on 
its activities under this Convention to the States Parties 
and to the General Assembly of tbe United Nations. 

Part III 

Article 25 

1. This Convention is open for signature by all 
States. 

2. This Convention is subject to ratification. In¬ 
struments of ratification shall be deposited with the 
Secretary-General of the United Nations. 

Article 26 

This Convention is open to accession by all States. 
Accession shall be effected by tbe deposit of an instru¬ 
ment of accession with the Secretary-General of the 
United Nations. 

Article 21 

1. This Convention shall enter into force on the 
thirtieth day after the date of the deposit with the Secre¬ 
tary-General of the United Nations of the twentieth in¬ 
strument of ratification or accession. 

2. For each State ratifying this Convention or ac¬ 
ceding to it after the deposit of the twentieth instru¬ 
ment of ratification or accession, the Convention shall 
enter into force on the thirtieth day after the date of the 
deposit of its own instrument of ratification or acces¬ 
sion. 
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Article 28 

1. Each State may, at the time of signature or ratih- 
cation of this Convention or accession thereto, declare 
that it does not recognize the competence of the Com¬ 
mittee provided for in article 20. 

2. Any State Party having made a reservation in ac¬ 
cordance with paragraph 1 of this article may, at any 
time, withdraw this reservation by notihcation to the 
Secretary-General of the United Nations. 

Article 29 

1. Any State Party to this Convention may propose 
an amendment and hie it with the Secretary-General of 
the United Nations. The Secretary-General shall there¬ 
upon communicate the proposed amendment to the 
States Parties to this Convention with a request that 
they notify him whether they favour a conference of 
States Parties for the purpose of considering and voting 
upon the proposal. In the event that within four 
months from the date of such communication at least 
one third of the State Parties favours such a conference, 
the Secretary-General shall convene the conference 
under the auspices of the United Nations. Any amend¬ 
ment adopted by a majority of the States Parties present 
and voting at the conference shall be submitted by the 
Secretary-General to all the States Parties for accep¬ 
tance. 

2. An amendment adopted in accordance with 
paragraph 1 shall enter into force when two thirds of 
the States Parties to this Convention have notihed the 
Secretary-General of the United Nations that they have 
accepted it in accordance with their respective consti¬ 
tutional processes. 

3. When amendments enter into force, they shall 
be binding on those States Parties which have accepted 
them, other States Parties still being bound by the pro¬ 
visions of this Convention and any earlier amendments 
which they have accepted. 

Article 30 

1. Any dispute between two or more States Parties 
concerning the interpretation or application of this 
Convention which cannot be settled through negotia¬ 
tion, shall, at the request of one of them, be submitted 
to arbitration. If within six months from the date of the 
request for arbitration the Parties are unable to agree 
on the organization of the arbitration, any one of those 
Parties may refer the dispute to the International Court 
of Justice by request in conformity with the Statute of 
the Court. 

2. Each State may at the time of signature or ratih- 
cation of this Convention or accession thereto, declare 
that it does not consider itself bound by the preceding 


paragraph. The other States Parties shall not be bound 
by the preceding paragraph with respect to any State 
Party having made such a reservation. 

3. Any State Party having made a reservation in ac¬ 
cordance with the preceding paragraph may at any time 
withdraw this reservation by notihcation to the Secre¬ 
tary-General of the United Nations. 

Article 31 

1. A State Party may denounce this Convention by 
written notihcation to the Secretary-General of the 
United Nations. Denunciation becomes effective one 
year after the date of receipt of the notihcation by the 
Secretary-General. 

2. Such a denunciation shall not have the effect of 
releasing the State Party from its obligations under this 
Convention in regard to any act or omission which oc¬ 
curs prior to the date at which the denunciation be¬ 
comes effective. Nor shall denunciation prejudice in 
any way the continued consideration of any matter 
which is already under consideration by the Committee 
prior to the date at which the denunciation becomes ef¬ 
fective. 

3. Following the date at which the denunciation of 
a State Party becomes effective, the Committee shall 
not commence consideration of any new matter regard¬ 
ing that State. 

Article 32 

The Secretary-General of the United Nations shall 
inform all members of the United Nations and all States 
which have signed this Convention or acceded to it, or 
the following particulars: 

(a) Signatures, ratihcations and accessions under 
articles 25 and 26; 

(b) The date of entry into force of this Convention 
under article 27, and the date of the entry into force of 
any amendments under article 29; 

(c) Denunciations under article 31. 

Article 33 

1. This Convention, of which the Arabic, Chinese, 
English, French, Russian and Spanish texts are equally 
authentic, shall be deposited in the archives of the 
United Nations. 

2. The Secretary-General of the United Nations 
shall transmit certihed copies of this Convention to all 
States. 

On February 4, 1985, the Convention was opened 
for signature at United Nations Headquarters in New 
York. At that time, representatives of the following 
countries signed it: Afghanistan, Argentina, Belgium, 
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Bolivia, Costa Rica, Denmark, Dominican Republic, 
Finland, France, Greece, Iceland, Italy, Netherlands, 
Norway, Portugal, Senegal, Spain, Sweden, Switzerland 
and Uruguay. Subsequently, signatures were received 
from Venezuela on February 15, from Luxembourg and 
Panama on February 22, from Austria on March 14, 
and from the United Kingdom on March 15, 1985. 


Convention on the Prevention and 
Punishment of the Crime of Genocide; 
December 9, 1948 _ 

SOURCE The Avalon Project at Yale Law School. Available 
from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION The Genocide Convention was adopted by the 
General Assembly of the United Nations on 9 December 
1948, only hours before it passed the Universal Declaration 
of Human Rights. Its preparation had been mandated by 
the General Assembly in Resolution 96(1), which was adopt¬ 
ed two years earlier. Although there were several stages in 
its preparation, most of the detailed work, and the final de¬ 
cisions, was carried out by the Sixth Committee of the Gen¬ 
eral Assembly in late 1948. After its adoption, the Conven¬ 
tion soon obtained the requisite twenty ratifications for its 
entry into force, which occurred in early 1951. The defini¬ 
tion of genocide in article II is a narrow one, and for this rea¬ 
son it has frequently been criticized. Nevertheless, both in¬ 
ternational bodies and national lawmakers have been 
loathe to tamper with it. Article II is repeated verbatim in 
many treaties, as well as in the criminal codes of many 
countries. 


Adopted by Resolution 260 (III) A of the United 
Nations General Assembly on 9 December 1948. 

The Contracting Parties, 

Having considered the declaration made by the 
General Assembly of the United Nations in its resolu¬ 
tion 96 (I) dated 11 December 1946 that genocide is a 
crime under international law, contrary to the spirit 
and aims of the United Nations and condemned by the 
civilized world; 

Recognizing that at all periods of history genocide 
has inflicted great losses on humanity; and 

Being convinced that, in order to liberate mankind 
from such an odious scourge, international co¬ 
operation is required; 

Hereby agree as hereinafter provided. 

Art. 1. 

The Contracting Parties conhrm that genocide, 
whether committed in time of peace or in time of war, 
is a crime under international law which they under¬ 
take to prevent and to punish. 


Art. 2. 

In the present Convention, genocide means any of 
the following acts committed with intent to destroy, in 
whole or in part, a national, ethnical, racial or religious 
group, as such: 

(a) Killing members of the group; (b) Causing seri¬ 
ous bodily or mental harm to members of the 
group; (c) Deliberately inflicting on the group con¬ 
ditions of life calculated to bring about its physical 
destruction in whole or in part; (d) Imposing mea¬ 
sures intended to prevent births within the group; 
(e) Forcibly transferring children of the group to 
another group. 

Art. 3. 

The following acts shall be punishable: 

(a) Genocide; (b) Conspiracy to commit genocide; 
(c) Direct and public incitement to commit geno¬ 
cide; (d) Attempt to commit genocide; (e) Com¬ 
plicity in genocide. 

Art. 4. 

Persons committing genocide or any of the other 
acts enumerated in Article 3 shall be punished, whether 
they are constitutionally responsible rulers, public offi¬ 
cials or private individuals. 

Art. 5. 

The Contracting Parties undertake to enact, in ac¬ 
cordance with their respective Constitutions, the nec¬ 
essary legislation to give effect to the provisions of the 
present Convention and, in particular, to provide effec¬ 
tive penalties for persons guilty of genocide or any of 
the other acts enumerated in Article 3. 

Art. 6. 

Persons charged with genocide or any of the other 
acts enumerated in Article 3 shall be tried by a compe¬ 
tent tribunal of the State in the territory of which the 
act was committed, or by such international penal tri¬ 
bunal as may have jurisdiction with respect to those 
Contracting Parties which shall have accepted its juris¬ 
diction. 

Art. 7. 

Genocide and the other acts enumerated in Article 
3 shall not be considered as political crimes for the pur¬ 
pose of extradition. 

The Contracting Parties pledge themselves in such 
cases to grant extradition in accordance with their laws 
and treaties in force. 

Art. 8. 

Any Contracting Party may call upon the compe¬ 
tent organs of the United Nations to take such action 
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under the Charter of the United Nations as they consid¬ 
er appropriate for the prevention and suppression of 
acts of genocide or any of the other acts enumerated in 
Article 3. 

Art. 9. 

Disputes between the Contracting Parties relating 
to the interpretation, application or fulfillment of the 
present Convention, including those relating to the re¬ 
sponsibility of a State for genocide or any of the other 
acts enumerated in Article 3, shall be submitted to the 
International Court of Justice at the request of any of 
the parties to the dispute. 

Art. 10. 

The present Convention, of which the Chinese, 
English, French, Russian and Spanish texts are equally 
authentic, shall bear the date of 9 December 1948. Art. 
11 . 

The present Convention shall be open until 31 De¬ 
cember 1949 for signature on behalf of any Member of 
the United Nations and of any non-member State to 
which an invitation to sign has been addressed by the 
General Assembly. 

The present Convention shall be ratihed, and the 
instruments of ratihcation shall be deposited with the 
Secretary-General of the United Nations. 

After 1 January 1950, the present Convention may 
be acceded to on behalf of any Member of the United 
Nations and of any non-member State which has re¬ 
ceived an invitation as aforesaid. 

Instruments of accession shall be deposited with 
the Secretary-General of the United Nations. 

Art. 12. 

Any Contracting Party may at any time, by notih- 
cation addressed to the Secretary-General of the United 
Nations, extend the application of the present Conven¬ 
tion to all or any of the territories for the conduct of 
whose foreign relations that Contracting Party is re¬ 
sponsible. 

Art. 13. 

On the day when the hrst twenty instruments of 
ratification or accession have been deposited, the Secre¬ 
tary-General shall draw up a process-verbal and trans¬ 
mit a copy of it to each Member of the United Nations 
and to each of the non-member States contemplated in 
Article 11. 

The present Convention shall come into force on 
the ninetieth day following the date of deposit of the 
twentieth instrument of ratification or accession. 

Any ratification or accession effected subsequent to 
the latter date shall become effective on the ninetieth 


day following the deposit of the instrument of ratifica¬ 
tion or accession. 

Art. 14. 

The present Convention shall remain in effect for 
a period of ten years as from the date of its coming into 
force. 

It shall thereafter remain in force for successive pe¬ 
riods of five years for such Contracting Parties as have 
not denounced it at least six months before the expira¬ 
tion of the current period. 

Denunciation shall be effected by a written notifi¬ 
cation addressed to the Secretary-General of the United 
Nations. 

Art. 15. 

If, as a result of denunciations, the number of Par¬ 
ties to the present Convention should become less than 
sixteen, the Convention shall cease to be in force as 
from the date on which the last of these denunciations 
shall become effective. 

Art. 16. 

A request for the revision of the present Conven¬ 
tion may be made at any time by any Contracting Party 
by means of a notification in writing addressed to the 
Secretary-General. 

The General Assembly shall decide upon the steps, 
if any, to be taken in respect of such request. 

Art. 17. 

The Secretary-General of the United Nations shall 
notify all Members of the United Nations and the non¬ 
member States contemplated in Article 11 of the fol¬ 
lowing: 

(a) Signatures, ratifications and accessions re¬ 
ceived in accordance with Article 11; (b) Notifica¬ 
tions received in accordance with Article 12; (c) 
The date upon which the present Convention 
comes into force in accordance with Article 13; (d) 
Denunciations received in accordance with Article 
14; (e) The abrogation of the Convention in accor¬ 
dance with Article 15; (0 Notifications received in 
accordance with Article 16. 

Art. 18. 

The original of the present Convention shall be de¬ 
posited in the archives of the United Nations. 

A certified copy of the Convention shall be trans¬ 
mitted to all Members of the United Nations and to the 
non-member States contemplated in Article 11. 
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Art. 19. 

The present Convention shall be registered by the 
Secretary-General of the United Nations on the date of 
its coming into force. 


Geneva Convention IV: Civilian Persons in 
Time of War (August 12, 1949) _ 

SOURCE The Avalon Project at Yale Law School. Available 
from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION The fout Geneva Conventions were adopted on 
August 12,1949. For many years, they have enjoyed near- 
universai ratification, and they are often spoken of as a cod¬ 
ification of customary internationai iaw. The other three 
conventions deai with different categories of war victims, 
nameiy the wounded on iand (I), the wounded at sea (ii) 
and prisoners of war (iil). The first Convention was inspired 
by a Swiss businessman, Henry Dunant, in the mid¬ 
nineteenth century. The fundamentai principie underiying 
Convention iV is that when a territory is occupied during an 
internationai armed confiict, civiiians are to be protected 
from abuse and persecution. The Convention provides oniy 
iimited coverage to noninternationai armed confiicts, or civii 
wars, aithough this shortcoming was partiaiiy rectified in a 
protocoi to the Convention adopted in 1977. 


CONVENTION (IV) RELATIVE TO THE 
PROTECTION OF CIVILIAN PERSONS IN TIME 
OF WAR 

Signed at Geneva, 12 August 1949 
Table of Contents 
Part I. General Provisions 

Part II. General Protection of Populations against 
certain consequences of war 

Part Ill. Status and Treatment of Protected Persons 
Part IV. Execution of the Convention 
Annex I: Draft Agreement relating to Hospital and 
Safety Zones and Localities 

Annex II: Draft Regulations concerning Collective 
Relief 

Annex III: Cards Correspondence [not included] 
The undersigned Plenipotentiaries of the Govern¬ 
ments represented at the Diplomatic Conference held 
at Geneva from 21 April to 12 August 1949, for the pur¬ 
pose of establishing a Convention for the Protection of 
Civilians in Time of War, have agreed as follows: 

PART I 

GENERAL PROVISIONS 

Article 1. The High Contracting Parties undertake 
to respect and to ensure respect for the present Con¬ 
vention in all circumstances. 


Art. 2. In addition to the provisions which shall be 
implemented in peace-time, the present Convention 
shall apply to all cases of declared war or of any other 
armed conflict which may arise between two or more 
of the High Contracting Parties, even if the state of war 
is not recognized by one of tbem. 

The Convention shall also apply to all cases of par¬ 
tial or total occupation of the territory of a High Con¬ 
tracting Party, even if the said occupation meets with 
no armed resistance. 

Although one of the Powers in conflict may not be 
a party to tbe present Convention, the Powers who are 
parties thereto shall remain bound by it in their mutual 
relations. They shall furthermore be bound by the Con¬ 
vention in relation to the said Power, if the latter ac¬ 
cepts and applies the provisions thereof. 

Art. 3. In the case of armed conflict not of an inter¬ 
national character occurring in the territory of one of 
the High Contracting Parties, each Party to the conflict 
shall be bound to apply, as a minimum, the following 
provisions: 

(1) Persons taking no active part in the hostilities, 
including members of armed forces who have laid 
down their arms and those placed hors de combat by 
sickness, wounds, detention, or any other cause, shall 
in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or 
faith, sex, birth or wealth, or any other similar criteria. 
To this end the following acts are and shall remain pro¬ 
hibited at any time and in any place whatsoever with 
respect to the above-mentioned persons: (a) violence to 
life and person, in particular murder of all kinds, muti¬ 
lation, cruel treatment and torture; (b) taking of hos¬ 
tages; (c) outrages upon personal dignity, in particular 
humiliating and degrading treatment; (d) the passing 
of sentences and the carrying out of executions without 
previous judgment pronounced by a regularly consti¬ 
tuted court, affording all tbe judicial guarantees which 
are recognized as indispensable by civilized peoples. 

(2) Tbe wounded and sick shall be collected and 
cared for. 

An impartial humanitarian body, such as the Inter¬ 
national Committee of the Red Cross, may offer its ser¬ 
vices to the Parties to the conflict. 

The Parties to the conflict should further en¬ 
deavour to bring into force, by means of special agree¬ 
ments, all or part of the other provisions of the present 
Convention. 

The application of the preceding provisions shall 
not affect the legal status of the Parties to the conflict. 

Art. 4. Persons protected by tbe Convention are 
those who, at a given moment and in any manner what- 
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soever, find themselves, in case of a conflict or occupa¬ 
tion, in the hands of a Party to the conflict or Occupy¬ 
ing Power of which they are not nationals. 

Nationals of a State which is not bound by the 
Convention are not protected by it. Nationals of a neu¬ 
tral State who find themselves in the territory of a bel¬ 
ligerent State, and nationals of a co-belligerent State, 
shall not be regarded as protected persons while the 
State of which they are nationals has normal diplomatic 
representation in the State in whose hands they are. 

The provisions of Part II are, however, wider in ap¬ 
plication, as defined in Article 13. 

Persons protected by tbe Geneva Convention for 
the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field of 12 August 1949, 
or by tbe Geneva Convention for the Amelioration of 
the Condition of Wounded, Sick and Shipwrecked 
Members of Armed Forces at Sea of 12 August 1949, 
or by the Geneva Convention relative to the Treatment 
of Prisoners of War of 12 August 1949, shall not be 
considered as protected persons within the meaning of 
the present Convention. 

Art. 5 Where in the territory of a Party to the con¬ 
flict, the latter is satisfied that an individual protected 
person is definitely suspected of or engaged in activities 
hostile to the security of the State, such individual per¬ 
son shall not be entitled to claim sucb rights and privi¬ 
leges under the present Convention as would, if exer¬ 
cised in the favour of such individual person, be 
prejudicial to the security of such State. 

Where in occupied territory an individual protect¬ 
ed person is detained as a spy or saboteur, or as a per¬ 
son under definite suspicion of activity hostile to tbe 
security of the Occupying Power, such person shall, in 
those cases where absolute military security so re¬ 
quires, be regarded as having forfeited rights of com¬ 
munication under the present Convention. 

In each case, such persons shall nevertheless be 
treated with humanity and, in case of trial, shall not be 
deprived of the rights of fair and regular trial prescribed 
by the present Convention. They shall also be granted 
the full rights and privileges of a protected person 
under the present Convention at the earliest date con¬ 
sistent with the security of the State or Occupying 
Power, as the case may be. 

Art. 6. The present Convention shall apply from 
the outset of any conflict or occupation mentioned in 
Article 2. 

In the territory of Parties to the conflict, the appli¬ 
cation of the present Convention shall cease on the 
general close of military operations. 


In the case of occupied territory, the application of 
the present Convention shall cease one year after the 
general close of military operations; however, the Oc¬ 
cupying Power shall be bound, for the duration of the 
occupation, to the extent that such Power exercises the 
functions of government in such territory, by the provi¬ 
sions of the following Articles of the present Conven¬ 
tion: 1 to 12, 27, 29 to 34, 47, 49, 51, 52, 53, 59, 61 
to 77, 143. 

Protected persons whose release, repatriation or 
re-establishment may take place after such dates shall 
meanwhile continue to benefit by the present Conven¬ 
tion. Art. 7. In addition to the agreements expressly 
provided for in Articles 11, 14, 15, 17, 36, 108, 109, 
132, 133 and 149, the High Contracting Parties may 
conclude other special agreements for all matters con¬ 
cerning which they may deem it suitable to make sepa¬ 
rate provision. No special agreement shall adversely af¬ 
fect the situation of protected persons, as defined by the 
present Convention, not restrict the rights which it 
confers upon them. 

Protected persons shall continue to have the bene¬ 
fit of such agreements as long as the Convention is ap¬ 
plicable to them, except where express provisions to 
the contrary are contained in the aforesaid or in subse¬ 
quent agreements, or where more favourable measures 
have been taken with regard to them by one or other 
of the Parties to the conflict. 

Art. 8. Protected persons may in no circumstances 
renounce in part or in entirety the rights secured to 
them by the present Convention, and by tbe special 
agreements referred to in the foregoing Article, if such 
there be. 

Art. 9. The present Convention shall be applied 
with the cooperation and under the scrutiny of the Pro¬ 
tecting Powers whose duty it is to safeguard the inter¬ 
ests of the Parties to the conflict. For this purpose, the 
Protecting Powers may appoint, apart from their diplo¬ 
matic or consular staff, delegates from amongst their 
own nationals or the nationals of other neutral Powers. 
The said delegates shall be subject to the approval of 
the Power with which they are to carry out their duties. 

The Parties to the conflict shall facilitate to the 
greatest extent possible the task of the representatives 
or delegates of the Protecting Powers. The representa¬ 
tives or delegates of the Protecting Powers shall not in 
any case exceed their mission under the present Con¬ 
vention. 

They shall, in particular, take account of the im¬ 
perative necessities of security of the State wherein they 
carry out their duties. 

Art. 10. The provisions of the present Convention 
constitute no obstacle to the humanitarian activities 
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which the International Committee of the Red Cross or 
any other impartial humanitarian organization may, 
subject to the consent of the Parties to the conflict con¬ 
cerned, undertake for the protection of civilian persons 
and for their relief. 

Art. 11. The High Contracting Parties may at any 
time agree to entrust to an international organization 
which offers all guarantees of impartiality and efficacy 
the duties incumbent on the Protecting Powers by vir¬ 
tue of the present Convention. 

When persons protected by the present Conven¬ 
tion do not beneht or cease to beneht, no matter for 
what reason, by the activities of a Protecting Power or 
of an organization provided for in the first paragraph 
above, the Detaining Power shall request a neutral 
State, or such an organization, to undertake the func¬ 
tions performed under the present Convention by a 
Protecting Power designated by the Parties to a conflict. 

If protection cannot be arranged accordingly, the 
Detaining Power shall request or shall accept, subject 
to the provisions of this Article, the offer of the services 
of a humanitarian organization, such as the Interna¬ 
tional Committee of the Red Cross, to assume the hu¬ 
manitarian functions performed by Protecting Powers 
under the present Convention. 

Any neutral Power or any organization invited by 
the Power concerned or offering itself for these pur¬ 
poses, shall be required to act with a sense of responsi¬ 
bility towards the Party to the conflict on which per¬ 
sons protected by the present Convention depend, and 
shall be required to furnish sufficient assurances that 
it is in a position to undertake the appropriate func¬ 
tions and to discharge them impartially. 

No derogation from the preceding provisions shall 
be made by special agreements between Powers one of 
which is restricted, even temporarily, in its freedom to 
negotiate with the other Power or its allies by reason 
of military events, more particularly where the whole, 
or a substantial part, of the territory of the said Power 
is occupied. 

Whenever in the present Convention mention is 
made of a Protecting Power, such mention applies to 
substitute organizations in the sense of the present Ar¬ 
ticle. 

The provisions of this Article shall extend and be 
adapted to cases of nationals of a neutral State who are 
in occupied territory or who find themselves in the ter¬ 
ritory of a belligerent State in which the State of which 
they are nationals has not normal diplomatic represen¬ 
tation. 

Art. 12. In cases where they deem it advisable in 
the interest of protected persons, particularly in cases 


of disagreement between the Parties to the conflict as 
to the application or interpretation of the provisions of 
the present Convention, the Protecting Powers shall 
lend their good offices with a view to settling the dis¬ 
agreement. 

For this purpose, each of the Protecting Powers 
may, either at the invitation of one Party or on its own 
initiative, propose to the Parties to the conflict a meet¬ 
ing of their representatives, and in particular of the au¬ 
thorities responsible for protected persons, possibly on 
neutral territory suitably chosen. The Parties to the 
conflict shall be bound to give effect to the proposals 
made to them for this purpose. The Protecting Powers 
may, if necessary, propose for approval by the Parties 
to the conflict a person belonging to a neutral Power, 
or delegated by the International Committee of the Red 
Cross, who shall be invited to take part in such a meet¬ 
ing. 

PART II 

GENERAL PROTECTION OF POPULATIONS 
AGAINST CERTAIN CONSEQUENCES OF WAR 

Art. 13. The provisions of Part II cover the whole 
of the populations of the countries in conflict, without 
any adverse distinction based, in particular, on race, 
nationality, religion or political opinion, and are in¬ 
tended to alleviate the sufferings caused by war. 

Art. 14. In time of peace, the High Contracting Par¬ 
ties and, after the outbreak of hostilities, the Parties 
thereto, may establish in their own territory and, if the 
need arises, in occupied areas, hospital and safety zones 
and localities so organized as to protect from the effects 
of war, wounded, sick and aged persons, children 
under hfteen, expectant mothers and mothers of chil¬ 
dren under seven. 

Upon the outbreak and during the course of hostil¬ 
ities, the Parties concerned may conclude agreements 
on mutual recognition of the zones and localities they 
have created. They may for this purpose implement the 
provisions of the Draft Agreement annexed to the pres¬ 
ent Convention, with such amendments as they may 
consider necessary. 

The Protecting Powers and the International Com¬ 
mittee of the Red Cross are invited to lend their good 
offices in order to facilitate the institution and recogni¬ 
tion of these hospital and safety zones and localities. 

Art. 15. Any Party to the conflict may, either direct 
or through a neutral State or some humanitarian orga¬ 
nization, propose to the adverse Party to establish, in 
the regions where hghting is taking place, neutralized 
zones intended to shelter from the effects of war the fol¬ 
lowing persons, without distinction: (a) wounded and 
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sick combatants or non-combatants; (b) civilian per¬ 
sons who take no part in hostilities, and who, while 
they reside in the zones, perform no work of a military 
character. 

When the Parties concerned have agreed upon the 
geographical position, administration, food supply and 
supervision of the proposed neutralized zone, a written 
agreement shall be concluded and signed by the repre¬ 
sentatives of the Parties to the conhict. The agreement 
shall hx the beginning and the duration of the neutral¬ 
ization of the zone. 

Art. 16. The wounded and sick, as well as the in¬ 
firm, and expectant mothers, shall be the object of par¬ 
ticular protection and respect. 

As far as military considerations allow, each Party 
to the conflict shall facilitate the steps taken to search 
for the killed and wounded, to assist the shipwrecked 
and other persons exposed to grave danger, and to pro¬ 
tect them against pillage and ill-treatment. 

Art. 17. The Parties to the conflict shall endeavour 
to conclude local agreements for the removal from be¬ 
sieged or encircled areas, of wounded, sick, inhrm, and 
aged persons, children and maternity cases, and for the 
passage of ministers of all religions, medical personnel 
and medical equipment on their way to such areas. 

Art. 18. Civilian hospitals organized to give care to 
the wounded and sick, the infirm and maternity cases, 
may in no circumstances be the object of attack but 
shall at all times be respected and protected by the Par¬ 
ties to the conflict. States which are Parties to a conflict 
shall provide all civilian hospitals with certihcates 
showing that they are civilian hospitals and that the 
buildings which they occupy are not used for any pur¬ 
pose which would deprive these hospitals of protection 
in accordance with Article 19. 

Civilian hospitals shall be marked by means of the 
emblem provided for in Article 38 of the Geneva Con¬ 
vention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field of 12 
August 1949, but only if so authorized by the State. 

The Parties to the conflict shall, in so far as military 
considerations permit, take the necessary steps to make 
the distinctive emblems indicating civilian hospitals 
clearly visible to the enemy land, air and naval forces 
in order to obviate the possibility of any hostile action. 

In view of the dangers to which hospitals may be 
exposed by being close to military objectives, it is rec¬ 
ommended that such hospitals be situated as far as pos¬ 
sible from such objectives. 

Art. 19. The protection to which civilian hospitals 
are entitled shall not cease unless they are used to com¬ 


mit, outside their humanitarian duties, acts harmful to 
the enemy. Protection may, however, cease only after 
due warning has been given, naming, in all appropriate 
cases, a reasonable time limit and after such warning 
has remained unheeded. The fact that sick or wounded 
members of the armed forces are nursed in these hospi¬ 
tals, or the presence of small arms and ammunition 
taken from such combatants which have not yet been 
handed to the proper service, shall not be considered 
to be acts harmful to the enemy. 

Art. 20. Persons regularly and solely engaged in the 
operation and administration of civilian hospitals, in¬ 
cluding the personnel engaged in the search for, remov¬ 
al and transporting of and caring for wounded and sick 
civilians, the inhrm and maternity cases shall be re¬ 
spected and protected. In occupied territory and in 
zones of military operations, the above personnel shall 
be recognizable by means of an identity card certifying 
their status, bearing the photograph of the holder and 
embossed with the stamp of the responsible authority, 
and also by means of a stamped, water-resistant armlet 
which they shall wear on the left arm while carrying 
out their duties. This armlet shall be issued by the State 
and shall bear the emblem provided for in Article 38 
of the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces 
in the Field of 12 August 1949. 

Other personnel who are engaged in the operation 
and administration of civilian hospitals shall be entitled 
to respect and protection and to wear the armlet, as 
provided in and under the conditions prescribed in this 
Article, while they are employed on such duties. The 
identity card shall state the duties on which they are 
employed. 

The management of each hospital shall at all times 
hold at the disposal of the competent national or occu¬ 
pying authorities an up-to-date list of such personnel. 

Art. 21. Convoys of vehicles or hospital trains on 
land or specially provided vessels on sea, conveying 
wounded and sick civilians, the infirm and maternity 
cases, shall be respected and protected in the same 
manner as the hospitals provided for in Article 18, and 
shall be marked, with the consent of the State, by the 
display of the distinctive emblem provided for in Arti¬ 
cle 38 of the Geneva Convention for the Amelioration 
of the Condition of the Wounded and Sick in Armed 
Forces in the Field of 12 August 1949. 

Art. 22. Aircraft exclusively employed for the re¬ 
moval of wounded and sick civilians, the infirm and 
maternity cases or for the transport of medical person¬ 
nel and equipment, shall not be attacked, but shall be 
respected while flying at heights, times and on routes 
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specifically agreed upon between all the Parties to the 
conflict concerned. 

They may be marked with the distinctive emblem 
provided for in Article 38 of the Geneva Convention for 
the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field of 12 August 1949. 

Unless agreed otherwise, flights over enemy or 
enemy occupied territory are prohibited. 

Such aircraft shall obey every summons to land. In 
the event of a landing thus imposed, the aircraft with 
its occupants may continue its flight after examination, 
if any. 

Art. 23. Each High Contracting Party shall allow 
the free passage of all consignments of medical and 
hospital stores and objects necessary for religious wor¬ 
ship intended only for civilians of another High Con¬ 
tracting Party, even if the latter is its adversary. It shall 
likewise permit the free passage of all consignments of 
essential foodstuffs, clothing and tonics intended for 
children under hfteen, expectant mothers and materni¬ 
ty cases. 

The obligation of a High Contracting Party to allow 
the free passage of the consignments indicated in the 
preceding paragraph is subject to the condition that 
this Party is satisfied that there are no serious reasons 
for fearing: (a) that the consignments may be diverted 
from their destination, (b) that the control may not be 
effective, or (c) that a definite advantage may accrue to 
the military efforts or economy of the enemy through 
the substitution of the above-mentioned consignments 
for goods which would otherwise be provided or pro¬ 
duced by the enemy or through the release of such ma¬ 
terial, services or facilities as would otherwise be re¬ 
quired for the production of such goods. The Power 
which allows the passage of the consignments indicated 
in the hrst paragraph of this Article may make such per¬ 
mission conditional on the distribution to the persons 
benefited thereby being made under the local supervi¬ 
sion of the Protecting Powers. 

Such consignments shall be forwarded as rapidly 
as possible, and the Power which permits their free pas¬ 
sage shall have the right to prescribe the technical ar¬ 
rangements under which such passage is allowed. 

Art. 24. The Parties to the conflict shall take the 
necessary measures to ensure that children under fif¬ 
teen, who are orphaned or are separated from their 
families as a result of the war, are not left to their own 
resources, and that their maintenance, the exercise of 
their religion and their education are facilitated in all 
circumstances. Their education shall, as far as possible, 
be entrusted to persons of a similar cultural tradition. 

The Parties to the conflict shall facilitate the recep¬ 
tion of such children in a neutral country for the dura¬ 


tion of the conflict with the consent of the Protecting 
Power, if any, and under due safeguards for the obser¬ 
vance of the principles stated in the first paragraph. 

They shall, furthermore, endeavour to arrange for 
all children under twelve to be identihed by the wear¬ 
ing of identity discs, or by some other means. 

Art. 25. All persons in the territory of a Party to the 
conflict, or in a territory occupied by it, shall be en¬ 
abled to give news of a strictly personal nature to mem¬ 
bers of their families, wherever they may be, and to re¬ 
ceive news from them. This correspondence shall be 
forwarded speedily and without undue delay. 

If, as a result of circumstances, it becomes difficult 
or impossible to exchange family correspondence by 
the ordinary post, the Parties to the conflict concerned 
shall apply to a neutral intermediary, such as the Cen¬ 
tral Agency provided for in Article 140, and shall de¬ 
cide in consultation with it how to ensure the fulfil¬ 
ment of their obligations under the best possible 
conditions, in particular with the cooperation of the 
National Red Cross (Red Crescent, Red Lion and Sun) 
Societies. 

If the Parties to the conflict deem it necessary to 
restrict family correspondence, such restrictions shall 
be conhned to the compulsory use of standard forms 
containing twenty-hve freely chosen words, and to the 
limitation of the number of these forms dispatched to 
one each month. 

Art. 26. Each Party to the conflict shall facilitate 
enquiries made by members of families dispersed 
owing to the war, with the object of renewing contact 
with one another and of meeting, if possible. It shall en¬ 
courage, in particular, the work of organizations en¬ 
gaged on this task provided they are acceptable to it 
and conform to its security regulations. 

PART III 

STATUS AND TREATMENT OF PROTECTED 
PERSONS 

SECTION I 

Provisions Common to the Territories of the Parties 
to the Conflict and to Occupied Territories Art. 27. 
Protected persons are entitled, in all circumstances, to 
respect for their persons, their honour, their family 
rights, their religious convictions and practices, and 
their manners and customs. They shall at all times be 
humanely treated, and shall be protected especially 
against all acts of violence or threats thereof and against 
insults and public curiosity. 

Women shall be especially protected against any 
attack on their honour, in particular against rape, en¬ 
forced prostitution, or any form of indecent assault. 
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Without prejudice to the provisions relating to 
their state of health, age and sex, all protected persons 
shall be treated with the same consideration by the 
Party to the conflict in whose power they are, without 
any adverse distinction based, in particular, on race, re¬ 
ligion or political opinion. 

However, the Parties to the conflict may take such 
measures of control and security in regard to protected 
persons as may be necessary as a result of the war. 

Art. 28. The presence of a protected person may 
not be used to render certain points or areas immune 
from military operations. 

Art. 29. The Party to the conflict in whose hands 
protected persons may be, is responsible for the treat¬ 
ment accorded to them by its agents, irrespective of any 
individual responsibility which may be incurred. 

Art. 30. Protected persons shall have every facility 
for making application to the Protecting Powers, the 
International Committee of the Red Cross, the National 
Red Cross (Red Crescent, Red Lion and Sun) Society 
of the country where they may be, as well as to any or¬ 
ganization that might assist them. 

These several organizations shall be granted all fa¬ 
cilities for that purpose by the authorities, within the 
bounds set by military or security considerations. Apart 
from the visits of the delegates of the Protecting Powers 
and of the International Committee of the Red Cross, 
provided for by Article 143, the Detaining or Occupy¬ 
ing Powers shall facilitate, as much as possible, visits 
to protected persons by the representatives of other or¬ 
ganizations whose object is to give spiritual aid or ma¬ 
terial relief to such persons. 

Art. 31. No physical or moral coercion shall be ex¬ 
ercised against protected persons, in particular to ob¬ 
tain information from them or from third parties. 

Art. 32. The High Contracting Parties specihcally 
agree that each of them is prohibited from taking any 
measure of such a character as to cause the physical 
suffering or extermination of protected persons in their 
hands. This prohibition applies not only to murder, 
torture, corporal punishments, mutilation and medical 
or scientihc experiments not necessitated by the medi¬ 
cal treatment of a protected person, but also to any 
other measures of brutality whether applied by civilian 
or military agents. 

Art. 33. No protected person may be punished for 
an offence he or she has not personally committed. Col¬ 
lective penalties and likewise all measures of intimida¬ 
tion or of terrorism are prohibited. 

Pillage is prohibited. 

Reprisals against protected persons and their prop¬ 
erty are prohibited. 


Art. 34. The taking of hostages is prohibited. 
SECTION U 

Aliens in the Territory of a Party to the Conflict Art. 
35. All protected persons who may desire to leave the 
territory at the outset of, or during a conflict, shall be 
entitled to do so, unless their departure is contrary to 
the national interests of the State. The applications of 
such persons to leave shall be decided in accordance 
with regularly established procedures and the decision 
shall be taken as rapidly as possible. Those persons per¬ 
mitted to leave may provide themselves with the neces¬ 
sary funds for their journey and take with them a rea¬ 
sonable amount of their effects and articles of personal 
use. 

If any such person is refused permission to leave 
the territory, he shall be entitled to have refusal recon¬ 
sidered, as soon as possible by an appropriate court or 
administrative board designated by the Detaining 
Power for that purpose. 

Upon request, representatives of the Protecting 
Power shall, unless reasons of security prevent it, or the 
persons concerned object, be furnished with the rea¬ 
sons for refusal of any request for permission to leave 
the territory and be given, as expeditiously as possible, 
the names of all persons who have been denied permis¬ 
sion to leave. 

Art. 36. Departures permitted under the foregoing 
Article shall be carried out in satisfactory conditions as 
regards safety, hygiene, sanitation and food. All costs 
in connection therewith, from the point of exit in the 
territory of the Detaining Power, shall be borne by the 
country of destination, or, in the case of accommoda¬ 
tion in a neutral country, by the Power whose nationals 
are benehted. The practical details of such movements 
may, if necessary, be settled by special agreements be¬ 
tween the Powers concerned. 

The foregoing shall not prejudice such special 
agreements as may be concluded between Parties to the 
conflict concerning the exchange and repatriation of 
their nationals in enemy hands. 

Art. 37. Protected persons who are conhned pend¬ 
ing proceedings or subject to a sentence involving loss 
of liberty, shall during their conhnement be humanely 
treated. 

As soon as they are released, they may ask to leave 
the territory in conformity with the foregoing Articles. 

Art. 38. With the exception of special measures au¬ 
thorized by the present Convention, in particularly by 
Article 27 and 41 thereof, the situation of protected 
persons shall continue to be regulated, in principle, by 
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the provisions concerning aliens in time of peace. In 
any case, the following rights shall be granted to them: 
(1) they shall be enabled to receive the individual or 
collective relief that may be sent to them. (2) they shall, 
if their state of health so requires, receive medical at¬ 
tention and hospital treatment to the same extent as the 
nationals of the State concerned. (3) they shall be al¬ 
lowed to practise their religion and to receive spiritual 
assistance from ministers of their faith. (4) if they re¬ 
side in an area particularly exposed to the dangers of 
war, they shall be authorized to move from that area to 
the same extent as the nationals of the State concerned. 
(5) children under fifteen years, pregnant women and 
mothers of children under seven years shall benefit by 
any preferential treatment to the same extent as the na¬ 
tionals of the State concerned. 

Art. 39. Protected persons who, as a result of the 
war, have lost their gainful employment, shall be grant¬ 
ed the opportunity to find paid employment. That op¬ 
portunity shall, subject to security considerations and 
to the provisions of Article 40, be equal to that enjoyed 
by the nationals of the Power in whose territory they 
are. 

Where a Party to the conflict applies to a protected 
person methods of control which result in his being un¬ 
able to support himself, and especially if such a person 
is prevented for reasons of security from finding paid 
employment on reasonable conditions, the said Party 
shall ensure his support and that of his dependents. 

Protected persons may in any case receive allow¬ 
ances from their home country, the Protecting Power, 
or the relief societies referred to in Article 30. Art. 40. 
Protected persons may be compelled to work only to 
the same extent as nationals of the Party to the conflict 
in whose territory they are. 

If protected persons are of enemy nationality, they 
may only be compelled to do work which is normally 
necessary to ensure the feeding, sheltering, clothing, 
transport and health of human beings and which is not 
directly related to the conduct of military operations. 

In the cases mentioned in the two preceding para¬ 
graphs, protected persons compelled to work shall have 
the benefit of the same working conditions and of the 
same safeguards as national workers in particular as re¬ 
gards wages, hours of labour, clothing and equipment, 
previous training and compensation for occupational 
accidents and diseases. 

If the above provisions are infringed, protected 
persons shall be allowed to exercise their right of com¬ 
plaint in accordance with Article 30. 

Art. 41. Should the Power, in whose hands protect¬ 
ed persons may be, consider the measures of control 


mentioned in the present Convention to be inadequate, 
it may not have recourse to any other measure of con¬ 
trol more severe than that of assigned residence or in¬ 
ternment, in accordance with the provisions of Articles 
42 and 43. 

In applying the provisions of Article 39, second 
paragraph, to the cases of persons required to leave 
their usual places of residence by virtue of a decision 
placing them in assigned residence, by virtue of a deci¬ 
sion placing them in assigned residence, elsewhere, the 
Detaining Power shall be guided as closely as possible 
by the standards of welfare set forth in Part 111, Section 
IV of this Convention. 

Art. 42. The internment or placing in assigned resi¬ 
dence of protected persons may be ordered only if the 
security of the Detaining Power makes it absolutely 
necessary. 

If any person, acting through the representatives of 
the Protecting Power, voluntarily demands internment, 
and if his situation renders this step necessary, he shall 
be interned by the Power in whose hands he may be. 

Art. 43. Any protected person who has been in¬ 
terned or placed in assigned residence shall be entitled 
to have such action reconsidered as soon as possible by 
an appropriate court or administrative board designat¬ 
ed by the Detaining Power for that purpose. If the in¬ 
ternment or placing in assigned residence is main¬ 
tained, the court or administrative board shall 
periodically, and at least twice yearly, give consider¬ 
ation to his or her case, with a view to the favourable 
amendment of the initial decision, if circumstances per¬ 
mit. 

Unless the protected persons concerned object, the 
Detaining Power shall, as rapidly as possible, give the 
Protecting Power the names of any protected persons 
who have been interned or subjected to assigned resi¬ 
dence, or who have been released from internment or 
assigned residence. The decisions of the courts or 
boards mentioned in the first paragraph of the present 
Article shall also, subject to the same conditions, be no¬ 
tified as rapidly as possible to the Protecting Power. 

Art. 44. In applying the measures of control men¬ 
tioned in the present Convention, the Detaining Power 
shall not treat as enemy aliens exclusively on the basis 
of their nationality de jure of an enemy State, refugees 
who do not, in fact, enjoy the protection of any govern¬ 
ment. 

Art. 45. Protected persons shall not be transferred 
to a Power which is not a party to the Convention. 

This provision shall in no way constitute an obsta¬ 
cle to the repatriation of protected persons, or to their 
return to their country of residence after the cessation 
of hostilities. 
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Protected persons may be transferred by the De¬ 
taining Power only to a Power which is a party to the 
present Convention and after the Detaining Power has 
satished itself of the willingness and ability of such 
transferee Power to apply the present Convention. If 
protected persons are transferred under such circum¬ 
stances, responsibility for the application of the present 
Convention rests on the Power accepting them, while 
they are in its custody. Nevertheless, if that Power fails 
to carry out the provisions of the present Convention 
in any important respect, the Power hy which the pro¬ 
tected persons were transferred shall, upon being so 
notihed by the Protecting Power, take effective mea¬ 
sures to correct the situation or shall request the return 
of the protected persons. Such request must be com¬ 
plied with. 

In no circumstances shall a protected person be 
transferred to a country where he or she may have rea¬ 
son to fear persecution for his or her political opinions 
or religious beliefs. 

The provisions of this Article do not constitute an 
obstacle to the extradition, in pursuance of extradition 
treaties concluded before the outbreak of hostilities, of 
protected persons accused of offences against ordinary 
criminal law. 

Art. 46. In so far as they have not heen previously 
withdrawn, restrictive measures taken regarding pro¬ 
tected persons shall be cancelled as soon as possible 
after the close of hostilities. 

Restrictive measures affecting their property shall 
be cancelled, in accordance with the law of the Detain¬ 
ing Power, as soon as possible after the close of hostili¬ 
ties. 

SECTION in 

Occupied Territories Art. 47. Protected persons who 
are in occupied territory shall not be deprived, in any 
case or in any manner whatsoever, of the benehts of the 
present Convention by any change introduced, as the 
result of the occupation of a territory, into the institu¬ 
tions or government of the said territory, nor hy any 
agreement concluded between the authorities of the oc¬ 
cupied territories and the Occupying Power, nor by any 
annexation by the latter of the whole or part of the oc¬ 
cupied territory. 

Art. 48. Protected persons who are not nationals of 
the Power whose territory is occupied, may avail them¬ 
selves of the right to leave the territory subject to the 
provisions of Article 35, and decisions thereon shall be 
taken in accordance with the procedure which the Oc¬ 
cupying Power shall establish in accordance with the 
said Article. 


Art. 49. Individual or mass forcible transfers, as 
well as deportations of protected persons from occu¬ 
pied territory to the territory of the Occupying Power 
or to that of any other country, occupied or not, are 
prohibited, regardless of their motive. 

Nevertheless, the Occupying Power may undertake 
total or partial evacuation of a given area if the security 
of the population or imperative military reasons so de¬ 
mand. Such evacuations may not involve the displace¬ 
ment of protected persons outside the bounds of the 
occupied territory except when for material reasons it 
is impossible to avoid such displacement. Persons thus 
evacuated shall be transferred back to their homes as 
soon as hostilities in the area in question have ceased. 

The Occupying Power undertaking such transfers 
or evacuations shall ensure, to the greatest practicable 
extent, that proper accommodation is provided to re¬ 
ceive the protected persons, that the removals are ef¬ 
fected in satisfactory conditions of hygiene, health, 
safety and nutrition, and that members of the same 
family are not separated. 

The Protecting Power shall be informed of any 
transfers and evacuations as soon as they have taken 
place. 

The Occupying Power shall not detain protected 
persons in an area particularly exposed to the dangers 
of war unless the security of the population or impera¬ 
tive military reasons so demand. 

The Occupying Power shall not deport or transfer 
parts of its own civilian population into the territory it 
occupies. 

Art. 50. The Occupying Power shall, with the co¬ 
operation of the national and local authorities, facilitate 
the proper working of all institutions devoted to the 
care and education of children. 

The Occupying Power shall take all necessary steps 
to facilitate the identihcation of children and the regis¬ 
tration of their parentage. It may not, in any case, 
change their personal status, nor enlist them in forma¬ 
tions or organizations subordinate to it. 

Should the local institutions be inadequate for the 
purpose, the Occupying Power shall make arrange¬ 
ments for the maintenance and education, if possible 
by persons of their own nationality, language and reli¬ 
gion, of children who are orphaned or separated from 
their parents as a result of the war and who cannot be 
adequately cared for by a near relative or friend. 

A special section of the Bureau set up in accor¬ 
dance with Article 136 shall be responsible for taking 
all necessary steps to identify children whose identity 
is in doubt. Particulars of their parents or other near 
relatives should always be recorded if available. 
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The Occupying Power shall not hinder the applica¬ 
tion of any preferential measures in regard to food, 
medical care and protection against the effects of war 
which may have been adopted prior to the occupation 
in favour of children under hfteen years, expectant 
mothers, and mothers of children under seven years. 

Art. 51. The Occupying Power may not compel 
protected persons to serve in its armed or auxiliary 
forces. No pressure or propaganda which aims at secur¬ 
ing voluntary enlistment is permitted. 

The Occupying Power may not compel protected 
persons to work unless they are over eighteen years of 
age, and then only on work which is necessary either 
for the needs of the army of occupation, or for the pub¬ 
lic utility services, or for the feeding, sheltering, cloth¬ 
ing, transportation or health of the population of the 
occupied country. Protected persons may not be com¬ 
pelled to undertake any work which would involve 
them in the obligation of taking part in military opera¬ 
tions. The Occupying Power may not compel protected 
persons to employ forcible means to ensure the security 
of the installations where they are performing compul¬ 
sory labour. 

The work shall be carried out only in the occupied 
territory where the persons whose services have been 
requisitioned are. Every such person shall, so far as 
possible, be kept in his usual place of employment. 
Workers shall be paid a fair wage and the work shall 
be proportionate to their physical and intellectual ca¬ 
pacities. The legislation in force in the occupied coun¬ 
try concerning working conditions, and safeguards as 
regards, in particular, such matters as wages, hours of 
work, equipment, preliminary training and compensa¬ 
tion for occupational accidents and diseases, shall be 
applicable to the protected persons assigned to the 
work referred to in this Article. 

In no case shall requisition of labour lead to a mo¬ 
bilization of workers in an organization of a military or 
semi-military character. 

Art. 52. No contract, agreement or regulation shall 
impair the right of any worker, whether voluntary or 
not and wherever he may be, to apply to the representa¬ 
tives of the Protecting Power in order to request the 
said Power’s intervention. 

All measures aiming at creating unemployment or 
at restricting the opportunities offered to workers in an 
occupied territory, in order to induce them to work for 
the Occupying Power, are prohibited. 

Art. 53. Any destruction by the Occupying Power 
of real or personal property belonging individually or 
collectively to private persons, or to the State, or to 
other public authorities, or to social or cooperative or¬ 


ganizations, is prohibited, except where such destruc¬ 
tion is rendered absolutely necessary by military opera¬ 
tions. 

Art. 54. The Occupying Power may not alter the 
status of public officials or judges in the occupied terri¬ 
tories, or in any way apply sanctions to or take any 
measures of coercion or discrimination against them, 
should they abstain from fulhlling their functions for 
reasons of conscience. 

This prohibition does not prejudice the application 
of the second paragraph of Article 51. It does not affect 
the right of the Occupying Power to remove public offi¬ 
cials from their posts. 

Art. 55. To the fullest extent of the means available 
to it, the Occupying Power has the duty of ensuring the 
food and medical supplies of the population; it should, 
in particular, bring in the necessary foodstuffs, medical 
stores and other articles if the resources of the occupied 
territory are inadequate. 

The Occupying Power may not requisition food¬ 
stuffs, articles or medical supplies available in the occu¬ 
pied territory, except for use by the occupation forces 
and administration personnel, and then only if the re¬ 
quirements of the civilian population have been taken 
into account. Subject to the provisions of other interna¬ 
tional Conventions, the Occupying Power shall make 
arrangements to ensure that fair value is paid for any 
requisitioned goods. 

The Protecting Power shall, at any time, be at liber¬ 
ty to verify the state of the food and medical supplies 
in occupied territories, except where temporary restric¬ 
tions are made necessary by imperative military re¬ 
quirements. 

Art. 56. To the fullest extent of the means available 
to it, the public Occupying Power has the duty of en¬ 
suring and maintaining, with the cooperation of na¬ 
tional and local authorities, the medical and hospital 
establishments and services, public health and hygiene 
in the occupied territory, with particular reference to 
the adoption and application of the prophylactic and 
preventive measures necessary to combat the spread of 
contagious diseases and epidemics. Medical personnel 
of all categories shall be allowed to carry out their du¬ 
ties. If new hospitals are set up in occupied territory 
and if the competent organs of the occupied State are 
not operating there, the occupying authorities shall, if 
necessary, grant them the recognition provided for in 
Article 18. In similar circumstances, the occupying au¬ 
thorities shall also grant recognition to hospital person¬ 
nel and transport vehicles under the provisions of Arti¬ 
cles 20 and 21. 

In adopting measures of health and hygiene and in 
their implementation, the Occupying Power shall take 
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into consideration the moral and ethical susceptibilities 
of the population of the occupied territory. 

Art. 57. The Occupying Power may requisition ci¬ 
vilian hospitals of hospitals only temporarily and only 
in cases of urgent necessity for the care of military 
wounded and sick, and then on condition that suitable 
arrangements are made in due time for the care and 
treatment of the patients and for the needs of the civil¬ 
ian population for hospital accommodation. 

The material and stores of civilian hospitals cannot 
be requisitioned so long as they are necessary for the 
needs of the civilian population. 

Art. 58. The Occupying Power shall permit minis¬ 
ters of religion to give spiritual assistance to the mem¬ 
bers of their religious communities. 

The Occupying Power shall also accept consign¬ 
ments of books and articles required for religious needs 
and shall facilitate their distribution in occupied terri¬ 
tory. 

Art. 59. If the whole or part of the population of 
an occupied territory is inadequately supplied, the Oc¬ 
cupying Power shall agree to relief schemes on behalf 
of the said population, and shall facilitate them by all 
the means at its disposal. 

Such schemes, which may be undertaken either by 
States or by impartial humanitarian organizations such 
as the International Committee of the Red Cross, shall 
consist, in particular, of the provision of consignments 
of foodstuffs, medical supplies and clothing. 

All Contracting Parties shall permit the free pas¬ 
sage of these consignments and shall guarantee their 
protection. 

A Power granting free passage to consignments on 
their way to territory occupied by an adverse Party to 
the conflict shall, however, have the right to search the 
consignments, to regulate their passage according to 
prescribed times and routes, and to be reasonably satis¬ 
fied through the Protecting Power that these consign¬ 
ments are to be used for the relief of the needy popula¬ 
tion and are not to be used for the benefit of the 
Occupying Power. 

Art. 60. Relief consignments shall in no way relieve 
the Occupying Power of any of its responsibilities 
under Articles 55, 56 and 59. The Occupying Power 
shall in no way whatsoever divert relief consignments 
from the purpose for which they are intended, except 
in cases of urgent necessity, in the interests of the pop¬ 
ulation of the occupied territory and with the consent 
of the Protecting Power. 

Art. 61. The distribution of the relief consignments 
referred to in the foregoing Articles shall be carried out 


with the cooperation and under the supervision of the 
Protecting Power. This duty may also be delegated, by 
agreement between the Occupying Power and the Pro¬ 
tecting Power, to a neutral Power, to the International 
Committee of the Red Cross or to any other impartial 
humanitarian body. 

Such consignments shall be exempt in occupied 
territory from all charges, taxes or customs duties un¬ 
less these are necessary in the interests of the economy 
of the territory. The Occupying Power shall facilitate 
the rapid distribution of these consignments. 

All Contracting Parties shall endeavour to permit 
the transit and transport, free of charge, of such relief 
consignments on their way to occupied territories. 

Art. 62. Subject to imperative reasons of security, 
protected persons in occupied territories shall be per¬ 
mitted to receive the individual relief consignments 
sent to them. 

Art. 63. Subject to temporary and exceptional mea¬ 
sures imposed for urgent reasons of security by the Oc¬ 
cupying Power: 

(a) recognized National Red Cross (Red Crescent, 
Red Lion and Sun) Societies shall be able to pursue 
their activities in accordance with Red Cross principles, 
as dehned by the International Red Cross Conferences. 
Other relief societies shall be permitted to continue 
their humanitarian activities under similar conditions; 
(b) the Occupying Power may not require any changes 
in the personnel or structure of these societies, which 
would prejudice the aforesaid activities. 

The same principles shall apply to the activities 
and personnel of special organizations of a non-military 
character, which already exist or which may be estab¬ 
lished, for the purpose of ensuring the living conditions 
of the civilian population by the maintenance of the es¬ 
sential public utility services, by the distribution of re¬ 
lief and by the organization of rescues. 

Art. 64. The penal laws of the occupied territory 
shall remain in force, with the exception that they may 
be repealed or suspended by the Occupying Power in 
cases where they constitute a threat to its security or 
an obstacle to the application of the present Conven¬ 
tion. 

Subject to tbe latter consideration and to the neces¬ 
sity for ensuring the effective administration of justice, 
the tribunals of the occupied territory shall continue to 
function in respect of all offences covered by the said 
laws. The Occupying Power may, however, subject the 
population of the occupied territory to provisions 
which are essential to enable the Occupying Power to 
fulfil its obligations under the present Convention, to 
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maintain the orderly government of the territory, and 
to ensure the security of the Occupying Power, of the 
members and property of the occupying forces or ad¬ 
ministration, and likewise of the establishments and 
lines of communication used by them. Art. 65. The 
penal provisions enacted by the Occupying Power shall 
not come into force before they have been published 
and brought to the knowledge of the inhabitants in 
their own language. The effect of these penal provisions 
shall not be retroactive. 

Art. 66. In case of a breach of the penal provisions 
promulgated by it by virtue of tbe second paragraph of 
Article 64 the Occupying Power may hand over the ac¬ 
cused to its properly constituted, non-political military 
courts, on condition that the said courts sit in the occu¬ 
pied country. Courts of appeal shall preferably sit in the 
occupied country. 

Art. 67. The courts shall apply only those provi¬ 
sions of law which were applicable prior to the offence, 
and which are in accordance with general principles of 
law, in particular the principle that the penalty shall be 
proportionate to the offence. They shall take into con¬ 
sideration the fact the accused is not a national of the 
Occupying Power. 

Art. 68. Protected persons who commit an offence 
which is solely intended to harm the Occupying Power, 
but which does not constitute an attempt on the life or 
limb of members of the occupying forces or administra¬ 
tion, nor a grave collective danger, nor seriously dam¬ 
age the property of the occupying forces or administra¬ 
tion or the installations used by them, shall be liable to 
internment or simple imprisonment, provided the du¬ 
ration of such internment or imprisonment is propor¬ 
tionate to the offence committed. Furthermore, intern¬ 
ment or imprisonment shall, for such offences, be the 
only measure adopted for depriving protected persons 
of liberty. Tbe courts provided for under Article 66 of 
the present Convention may at their discretion convert 
a sentence of imprisonment to one of internment for 
the same period. 

The penal provisions promulgated by the Occupy¬ 
ing Power in accordance with Articles 64 and 65 may 
impose the death penalty on a protected person only in 
cases where the person is guilty of espionage, of serious 
acts of sabotage against tbe military installations of the 
Occupying Power or of intentional offences which have 
caused the death of one or more persons, provided that 
such offences were punishable by death under the law 
of the occupied territory in force before the occupation 
began. 

The death penalty may not be pronounced on a 
protected person unless the attention of the court has 


been particularly called to the fact that since the ac¬ 
cused is not a national of the Occupying Power, he is 
not bound to it by any duty of allegiance. 

In any case, tbe death penalty may not be pro¬ 
nounced on a protected person wbo was under eigh¬ 
teen years of age at the time of the offence. 

Art. 69. In all cases the duration of the period dur¬ 
ing which a protected person accused of an offence is 
under arrest awaiting trial or punishment shall be de¬ 
ducted from any period of imprisonment of awarded. 

Art. 70. Protected persons shall not be arrested, 
prosecuted or convicted by tbe Occupying Power for 
acts committed or for opinions expressed before the oc¬ 
cupation, or during a temporary interruption thereof, 
with the exception of breaches of the laws and customs 
of war. 

Nationals of the occupying Power who, before the 
outbreak of hostilities, have sought refuge in the terri¬ 
tory of the occupied State, shall not be arrested, prose¬ 
cuted, convicted or deported from the occupied territo¬ 
ry, except for offences committed after the outbreak of 
hostilities, or for offences under common law commit¬ 
ted before the outbreak of hostilities which, according 
to the law of the occupied State, would have justified 
extradition in time of peace. 

Art. 71. No sentence shall be pronounced by the 
competent courts of the Occupying Power except after 
a regular trial. 

Accused persons who are prosecuted by the Occu¬ 
pying Power shall be promptly informed, in writing, in 
a language which they understand, of the particulars of 
the charges preferred against them, and shall be 
brought to trial as rapidly as possible. The Protecting 
Power shall be informed of all proceedings instituted 
by tbe Occupying Power against protected persons in 
respect of charges involving the death penalty or im¬ 
prisonment for two years or more; it shall be enabled, 
at any time, to obtain information regarding the state 
of such proceedings. Furthermore, the Protecting 
Power shall be entitled, on request, to be furnisbed 
with all particulars of these and of any other proceed¬ 
ings instituted by tbe Occupying Power against protect¬ 
ed persons. 

The notification to the Protecting Power, as pro¬ 
vided for in the second paragraph above, shall be sent 
immediately, and shall in any case reach the Protecting 
Power three weeks before the date of the first hearing. 
Unless, at the opening of the trial, evidence is submit¬ 
ted that the provisions of this Article are fully complied 
with, the trial shall not proceed. The notification shall 
include the following particulars: (a) description of the 
accused; (b) place of residence or detention; (c) specifi- 
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cation of the charge or charges (with mention of the 
penal provisions under which it is brought); (d) desig¬ 
nation of the court which will hear the case; (e) place 
and date of the first hearing. 

Art. 72. Accused persons shall have the right to 
present evidence necessary to their defence and may, 
in particular, call witnesses. They shall have the right 
to be assisted by a qualified advocate or counsel of their 
own choice, who shall be able to visit them freely and 
shall enjoy the necessary facilities for preparing the de¬ 
fence. 

Failing a choice by the accused, the Protecting 
Power may provide him with an advocate or counsel. 
When an accused person has to meet a serious charge 
and the Protecting Power is not functioning, the Occu¬ 
pying Power, subject to the consent of the accused, 
shall provide an advocate or counsel. 

Accused persons shall, unless they freely waive 
such assistance, be aided by an interpreter, both during 
preliminary investigation and during the hearing in 
court. They shall have at any time the right to object 
to the interpreter and to ask for his replacement. 

Art. 73. A convicted person shall have the right of 
appeal provided for by the laws applied by the court. 
Fie shall be fully informed of his right to appeal or peti¬ 
tion and of the time limit within which he may do so. 

The penal procedure provided in the present Sec¬ 
tion shall apply, as far as it is applicable, to appeals. 
Where the laws applied by the Court make no provi¬ 
sion for appeals, the convicted person shall have the 
right to petition against the finding and sentence to the 
competent authority of the Occupying Power. 

Art. 74. Representatives of the Protecting Power 
shall have the right to attend the trial of any protected 
person, unless the hearing has, as an exceptional mea¬ 
sure, to be held in camera in the interests of the security 
of the Occupying Power, which shall then notify the 
Protecting Power. A notification in respect of the date 
and place of trial shall be sent to the Protecting Power. 

Any judgement involving a sentence of death, or 
imprisonment for two years or more, shall be commu¬ 
nicated, with the relevant grounds, as rapidly as possi¬ 
ble to the Protecting Power. The notification shall con¬ 
tain a reference to the notification made under Article 
71 and, in the case of sentences of imprisonment, the 
name of the place where the sentence is to be served. 
A record of judgements other than those referred to 
above shall be kept by the court and shall be open to 
inspection by representatives of the Protecting Power. 
Any period allowed for appeal in the case of sentences 
involving the death penalty, or imprisonment of two 
years or more, shall not run until notification of judge¬ 
ment has been received by the Protecting Power. 


Art. 75. In no case shall persons condemned to 
death be deprived of the right of petition for pardon or 
reprieve. 

No death sentence shall be carried out before the 
expiration of a period of a least six months from the 
date of receipt by tbe Protecting Power of tbe notifica¬ 
tion of the final judgment confirming such death sen¬ 
tence, or of an order denying pardon or reprieve. 

The six months period of suspension of the death 
sentence herein prescribed may be reduced in individu¬ 
al cases in circumstances of grave emergency involving 
an organized threat to the security of the Occupying 
Power or its forces, provided always that the Protecting 
Power is notified of such reduction and is given reason¬ 
able time and opportunity to make representations to 
the competent occupying authorities in respect of such 
death sentences. 

Art. 76. Protected persons accused of offences shall 
be detained in the occupied country, and if convicted 
they shall serve their sentences therein. They shall, if 
possible, be separated from other detainees and shall 
enjoy conditions of food and hygiene which will be suf¬ 
ficient to keep them in good health, and which will be 
at least equal to those obtaining in prisons in the occu¬ 
pied country. They shall receive the medical attention 
required by their state of health. They shall also have 
the right to receive any spiritual assistance which they 
may require. 

Women shall be confined in separate quarters and 
shall be under the direct supervision of women. 

Proper regard shall be paid to the special treatment 
due to minors. Protected persons who are detained 
shall have the right to be visited by delegates of the Pro¬ 
tecting Power and of the International Committee of 
the Red Cross, in accordance with the provisions of Ar¬ 
ticle 143. 

Such persons shall have the right to receive at least 
one relief parcel monthly. 

Art. 77. Protected persons who have been accused 
of offences or convicted by the courts in occupied terri¬ 
tory, shall be handed over at the close of occupation, 
with the relevant records, to the authorities of the liber¬ 
ated territory. 

Art. 78. If the Occupying Power considers it neces¬ 
sary, for imperative reasons of security, to take safety 
measures concerning protected persons, it may, at the 
most, subject them to assigned residence or to intern¬ 
ment. 

Decisions regarding such assigned residence or in¬ 
ternment shall be made according to a regular proce¬ 
dure to be prescribed by the Occupying Power in accor- 
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dance with the provisions of the present Convention. 
This procedure shall include the right of appeal for the 
parties concerned. Appeals shall be decided with the 
least possible delay. In the event of the decision being 
upheld, it shall be subject to periodical review, if possi¬ 
ble every six months, by a competent body set up by 
the said Power. 

Protected persons made subject to assigned resi¬ 
dence and thus required to leave their homes shall 
enjoy the full beneht of Article 39 of the present Con¬ 
vention. 

SECTION IV 

Regulations for the Treatment of Internees 
CHAPTER I 

General Provisions Art. 79. The Parties to the conflict 
shall not intern protected persons, except in accor¬ 
dance with the provisions of Articles 41, 42, 43, 68 and 
78. 

Art. 80. Internees shall retain their full civil capaci¬ 
ty and shall exercise such attendant rights as may be 
compatible with their status. 

Art. 81. Parties to the conflict who intern protected 
persons shall be bound to provide free of charge for 
their maintenance, and to grant them also the medical 
attention required by their state of health. 

No deduction from the allowances, salaries or 
credits due to the internees shall be made for the repay¬ 
ment of these costs. 

The Detaining Power shall provide for the support 
of those dependent on the internees, if such depen¬ 
dents are without adequate means of support or are un¬ 
able to earn a living. 

Art. 82. The Detaining Power shall, as far as possi¬ 
ble, accommodate the internees according to their na¬ 
tionality, language and customs. Internees who are na¬ 
tionals of the same country shall not be separated 
merely because they have different languages. 

Throughout the duration of their internment, 
members of the same family, and in particular parents 
and children, shall be lodged together in the same place 
of internment, except when separation of a temporary 
nature is necessitated for reasons of employment or 
health or for the purposes of enforcement of the provi¬ 
sions of Chapter IX of the present Section. Internees 
may request that their children who are left at liberty 
without parental care shall be interned with them. 

Wherever possible, interned members of the same 
family shall be housed in the same premises and given 
separate accommodation from other internees, together 
with facilities for leading a proper family life. 


CHAPTER II 

Places of Internment Art. 83. The Detaining Power 
shall not set up places of internment in areas particular¬ 
ly exposed to the dangers of war. 

The Detaining Power shall give the enemy Powers, 
through the intermediary of the Protecting Powers, all 
useful information regarding the geographical location 
of places of internment. 

Whenever military considerations permit, intern¬ 
ment camps shall be indicated by the letters IC, placed 
so as to be clearly visible in the daytime from the air. 
The Powers concerned may, however, agree upon any 
other system of marking. No place other than an in¬ 
ternment camp shall be marked as such. 

Art. 84. Internees shall be accommodated and ad¬ 
ministered separately from prisoners of war and from 
persons deprived of liberty for any other reason. 

Art. 85. The Detaining Power is bound to take all 
necessary and possible measures to ensure that protect¬ 
ed persons shall, from the outset of their internment, 
be accommodated in buildings or quarters which afford 
every possible safeguard as regards hygiene and health, 
and provide efficient protection against the rigours of 
the climate and the effects of the war. In no case shall 
permanent places of internment be situated in un¬ 
healthy areas or in districts, the climate of which is in¬ 
jurious to the internees. In all cases where the district, 
in which a protected person is temporarily interned, is 
an unhealthy area or has a climate which is harmful to 
his health, he shall be removed to a more suitable place 
of internment as rapidly as circumstances permit. 

The premises shall be fully protected from damp¬ 
ness, adequately heated and lighted, in particular be¬ 
tween dusk and lights out. The sleeping quarters shall 
be sufficiently spacious and well ventilated, and the in¬ 
ternees shall have suitable bedding and sufficient blan¬ 
kets, account being taken of the climate, and the age, 
sex, and state of health of the internees. 

Internees shall have for their use, day and night, 
sanitary conveniences which conform to the rules of 
hygiene, and are constantly maintained in a state of 
cleanliness. They shall be provided with sufficient 
water and soap for their daily personal toilet and for 
washing their personal laundry; installations and facili¬ 
ties necessary for this purpose shall be granted to them. 
Showers or baths shall also be available. The necessary 
time shall be set aside for washing and for cleaning. 

Whenever it is necessary, as an exceptional and 
temporary measure, to accommodate women internees 
who are not members of a family unit in the same place 
of internment as men, the provision of separate sleep- 
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ing quarters and sanitary conveniences for the use of 
such women internees shall be obligatory. Art. 86. The 
Detaining Power shall place at the disposal of interned 
persons, of whatever denomination, premises suitable 
for the holding of their religious services. 

Art. 87. Canteens shall be installed in every place 
of internment, except where other suitable facilities are 
available. Their purpose shall be to enable internees to 
make purchases, at prices not higher than local market 
prices, of foodstuffs and articles of everyday use, in¬ 
cluding soap and tobacco, such as would increase their 
personal well-being and comfort. 

Prohts made by canteens shall be credited to a wel¬ 
fare fund to be set up for each place of internment, and 
administered for the beneht of the internees attached 
to such place of internment. The Internee Committee 
provided for in Article 102 shall have the right to check 
the management of the canteen and of the said fund. 

When a place of internment is closed down, the 
balance of the welfare fund shall be transferred to the 
welfare fund of a place of internment for internees of 
the same nationality, or, if such a place does not exist, 
to a central welfare fund which shall be administered 
for the beneht of all internees remaining in the custody 
of the Detaining Power. In case of a general release, the 
said prohts shall be kept by the Detaining Power, sub¬ 
ject to any agreement to the contrary between the Pow¬ 
ers concerned. 

Art. 88. In all places of internment exposed to air 
raids and other hazards of war, shelters adequate in 
number and structure to ensure the necessary protec¬ 
tion shall be installed. In case of alarms, the measures 
internees shall be free to enter such shelters as quickly 
as possible, excepting those who remain for the protec¬ 
tion of their quarters against the aforesaid hazards. Any 
protective measures taken in favour of the population 
shall also apply to them. All due precautions must be 
taken in places of internment against the danger of hre. 

CHAPTER III 

Food and Clothing Art. 89. Daily food rations for in¬ 
ternees shall be sufficient in quantity, quality and vari¬ 
ety to keep internees in a good state of health and pre¬ 
vent the development of nutritional dehciencies. 
Account shall also be taken of the customary diet of the 
internees. 

Internees shall also be given the means by which 
they can prepare for themselves any additional food in 
their possession. 

Sufficient drinking water shall be supplied to in¬ 
ternees. The use of tobacco shall be permitted. 

Internees who work shall receive additional rations 
in proportion to the kind of labour which they perform. 


Expectant and nursing mothers and children 
under hfteen years of age, shall be given additional 
food, in proportion to their physiological needs. 

Art. 90. When taken into custody, internees shall 
be given all facilities to provide themselves with the 
necessary clothing, footwear and change of underwear, 
and later on, to procure further supplies if required. 
Should any internees not have sufficient clothing, ac¬ 
count being taken of the climate, and be unable to pro¬ 
cure any, it shall be provided free of charge to them by 
the Detaining Power. 

The clothing supplied by the Detaining Power to 
internees and the outward markings placed on their 
own clothes shall not be ignominious nor expose them 
to ridicule. 

Workers shall receive suitable working outhts, in¬ 
cluding protective clothing, whenever the nature of 
their work so requires. 

CHAPTER IV 

Hygiene and Medical Attention Art. 91. Every place of 
internment shall have an adequate infirmary, under the 
direction of a qualihed doctor, where internees may 
have the attention they require, as well as appropriate 
diet. Isolation wards shall be set aside for cases of con¬ 
tagious or mental diseases. 

Maternity cases and internees suffering from seri¬ 
ous diseases, or whose condition requires special treat¬ 
ment, a surgical operation or hospital care, must be ad¬ 
mitted to any institution where adequate treatment can 
be given and shall receive care not inferior to that pro¬ 
vided for the general population. Internees shall, for 
preference, have the attention of medical personnel of 
their own nationality. 

Internees may not be prevented from presenting 
themselves to the medical authorities for examination. 
The medical authorities of the Detaining Power shall, 
upon request, issue to every internee who has under¬ 
gone treatment an official certihcate showing the na¬ 
ture of his illness or injury, and the duration and nature 
of the treatment given. A duplicate of this certificate 
shall be forwarded to the Central Agency provided for 
in Article 140. 

Treatment, including the provision of any appara¬ 
tus necessary for the maintenance of internees in good 
health, particularly dentures and other artihcial appli¬ 
ances and spectacles, shall be free of charge to the in¬ 
ternee. 

Art. 92. Medical inspections of internees shall be 
made at least once a month. Their purpose shall be, in 
particular, to supervise the general state of health, nu- 
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trition and cleanliness of internees, and to detect conta¬ 
gious diseases, especially tuberculosis, malaria, and ve¬ 
nereal diseases. Such inspections shall include, in 
particular, the checking of weight of each internee and, 
at least once a year, radioscopic examination. 

CHAPTER V 

Religious, Intellectual and Physical Activities Art. 93. 
Internees shall enjoy complete latitude in the exercise 
of their religious duties, including attendance at the 
services of their faith, on condition that they comply 
with the disciplinary routine prescribed by the detain¬ 
ing authorities. 

Ministers of religion who are interned shall be al¬ 
lowed to minister freely to the members of their com¬ 
munity. For this purpose the Detaining Power shall en¬ 
sure their equitable allocation amongst the various 
places of internment in which there are internees 
speaking the same language and belonging to the same 
religion. Should such ministers be too few in number, 
the Detaining Power shall provide them with the neces¬ 
sary facilities, including means of transport, for moving 
from one place to another, and they shall be authorized 
to visit any internees who are in hospital. Ministers of 
religion shall be at liberty to correspond on matters 
concerning their ministry with the religious authorities 
in the country of detention and, as far as possible, with 
the international religious organizations of their faith. 
Such correspondence shall not be considered as form¬ 
ing a part of the quota mentioned in Article 107. It 
shall, however, be subject to the provisions of Article 
112 . 

When internees do not have at their disposal the 
assistance of ministers of their faith, or should these lat¬ 
ter be too few in number, the local religious authorities 
of the same faith may appoint, in agreement with the 
Detaining Power, a minister of the internees’ faith or, 
if such a course is feasible from a denominational point 
of view, a minister of similar religion or a qualified lay¬ 
man. The latter shall enjoy the facilities granted to the 
ministry he has assumed. Persons so appointed shall 
comply with all regulations laid down by the Detaining 
Power in the interests of discipline and security. 

Art. 94. The Detaining Power shall encourage in¬ 
tellectual, educational and recreational pursuits, sports 
and games amongst internees, whilst leaving them free 
to take part in them or not. It shall take all practicable 
measures to ensure the exercise thereof, in particular 
by providing suitable premises. All possible facilities 
shall be granted to internees to continue their studies 
or to take up new subjects. The education of children 
and young people shall be ensured; they shall be al¬ 
lowed to attend schools either within the place of in¬ 
ternment or outside. 


Internees shall be given opportunities for physical 
exercise, sports and outdoor games. For this purpose, 
sufficient open spaces shall be set aside in all places of 
internment. Special playgrounds shall be reserved for 
children and young people. 

Art. 95. The Detaining Power shall not employ in¬ 
ternees as workers, unless they so desire. Employment 
which, if undertaken under compulsion by a protected 
person not in internment, would involve a breach of 
Articles 40 or 51 of the present Convention, and em¬ 
ployment on work which is of a degrading or humiliat¬ 
ing character are in any case prohibited. 

After a working period of six weeks, internees shall 
be free to give up work at any moment, subject to eight 
days’ notice. 

These provisions constitute no obstacle to the right 
of the Detaining Power to employ interned doctors, 
dentists and other medical personnel in their profes¬ 
sional capacity on behalf of their fellow internees, or to 
employ internees for administrative and maintenance 
work in places of internment and to detail such persons 
for work in the kitchens or for other domestic tasks, or 
to require such persons to undertake duties connected 
with the protection of internees against aerial bombard¬ 
ment or other war risks. No internee may, however, be 
required to perform tasks for which he is, in the opin¬ 
ion of a medical officer, physically unsuited. 

The Detaining Power shall take entire responsibili¬ 
ty for all working conditions, for medical attention, for 
the payment of wages, and for ensuring that all em¬ 
ployed internees receive compensation for occupation¬ 
al accidents and diseases. The standards prescribed for 
the said working conditions and for compensation shall 
be in accordance with the national laws and regula¬ 
tions, and with the existing practice; they shall in no 
case be inferior to those obtaining for work of the same 
nature in the same district. Wages for work done shall 
be determined on an equitable basis by special agree¬ 
ments between the internees, the Detaining Power, 
and, if the case arises, employers other than the Detain¬ 
ing Power to provide for free maintenance of internees 
and for the medical attention which their state of health 
may require. Internees permanently detailed for catego¬ 
ries of work mentioned in the third paragraph of this 
Article, shall be paid fair wages by the Detaining Power. 
The working conditions and the scale of compensation 
for occupational accidents and diseases to internees, 
thus detailed, shall not be inferior to those applicable 
to work of the same nature in the same district. 

Art. 96. All labour detachments shall remain part 
of and dependent upon a place of internment. The 
competent authorities of the Detaining Power and the 
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commandant of a place of internment shall be responsi¬ 
ble for the observance in a labour detachment of the 
provisions of the present Convention. The comman¬ 
dant shall keep an up-to-date list of the labour detach¬ 
ments subordinate to him and shall communicate it to 
the delegates of the Protecting Power, of the Interna¬ 
tional Committee of the Red Cross and of other human¬ 
itarian organizations who may visit the places of intern¬ 
ment. 

CHAPTER VI 

Personal Property and Financial Resources Art. 97. In¬ 
ternees shall be permitted to retain articles of personal 
use. Monies, cheques, bonds, etc., and valuables in 
their possession may not be taken from them except in 
accordance with established procedure. Detailed re¬ 
ceipts shall be given therefore. 

The amounts shall be paid into the account of 
every internee as provided for in Article 98. Such 
amounts may not be converted into any other currency 
unless legislation in force in the territory in which the 
owner is interned so requires or the internee gives his 
consent. 

Articles which have above all a personal or senti¬ 
mental value may not be taken away. 

A woman internee shall not be searched except by 
a woman. 

On release or repatriation, internees shall be given 
all articles, monies or other valuables taken from them 
during internment and shall receive in currency the 
balance of any credit to their accounts kept in accor¬ 
dance with Article 98, with the exception of any articles 
or amounts withheld by the Detaining Power by virtue 
of its legislation in force. If the property of an internee 
is so withheld, the owner shall receive a detailed re¬ 
ceipt. 

Family or identity documents in the possession of 
internees may not be taken away without a receipt 
being given. At no time shall internees be left without 
identity documents. If they have none, they shall be is¬ 
sued with special documents drawn up by the detaining 
authorities, which will serve as their identity papers 
until the end of their internment. 

Internees may keep on their persons a certain 
amount of money, in cash or in the shape of purchase 
coupons, to enable them to make purchases. 

Art. 98. All internees shall receive regular allow¬ 
ances, sufficient to enable them to purchase goods and 
articles, such as tobacco, toilet requisites, etc. Such al¬ 
lowances may take the form of credits or purchase cou¬ 
pons. 

Furthermore, internees may receive allowances 
from the Power to which they owe allegiance, the Pro¬ 


tecting Powers, the organizations which may assist 
them, or their families, as well as the income on their 
property in accordance with the law of the Detaining 
Power. The amount of allowances granted by tbe Power 
to which they owe allegiance shall be the same for each 
category of internees (infirm, sick, pregnant women, 
etc.) but may not be allocated by that Power or distrib¬ 
uted by the Detaining Power on the basis of discrimina¬ 
tions between internees which are prohibited by Article 
27 of the present Convention. 

The Detaining Power shall open a regular account 
for every internee, to which shall be credited the allow¬ 
ances named in the present Article, the wages earned 
and the remittances received, together with such sums 
taken from him as may be available under the legisla¬ 
tion in force in the territory in which he is interned. In¬ 
ternees shall be granted all facilities consistent with the 
legislation in force in such territory to make remit¬ 
tances to their families and to other dependants. They 
may draw from their accounts the amounts necessary 
for their personal expenses, within the limits fixed by 
the Detaining Power. They shall at all times be afforded 
reasonable facilities for consulting and obtaining copies 
of their accounts. A statement of accounts shall be fur¬ 
nished to the Protecting Power, on request, and shall 
accompany the internee in case of transfer. 

CHAPTER VII 

Administration and Discipline Art. 99. Every place of 
internment shall be put under the authority of a re¬ 
sponsible officer, chosen from the regular military 
forces or the regular civil administration of the Detain¬ 
ing Power. The officer in charge of the place of intern¬ 
ment must have in his possession a copy of the present 
Convention in the official language, or one of the offi¬ 
cial languages, of his country and shall be responsible 
for its application. Tbe staff in control of internees shall 
be instructed in the provisions of the present Conven¬ 
tion and of the administrative measures adopted to en¬ 
sure its application. 

The text of the present Convention and the texts 
of special agreements concluded under the said Con¬ 
vention shall be posted inside tbe place of internment, 
in a language which the internees understand, or shall 
be in the possession of the Internee Committee. 

Regulations, orders, notices and publications of 
every kind shall be communicated to the internees and 
posted inside the places of internment, in a language 
which they understand. 

Every order and command addressed to internees 
individually must, likewise, be given in a language 
which they understand. 
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Art. 100. The disciplinary regime in places of in¬ 
ternment shall be consistent with humanitarian princi¬ 
ples, and shall in no circumstances include regulations 
imposing on internees any physical exertion dangerous 
to their health or involving physical or moral victimiza¬ 
tion. Identification by tattooing or imprinting signs or 
markings on the body, is prohibited. 

In particular, prolonged standing and roll-calls, 
punishment drill, military drill and manoeuvres, or the 
reduction of food rations, are prohibited. Art. 101. In¬ 
ternees shall have the right to present to the authorities 
in whose power they are, any petition with regard to 
the conditions of internment to which they are subject¬ 
ed. 

They shall also have the right to apply without re¬ 
striction through the Internee Committee or, if they 
consider it necessary, direct to the representatives of 
the Protecting Power, in order to indicate to them any 
points on which they may have complaints to make 
with regard to the conditions of internment. 

Such petitions and complaints shall be transmitted 
forthwith and without alteration, and even if the latter 
are recognized to be unfounded, they may not occasion 
any punishment. 

Periodic reports on the situation in places of in¬ 
ternment and as to the needs of the internees may be 
sent by tbe Internee Committees to the representatives 
of the Protecting Powers. 

Art. 102. In every place of internment, the intern¬ 
ees shall freely elect by secret ballot every six months, 
the members of a Committee empowered to represent 
them before tbe Detaining and the Protecting Powers, 
the International Committee of the Red Cross and any 
other organization which may assist them. The mem¬ 
bers of the Committee shall be eligible for re-election. 

Internees so elected shall enter upon their duties 
after their election has been approved by the detaining 
authorities. The reasons for any refusals or dismissals 
shall be communicated to the Protecting Powers con¬ 
cerned. 

Art. 103. The Internee Committees shall further 
the physical, spiritual and intellectual well-being of the 
internees. 

In case the internees decide, in particular, to orga¬ 
nize a system of mutual assistance amongst themselves, 
this organization would be within the competence of 
the Committees in addition to the special duties en¬ 
trusted to them under other provisions of the present 
Convention. 

Art. 104. Members of Internee Committees shall 
not be required to perform any other work, if the ac¬ 


complishment of their duties is rendered more difficult 
thereby. 

Members of Internee Committees may appoint 
from amongst the internees such assistants as they may 
require. All material facilities shall be granted to them, 
particularly a certain freedom of movement necessary 
for the accomplishment of their duties (visits to labour 
detachments, receipt of supplies, etc.). 

All facilities shall likewise be accorded to members 
of Internee Committees for communication by post and 
telegraph with the detaining authorities, the Protecting 
Powers, the International Committee of the Red Cross 
and their delegates, and with the organizations which 
give assistance to internees. Committee members in la¬ 
bour detachments shall enjoy similar facilities for com¬ 
munication with their Internee Committee in the prin¬ 
cipal place of internment. Such communications shall 
not be limited, nor considered as forming a part of the 
quota mentioned in Article 107. 

Members of Internee Committees who are trans¬ 
ferred shall be allowed a reasonable time to acquaint 
their successors with current affairs. 

CHAPTER VIII 

Relations with the Exterior Art. 105. Immediately 
upon interning protected persons, the Detaining Pow¬ 
ers shall inform them, the Power to which they owe al¬ 
legiance and their Protecting Power of the measures 
taken for executing the provisions of the present Chap¬ 
ter. The Detaining Powers shall likewise inform the 
Parties concerned of any subsequent modifications of 
such measures. 

Art. 106. As soon as he is interned, or at the latest 
not more than one week after his arrival in a place of 
internment, and likewise in cases of sickness or transfer 
to another place of internment or to a hospital, every 
internee shall be enabled to send direct to his family, 
on the one hand, and to the Central Agency provided 
for by Article 140, on the other, an internment card 
similar, if possible, to the model annexed to the present 
Convention, informing his relatives of his detention, 
address and state of health. The said cards shall be for¬ 
warded as rapidly as possible and may not be delayed 
in any way. 

Art. 107. Internees shall be allowed to send and re¬ 
ceive letters and cards. If the Detaining Power deems 
it necessary to limit the number of letters and cards 
sent by each internee, the said number shall not be less 
than two letters and four cards monthly; these shall be 
drawn up so as to conform as closely as possible to the 
models annexed to the present Convention. If limita¬ 
tions must be placed on the correspondence addressed 
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to internees, they may be ordered only by the Power to 
which such internees owe allegiance, possibly at the re¬ 
quest of the Detaining Power. Such letters and cards 
must be conveyed with reasonable dispatch; they may 
not be delayed or retained for disciplinary reasons. 

Internees who have been a long time without news, 
or who find it impossible to receive news from their rel¬ 
atives, or to give them news by the ordinary postal 
route, as well as those who are at a considerable dis¬ 
tance from their homes, shall be allowed to send tele¬ 
grams, the charges being paid by them in the currency 
at their disposal. They shall likewise benefit by this pro¬ 
vision in cases which are recognized to be urgent. 

As a rule, internees’ mail shall be written in their 
own language. The Parties to the conflict may authorize 
correspondence in other languages. 

Art. 108. Internees shall be allowed to receive, by 
post or by any other means, individual parcels or col¬ 
lective shipments containing in particular foodstuffs, 
clothing, medical supplies, as well as books and objects 
of a devotional, educational or recreational character 
which may meet their needs. Such shipments shall in 
no way free the Detaining Power from the obligations 
imposed upon it by virtue of the present Convention. 

Should military necessity require the quantity of 
such shipments to be limited, due notice thereof shall 
be given to the Protecting Power and to the Interna¬ 
tional Committee of the Red Cross, or to any other or¬ 
ganization giving assistance to the internees and re¬ 
sponsible for the forwarding of such shipments. 

The conditions for the sending of individual par¬ 
cels and collective shipments shall, if necessary, be the 
subject of special agreements between the Powers con¬ 
cerned, which may in no case delay the receipt by the 
internees of relief supplies. Parcels of clothing and 
foodstuffs may not include books. Medical relief sup¬ 
plies shall, as a rule, be sent in collective parcels. 

Art. 109. In the absence of special agreements be¬ 
tween Parties to the conflict regarding the conditions 
for the receipt and distribution of collective relief ship¬ 
ments, the regulations concerning collective relief 
which are annexed to the present Convention shall be 
applied. 

The special agreements provided for above shall in 
no case restrict the right of Internee Committees to take 
possession of collective relief shipments intended for 
internees, to undertake their distribution and to dis¬ 
pose of them in the interests of the recipients. Nor shall 
such agreements restrict the right of representatives of 
the Protecting Powers, the International Committee of 
the Red Cross, or any other organization giving assis¬ 
tance to internees and responsible for the forwarding 


of collective shipments, to supervise their distribution 
to the recipients. 

Art. 110. An relief shipments for internees shall be 
exempt from import, customs and other dues. 

All matter sent by mail, including relief parcels 
sent by parcel post and remittances of money, ad¬ 
dressed from other countries to internees or dispatched 
by them through the post office, either direct or 
through the Information Bureaux provided for in Arti¬ 
cle 136 and the Central Information Agency provided 
for in Article 140, shall be exempt from all postal dues 
both in the countries of origin and destination and in 
intermediate countries. To this effect, in particular, the 
exemption provided by the Universal Postal Conven¬ 
tion of 1947 and by the agreements of the Universal 
Postal Union in favour of civilians of enemy nationality 
detained in camps or civilian prisons, shall be extended 
to the other interned persons protected by the present 
Convention. The countries not signatory to the above- 
mentioned agreements shall be bound to grant freedom 
from charges in the same circumstances. 

The cost of transporting relief shipments which are 
intended for internees and which, by reason of their 
weight or any other cause, cannot be sent through the 
post office, shall be borne by the Detaining Power in 
all the territories under its control. Other Powers which 
are Parties to the present Convention shall bear the cost 
of transport in their respective territories. 

Costs connected with the transport of such ship¬ 
ments, which are not covered by the above paragraphs, 
shall be charged to the senders. 

The High Contracting Parties shall endeavour to 
reduce, so far as possible, the charges for telegrams sent 
by internees, or addressed to them. 

Art. 111. Should military operations prevent the 
Powers concerned from fulfilling their obligation to en¬ 
sure the conveyance of the mail and relief shipments 
provided for in Articles 106, 107, 108 and 113, the Pro¬ 
tecting Powers concerned, the International Commit¬ 
tee of the Red Cross or any other organization duly ap¬ 
proved by the Parties to the conflict may undertake to 
ensure the conveyance of such shipments by suitable 
means (rail, motor vehicles, vessels or aircraft, etc.). 
For this purpose, the High Contracting Parties shall en¬ 
deavour to supply them with such transport, and to 
allow its circulation, especially by granting the neces¬ 
sary safe-conducts. 

Such transport may also be used to convey: (a) cor¬ 
respondence, lists and reports exchanged between the 
Central Information Agency referred to in Article 140 
and the National Bureaux referred to in Article 136; (b) 
correspondence and reports relating to internees which 
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the Protecting Powers, the International Committee of 
the Red Cross or any other organization assisting the 
internees exchange either with their own delegates or 
with the Parties to the conflict. 

These provisions in no way detract from the right 
of any Party to the conflict to arrange other means of 
transport if it should so prefer, nor preclude the grant¬ 
ing of safe-conducts, under mutually agreed condi¬ 
tions, to such means of transport. 

The costs occasioned by the use of such means of 
transport shall be borne, in proportion to the impor¬ 
tance of the shipments, by the Parties to the conflict 
whose nationals are benefited thereby. 

Art. 112. The censoring of correspondence ad¬ 
dressed to internees or dispatched by them shall be 
done as quickly as possible. 

The examination of consignments intended for in¬ 
ternees shall not be carried out under conditions that 
will expose the goods contained in them to deteriora¬ 
tion. It shall be done in the presence of the addressee, 
or of a fellow-internee duly delegated by him. The de¬ 
livery to internees of individual or collective consign¬ 
ments shall not be delayed under the pretext of difficul¬ 
ties of censorship. 

Any prohibition of correspondence ordered by the 
Parties to the conflict either for military or political rea¬ 
sons, shall be only temporary and its duration shall be 
as short as possible. 

Art. 113. The Detaining Powers shall provide all 
reasonable execution facilities for the transmission, 
through the Protecting Power or the Central Agency 
provided for in Article 140, or as otherwise required, 
of wills, powers of attorney, letters of authority, or any 
other documents intended for internees or dispatched 
by them. 

In all cases the Detaining Powers shall facilitate the 
execution and authentication in due legal form of such 
documents on behalf of internees, in particular by al¬ 
lowing them to consult a lawyer. 

Art. 114. The Detaining Power shall afford intern¬ 
ees all facilities to enable them to manage their proper¬ 
ty, provided this is not incompatible with the condi¬ 
tions of internment and the law which is applicable. 
For this purpose, the said Power may give them permis¬ 
sion to leave the place of internment in urgent cases 
and if circumstances allow. 

Art. 115. In all cases where an internee is a party 
to proceedings in any court, the Detaining Power shall, 
if he so requests, cause the court to be informed of his 
detention and shall, within legal limits, ensure that all 
necessary steps are taken to prevent him from being in 


any way prejudiced, by reason of his internment, as re¬ 
gards the preparation and conduct of his case or as re¬ 
gards the execution of any judgment of the court. 

Art. 116. Every internee shall be allowed to receive 
visitors, especially near relatives, at regular intervals 
and as frequently as possible. 

As far as is possible, internees shall be permitted 
to visit their homes in urgent cases, particularly in 
cases of death or serious illness of relatives. 

CHAPTER IX 

Penal and Disciplinary Sanctions Art. 117. Subject to 
the provisions of the present Chapter, the laws in force 
in the territory in which they are detained will continue 
to apply to internees who commit offences during in¬ 
ternment. 

If general laws, regulations or orders declare acts 
committed by internees to be punishable, whereas the 
same acts are not punishable when committed by per¬ 
sons who are not internees, such acts shall entail disci¬ 
plinary punishments only. No internee may be pun¬ 
ished more than once for the same act, or on the same 
count. 

Art. 118. The courts or authorities shall in passing 
sentence take as far as possible into account the fact 
that the defendant is not a national of the Detaining 
Power. They shall be free to reduce the penalty pre¬ 
scribed for the offence with which the internee is 
charged and shall not be obliged, to this end, to apply 
the minimum sentence prescribed. 

Imprisonment in premises without daylight, and, 
in general, all forms of cruelty without exception are 
forbidden. 

Internees who have served disciplinary or judicial 
sentences shall not be treated differently from other in¬ 
ternees. 

The duration of preventive detention undergone 
by an internee shall be deducted from any disciplinary 
or judicial penalty involving confinement to which he 
may be sentenced. 

Internee Committees shall be informed of all judi¬ 
cial proceedings instituted against internees whom they 
represent, and of their result. 

Art. 119. The disciplinary punishments applicable 
to internees shall be the following: (1) a fine which 
shall not exceed 50 per cent of the wages which the in¬ 
ternee would otherwise receive under the provisions of 
Article 95 during a period of not more than thirty days. 

(2) discontinuance of privileges granted over and above 
the treatment provided for by the present Convention 

(3) fatigue duties, not exceeding two hours daily, in 
connection with the maintenance of the place of intern¬ 
ment. (4) confinement. 
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In no case shall disciplinary penalties be inhuman, 
brutal or dangerous for the health of internees. Account 
shall be taken of the internee’s age, sex and state of 
health. 

The duration of any single punishment shall in no 
case exceed a maximum of thirty consecutive days, 
even if the internee is answerable for several breaches 
of discipline when his case is dealt with, whether such 
breaches are connected or not. 

Art. 120. Internees who are recaptured after having 
escaped or when attempting to escape, shall be liable 
only to disciplinary punishment in respect of this act, 
even if it is a repeated offence. 

Article 118, paragraph 3, notwithstanding, intern¬ 
ees punished as a result of escape or attempt to escape, 
may be subjected to special surveillance, on condition 
that such surveillance does not affect the state of their 
health, that it is exercised in a place of internment and 
that it does not entail the abolition of any of the safe¬ 
guards granted by the present Convention. 

Internees who aid and abet an escape or attempt to 
escape, shall be liable on this count to disciplinary pun¬ 
ishment only. 

Art. 121. Escape, or attempt to escape, even if it is 
a repeated offence, shall not be deemed an aggravating 
circumstance in cases where an internee is prosecuted 
for offences committed during his escape. 

The Parties to the conflict shall ensure that the 
competent authorities exercise leniency in deciding 
whether punishment inflicted for an offence shall be of 
a disciplinary or judicial nature, especially in respect of 
acts committed in connection with an escape, whether 
successful or not. 

Art. 122. Acts which constitute offences against 
discipline shall be investigated immediately. This rule 
shall be applied, in particular, in cases of escape or at¬ 
tempt to escape. Recaptured internees shall be handed 
over to the competent authorities as soon as possible. 

In cases of offences against discipline, confinement 
awaiting trial shall be reduced to an absolute minimum 
for all internees, and shall not exceed fourteen days. Its 
duration shall in any case be deducted from any sen¬ 
tence of confinement. 

The provisions of Articles 124 and 125 shall apply 
to internees who are in confinement awaiting trial for 
offences against discipline. 

Art. 123. Without prejudice to the competence of 
courts and higher authorities, disciplinary punishment 
may be ordered only by the commandant of the place 
of internment, or by a responsible officer or official wbo 
replaces him, or to whom he has delegated his disci¬ 
plinary powers. 


Before any disciplinary punishment is awarded, the 
accused internee shall be given precise information re¬ 
garding tbe offences of which he is accused, and given 
an opportunity of explaining his conduct and of de¬ 
fending himself. He shall be permitted, in particular, to 
call witnesses and to have recourse, if necessary, to the 
services of a qualified interpreter. The decision shall be 
announced in the presence of the accused and of a 
member of the Internee Committee. 

The period elapsing between tbe time of award of 
a disciplinary punishment and its execution shall not 
exceed one month. 

When an internee is awarded a further disciplinary 
punishment, a period of at least three days shall elapse 
between the execution of any two of the punishments, 
if the duration of one of these is ten days or more. 

A record of disciplinary punishments shall be 
maintained by the commandant of the place of intern¬ 
ment and shall be open to inspection by representatives 
of the Protecting Power. 

Art. 124. Internees shall not in any case be trans¬ 
ferred to penitentiary establishments (prisons, peniten¬ 
tiaries, convict prisons, etc.) to undergo disciplinary 
punishment therein. 

The premises in which disciplinary punishments 
are undergone shall conform to sanitary requirements: 
they shall in particular be provided with adequate bed¬ 
ding. Internees undergoing punishment shall be en¬ 
abled to keep themselves in a state of cleanliness. 

Women internees undergoing disciplinary punish¬ 
ment shall be confined in separate quarters from male 
internees and shall be under tbe immediate supervision 
of women. 

Art. 125. Internees awarded disciplinary punish¬ 
ment shall be allowed to exercise and to stay in the 
open air at least two hours daily. 

They shall be allowed, if they so request, to be 
present at tbe daily medical inspections. They shall re¬ 
ceive the attention which their state of health requires 
and, if necessary, shall be removed to the infirmary of 
the place of internment or to a hospital. 

They shall have permission to read and write, like¬ 
wise to send and receive letters. Parcels and remittances 
of money, however, may be withheld from them until 
the completion of their punishment; such consign¬ 
ments shall meanwhile be entrusted to the Internee 
Committee, who will hand over to the inhrmary the 
perishable goods contained in the parcels. 

No internee given a disciplinary punishment may 
be deprived of the beneht of the provisions of Articles 
107 and 143 of the present Convention. 
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Art. 126. The provisions of Articles 71 to 76 inclu¬ 
sive shall apply, by analogy, to proceedings against in¬ 
ternees who are in the national territory of the Detain¬ 
ing Power. 

CHAPTER X 

Transfers of Internees Art. 127. The transfer of intern¬ 
ees shall always be effected humanely. As a general 
rule, it shall be carried out by rail or other means of 
transport, and under conditions at least equal to those 
obtaining for tbe forces of the Detaining Power in their 
changes of station. If, as an exceptional measure, such 
removals have to be effected on foot, tbey may not take 
place unless tbe internees are in a fit state of health, and 
may not in any case expose them to excessive fatigue. 

The Detaining Power shall supply internees during 
transfer with drinking water and food sufficient in 
quantity, quality and variety to maintain them in good 
health, and also with the necessary clothing, adequate 
shelter and the necessary medical attention. The De¬ 
taining Power shall take all suitable precautions to en¬ 
sure their safety during transfer, and shall establish be¬ 
fore their departure a complete list of all internees 
transferred. 

Sick, wounded or infirm internees and maternity 
cases shall not be transferred if the journey would be 
seriously detrimental to them, unless their safety im¬ 
peratively so demands. 

If the combat zone draws close to a place of intern¬ 
ment, the internees in the said place shall not be trans¬ 
ferred unless their removal can be carried out in ade¬ 
quate conditions of safety, or unless they are exposed 
to greater risks by remaining on the spot than by being 
transferred. 

When making decisions regarding the transfer of 
internees, the Detaining Power shall take their interests 
into account and, in particular, shall not do anything 
to increase the difficulties of repatriating them or re¬ 
turning them to their own homes. 

Art. 128. In the event of transfer, internees shall be 
officially advised of their departure and of their new 
postal address. Such notification shall be given in time 
for them to pack their luggage and inform their next of 
kin. They shall be allowed to take with them their per¬ 
sonal effects, and the correspondence and parcels 
which have arrived for them. The weight of such bag¬ 
gage may be limited if tbe conditions of transfer so re¬ 
quire, but in no case to less than twenty-five kilograms 
per internee. 

Mail and parcels addressed to their former place of 
internment shall be forwarded to them without delay. 

The commandant of the place of internment shall 
take, in agreement with the Internee Committee, any 


measures needed to ensure the transport of the intern¬ 
ees’ community property and of the luggage the intern¬ 
ees are unable to take with them in consequence of re¬ 
strictions imposed by virtue of the second paragraph. 

CHAPTER XI 

Deaths Art. 129. The wills of internees shall be received 
for safe-keeping by the responsible authorities; and if 
the event of the death of an internee his will shall be 
transmitted without delay to a person whom he has 
previously designated. 

Deaths of internees shall be certihed in every case 
by a doctor, and a death certificate shall be made out, 
showing the causes of death and the conditions under 
which it occurred. 

An official record of the death, duly registered, 
shall be drawn up in accordance with the procedure re¬ 
lating thereto in force in the territory where the place 
of internment is situated, and a duly certified copy of 
such record shall be transmitted without delay to the 
Protecting Power as well as to the Central Agency re¬ 
ferred to in Article 140. 

Art. 130. The detaining authorities shall ensure 
that internees who die while interned are honourably 
buried, if possible according to the rites of the religion 
to which they belonged and that their graves are re¬ 
spected, properly maintained, and marked in such a 
way that they can always be recognized. Deceased in¬ 
ternees shall be buried in individual graves unless un¬ 
avoidable circumstances require the use of collective 
graves. Bodies may be cremated only for imperative rea¬ 
sons of bygiene, on account of the religion of the de¬ 
ceased or in accordance with his expressed wish to this 
effect. In case of cremation, the fact shall be stated and 
the reasons given in the death certificate of the de¬ 
ceased. The ashes shall be retained for safe-keeping by 
the detaining authorities and shall be transferred as 
soon as possible to the next of kin on their request. 

As soon as circumstances permit, and not later 
than the close of hostilities, the Detaining Power shall 
forward lists of graves of deceased internees to the Pow¬ 
ers on whom deceased internees depended, through the 
Information Bureaux provided for in Article 136. Such 
lists shall include all particulars necessary for the iden¬ 
tification of the deceased internees, as well as the exact 
location of their graves. 

Art. 131. Every death or serious injury of an intern¬ 
ee, caused or suspected to have been caused by a sentry, 
another internee or any other person, as well as any 
death the cause of which is unknown, shall be immedi¬ 
ately followed by an official enquiry by tbe Detaining 
Power. 
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A communication on this subject shall be sent im¬ 
mediately to the Protecting Power. The evidence of any 
witnesses shall be taken, and a report including such 
evidence shall be prepared and forwarded to the said 
Protecting Power. If the enquiry indicates the guilt of 
one or more persons, the Detaining Power shall take all 
necessary steps to ensure the prosecution of the person 
or persons responsible. 

CHAPTER XII 

Release, Repatriation and Accommodation in Neutral 
Countries Art. 132. Each interned person shall be re¬ 
leased by the Detaining Power as soon as the reasons 
which necessitated his internment no longer exist. 

The Parties to the conflict shall, moreover, en¬ 
deavour during the course of hostilities, to conclude 
agreements for the release, the repatriation, the return 
to places of residence or the accommodation in a neu¬ 
tral country of certain classes of internees, in particular 
children, pregnant women and mothers with infants 
and young children, wounded and sick, and internees 
who have been detained for a long time. 

Art. 133. Internment shall cease as soon as possible 
after the close of hostilities. 

Internees in the territory of a Party to the conflict 
against whom penal proceedings are pending for of¬ 
fences not exclusively subject to disciplinary penalties, 
may be detained until the close of such proceedings 
and, if circumstances require, until the completion of 
the penalty. The same shall apply to internees who have 
been previously sentenced to a punishment depriving 
them of liberty. 

By agreement between the Detaining Power and 
the Powers concerned, committees may be set up after 
the close of hostilities, or of the occupation of territo¬ 
ries, to search for dispersed internees. 

Art. 134. The High Contracting Parties shall en¬ 
deavour, upon the Repatriation close of hostilities or 
occupation, to ensure the return of all internees to their 
last place of residence, or to facilitate their residence re¬ 
patriation. 

Art. 135. The Detaining Power shall bear the ex¬ 
pense of returning released internees to the places 
where they were residing when interned, or, if it took 
them into custody while they were in transit or on the 
high seas, the cost of completing their journey or of 
their return to their point of departure. 

Where a Detaining Power refuses permission to re¬ 
side in its territory to a released internee who previous¬ 
ly had his permanent domicile therein, such Detaining 
Power shall pay the cost of the said internee’s repatria¬ 


tion. If, however, the internee elects to return to his 
country on his own responsibility or in obedience to 
the Government of the Power to which he owes alle¬ 
giance, the Detaining Power need not pay the expenses 
of his journey beyond the point of his departure from 
its territory. The Detaining Power need not pay the cost 
of repatriation of an internee who was interned at his 
own request. 

If internees are transferred in accordance with Arti¬ 
cle 45, the transferring and receiving Powers shall agree 
on the portion of the above costs to be borne by eacb. 

The foregoing shall not prejudice such special 
agreements as may be concluded between Parties to tbe 
conflict concerning the exchange and repatriation of 
their nationals in enemy hands. 

SECTION V 

Information Bureaux and Central Agency Art. 136. 
Upon the outbreak of a conflict and in all cases of occu¬ 
pation, each of the Parties to the conflict shall establish 
an official Information Bureau responsible for receiving 
and transmitting information in respect of the protect¬ 
ed persons who are in its power. 

Each of the Parties to the conflict shall, within the 
shortest possible period, give its Bureau information of 
any measure taken by it concerning any protected per¬ 
sons who are kept in custody for more than two weeks, 
who are subjected to assigned residence or who are in¬ 
terned. It shall, furthermore, require its various depart¬ 
ments concerned with such matters to provide the 
aforesaid Bureau promptly with information concern¬ 
ing all changes pertaining to these protected persons, 
as, for example, transfers, releases, repatriations, es¬ 
capes, admittances to hospitals, births and deaths. 

Art. 137. Each national Bureau shall immediately 
forward information concerning protected persons by 
the most rapid means to the Powers in whose territory 
they resided, through the intermediary of the Protect¬ 
ing Powers and likewise through the Central Agency 
provided for in Article 140. The Bureaux shall also 
reply to all enquiries which may be received regarding 
protected persons. 

Information Bureaux shall transmit information 
concerning a protected person unless its transmission 
might be detrimental to the person concerned or to his 
or her relatives. Even in such a case, the information 
may not be withheld from the Central Agency which, 
upon being notified of the circumstances, will take the 
necessary precautions indicated in Article 140. 

All communications in writing made by any Bu¬ 
reau shall be authenticated by a signature or a seal. 

Art. 138. The information received by tbe national 
Bureau and transmitted by it shall be of such a charac- 
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ter as to make it possible to identify the protected per¬ 
son exactly and to advise his next of kin quickly. The 
information in respect of each person shall include at 
least his surname, hrst names, place and date of birth, 
nationality last residence and distinguishing character¬ 
istics, the first name of the father and the maiden name 
of the mother, the date, place and nature of the action 
taken with regard to the individual, the address at 
which correspondence may he sent to him and the 
name and address of the person to he informed. 

Likewise, information regarding the state of health 
of internees who are seriously ill or seriously wounded 
shall be supplied regularly and if possible every week. 

Art. 139. Each national Information Bureau shall, 
furthermore, he responsible for collecting all personal 
valuables left by protected persons mentioned in Arti¬ 
cle 136, in particular those who have been repatriated 
or released, or who have escaped or died; it shall for¬ 
ward the said valuables to those concerned, either di¬ 
rect, or, if necessary, through the Central Agency. Such 
articles shall be sent by the Bureau in sealed packets 
which shall be accompanied by statements giving clear 
and full identity particulars of the person to whom the 
articles belonged, and by a complete list of the contents 
of the parcel. Detailed records shall he maintained of 
the receipt and dispatch of all such valuables. 

Art. 140. A Central Information Agency for pro¬ 
tected persons, in particular for internees, shall be cre¬ 
ated in a neutral country. The International Committee 
of the Red Cross shall, if it deems necessary, propose 
to the Powers concerned the organization of such an 
Agency, which may be the same as that provided for in 
Article 123 of the Geneva Convention relative to the 
Treatment of Prisoners of War of 12 August 1949. 

The function of the Agency shall he to collect all 
information of the type set forth in Article 136 which 
it may obtain through official or private channels and 
to transmit it as rapidly as possible to the countries of 
origin or of residence of the persons concerned, except 
in cases where such transmissions might be detrimental 
to the persons whom the said information concerns, or 
to their relatives. It shall receive from the Parties to the 
conflict all reasonable facilities for effecting such trans¬ 
missions. 

The High Contracting Parties, and in particular 
those whose nationals beneht by the services of the 
Central Agency, are requested to give the said Agency 
the hnancial aid it may require. 

The foregoing provisions shall in no way be inter¬ 
preted as restricting the humanitarian activities of the 
International Committee of the Red Cross and of the 
relief Societies described in Article 142. 


Art. 141. The national Information Bureaux and 
the Central Information Agency shall enjoy free post¬ 
age for all mail, likewise the exemptions provided for 
in Article 110, and further, so far as possible, exemp¬ 
tion from telegraphic charges or, at least, greatly re¬ 
duced rates. 

PART IV 

EXECUTION OF THE CONVENTION 
SECTION I 

General Provisions Art. 142. Subject to the measures 
which the Detaining Powers may consider essential to 
ensure their security or to meet any other reasonable 
need, the representatives of religious organizations, re¬ 
lief societies, or any other organizations assisting the 
protected persons, shall receive from these Powers, for 
themselves or their duly accredited agents, all facilities 
for visiting the protected persons, for distributing relief 
supplies and material from any source, intended for ed¬ 
ucational, recreational or religious purposes, or for as¬ 
sisting them in organizing their leisure time within the 
places of internment. Such societies or organizations 
may be constituted in the territory of the Detaining 
Power, or in any other country, or they may have an 
international character. 

The Detaining Power may limit the number of so¬ 
cieties and organizations whose delegates are allowed 
to carry out their activities in its territory and under its 
supervision, on condition, however, that such limita¬ 
tion shall not hinder the supply of effective and ade¬ 
quate relief to all protected persons. The special posi¬ 
tion of the International Committee of the Red Cross 
in this held shall be recognized and respected at all 
times. 

Art. 143. Representatives or delegates of the Pro¬ 
tecting Powers shall have permission to go to all places 
where protected persons are, particularly to places of 
internment, detention and work. 

They shall have access to all premises occupied by 
protected persons and shall be able to interview the lat¬ 
ter without witnesses, personally or through an inter¬ 
preter. 

Such visits may not be prohibited except for rea¬ 
sons of imperative military necessity, and then only as 
an exceptional and temporary measure. Their duration 
and frequency shall not be restricted. 

Such representatives and delegates shall have full 
liberty to select the places they wish to visit. The De¬ 
taining or Occupying Power, the Protecting Power and 
when occasion arises the Power of origin of the persons 
to be visited, may agree that compatriots of the intern¬ 
ees shall he permitted to participate in the visits. 
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The delegates of the International Committee of 
the Red Cross shall also enjoy the above prerogatives. 
The appointment of such delegates shall be submitted 
to the approval of the Power governing the territories 
where they will carry out their duties. 

Art. 144. The High Contracting Parties undertake, 
in time of peace as in time of war, to disseminate the 
text of the present Convention as widely as possible in 
their respective countries, and, in particular, to include 
the study thereof in their programmes of military and, 
if possible, civil instruction, so that the principles 
thereof may become known to the entire population. 

Any civilian, military, police or other authorities, 
who in time of war assume responsibilities in respect 
of protected persons, must possess the text of the Con¬ 
vention and be specially instructed as to its provisions. 

Art. 145. The High Contracting Parties shall com¬ 
municate to one another through the Swiss Federal 
Council and, during hostilities, through the Protecting 
Powers, the official translations of the present Conven¬ 
tion, as well as the laws and regulations which they 
may adopt to ensure the application thereof. 

Art. 146. The High Contracting Parties undertake 
to enact any legislation necessary to provide effective 
penal sanctions for persons committing, or ordering to 
be committed, any of the grave breaches of the present 
Convention dehned in the following Article. 

Each High Contracting Party shall be under the ob¬ 
ligation to search for persons alleged to have commit¬ 
ted, or to have ordered to be committed, such grave 
breaches, and shall bring such persons, regardless of 
their nationality, before its own courts. It may also, if 
it prefers, and in accordance with the provisions of its 
own legislation, hand such persons over for trial to an¬ 
other High Contracting Party concerned, provided 
such High Contracting Party has made out a prima 
facie case. 

Each High Contracting Party shall take measures 
necessary for the suppression of all acts contrary to the 
provisions of the present Convention other than the 
grave breaches defined in the following Article. 

In all circumstances, the accused persons shall 
beneht by safeguards of proper trial and defence, which 
shall not be less favourable than those provided by Arti¬ 
cle 105 and those following of the Geneva Convention 
relative to the Treatment of Prisoners of War of 12 Au¬ 
gust 1949. Art. 147. Grave breaches to which the pre¬ 
ceding Article relates shall be those involving any of the 
following acts, if committed against persons or proper¬ 
ty protected by the present Convention: wilful killing, 
torture or inhuman treatment, including biological ex¬ 
periments, wilfully causing great suffering or serious 


injury to body or health, unlawful deportation or trans¬ 
fer or unlawful conhnement of a protected person, 
compelling a protected person to serve in the forces of 
a hostile Power, or wilfully depriving a protected per¬ 
son of the rights of fair and regular trial prescribed in 
the present Convention, taking of hostages and exten¬ 
sive destruction and appropriation of property, not jus- 
tihed by military necessity and carried out unlawfully 
and wantonly. 

Art. 148. No High Contracting Party shall be al¬ 
lowed to absolve itself or any other High Contracting 
Party of any liability incurred by itself or by another 
High Contracting Party in respect of breaches referred 
to in the preceding Article. 

Art. 149. At the request of a Party to the conflict, 
an enquiry shall be instituted, in a manner to be decid¬ 
ed between the interested Parties, concerning any al¬ 
leged violation of the Convention. 

If agreement has not been reached concerning the 
procedure for the enquiry, the Parties should agree on 
the choice of an umpire who will decide upon the pro¬ 
cedure to be followed. 

Once the violation has been established, the Parties 
to the conflict shall put an end to it and shall repress 
it with the least possible delay. 

SECTION II 

Final Provisions 

Art. 150. The present Convention is established in 
English and in French. Both texts are equally authentic. 

The Swiss Federal Council shall arrange for official 
translations of the Convention to be made in the Rus¬ 
sian and Spanish languages. 

Art. 151. The present Convention, which bears the 
date of this day, is open to signature until 12 February 
1950, in the name of the Powers represented at the 
Conference which opened at Geneva on 21 April 1949. 

Art. 152. The present Convention shall be ratihed 
as soon as possible and the ratihcations shall be depos¬ 
ited at Berne. 

A record shall be drawn up of the deposit of each 
instrument of ratification and certified copies of this re¬ 
cord shall be transmitted by the Swiss Federal Council 
to all the Powers in whose name the Convention has 
been signed, or whose accession has been notihed. 

Art. 153. The present Convention shall come into 
force six months after not less than two instruments of 
ratihcation have been deposited. 

Thereafter, it shall come into force for each High 
Contracting Party six months after the deposit of the 
instrument of ratification. 
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Art. 154. In the relations between the Powers who 
are bound by the Hague Conventions respecting the 
Laws and Customs of War on Land, whether that of 29 
July 1899, or that of 18 October 1907, and who are par¬ 
ties to the present Convention, this last Convention 
shall be supplementary to Sections II and III of the Reg¬ 
ulations annexed to the above-mentioned Conventions 
of The Hague. 

Art. 155. From the date of its coming into force, 
it shall be open to any Power in whose name the pres¬ 
ent Convention has not been signed, to accede to this 
Convention. 

Art. 156. Accessions shall be notified in writing to 
tbe Swiss Federal Council, and shall take effect six 
months after the date on which they are received. The 
Swiss Federal Council shall communicate the acces¬ 
sions to all the Powers in whose name the Convention 
has been signed, or whose accession has been notified. 

Art. 157. The situations provided for in Articles 2 
and 3 shall effective immediate effect to ratifications de¬ 
posited and accessions notified by the Parties to the 
conflict before or after the beginning of hostilities or 
occupation. The Swiss Federal Council shall communi¬ 
cate by the quickest method any ratifications or acces¬ 
sions received from Parties to the conflict. 

Art. 158. Each of the High Contracting Parties shall 
be at liberty to denounce the present Convention. 

The denunciation shall be notified in writing to the 
Swiss Federal Council, which shall transmit it to the 
Governments of all the High Contracting Parties. The 
denunciation shall take effect one year after the notifi¬ 
cation thereof has been made to the Swiss Federal 
Council. However, a denunciation of which notifica¬ 
tion has been made at a time when the denouncing 
Power is involved in a conflict shall not take effect until 
peace has been concluded, and until after operations 
connected with release, repatriation and re¬ 
establishment of the persons protected by the present 
Convention have been terminated. 

The denunciation shall have effect only in respect 
of the denouncing Power. It shall in no way impair the 
obligations which the Parties to the conflict shall re¬ 
main bound to fulfil by virtue of the principles of the 
law of nations, as they result from the usages estab¬ 
lished among civilized peoples, from the laws of hu¬ 
manity and the dictates of the public conscience. 

Art. 159. The Swiss Federal Council shall register 
the present Convention with the Secretariat of the Unit¬ 
ed Nations. The Swiss Federal Council shall also in¬ 
form the Secretariat of the United Nations of all ratifica¬ 
tions, accessions and denunciations received by it with 
respect to the present Convention. In witness whereof 


the undersigned, having deposited their respective full 
powers, have signed the present Convention. 

Done at Geneva this twelfth day of August 1949, 
in the English and French languages. The original shall 
be deposited in the Archives of the Swiss Confedera¬ 
tion. The Swiss Federal Council shall transmit certified 
copies thereof to each of the signatory and acceding 
States. 

ANNEX I 

Draft Agreement Relating to Hospital and Safety 
Zones and Localities 

Art. 1. Hospital and safety zones shall be strictly re¬ 
served for the persons mentioned in Article 23 of the 
Geneva Convention for the Amelioration of the Condi¬ 
tion of the Wounded and Sick in Armed Forces in the 
Field of 12 August 1949, and in Article 14 of the Gene¬ 
va Convention relative to the Protection of Civilian 
Persons in Time of War of 12 August 1949, and for the 
personnel entrusted with the organization and admin¬ 
istration of these zones and localities, and with the care 
of the persons therein assembled. 

Nevertheless, persons whose permanent residence 
is within such zones shall have the right to stay there. 

Art. 2. No persons residing, in whatever capacity, 
in a hospital and safety zone shall perform any work, 
either within or without the zone, directly connected 
with military operations or the production of war mate¬ 
rial. 

Art. 3. The Power establishing a hospital and safety 
zone shall take all necessary measures to prohibit ac¬ 
cess to all persons wbo have no right of residence or 
entry therein. 

Art. 4. Hospital and safety zones shall fulfil the fol¬ 
lowing conditions: (a) they shall comprise only a small 
part of the territory governed by the Power which has 
established them (b) they shall be thinly populated in 
relation to the possibilities of accommodation (c) they 
shall be far removed and free from all military objec¬ 
tives, or large industrial or administrative establish¬ 
ments (d) they shall not be situated in areas which, ac¬ 
cording to every probability, may become important for 
the conduct of the war. 

Art. 5. Hospital and safety zones shall be subject 
to the following obligations: 

(a) the lines of communication and means of trans¬ 
port which they possess shall not be used for the 
transport of military personnel or material, even in 
transit 

(b) they shall in no case be defended by military 
means. 
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Art. 6. Hospital and safety zones shall be marked 
by means of oblique red bands on a white ground, 
placed on the buildings and outer precincts. 

Zones reserved exclusively for the wounded and 
sick may be marked by means of the Red Cross (Red 
Crescent, Red Lion and Sun) emblem on a white 
ground. 

They may be similarly marked at night by means 
of appropriate illumination. 

Art. 7. The Powers shall communicate to all the 
High Contracting Parties in peacetime or on the out¬ 
break of hostilities, a list of the hospital and safety 
zones in the territories governed by them. They shall 
also give notice of any new zones set up during hostili¬ 
ties. 

As soon as the adverse party has received the 
above-mentioned notification, the zone shall be regu¬ 
larly established. 

If, however, the adverse party considers that the 
conditions of the present agreement have not been ful¬ 
filled, it may refuse to recognize the zone by giving im¬ 
mediate notice thereof to the Party responsible for the 
said zone, or may make its recognition of such zone de¬ 
pendent upon the institution of the control provided 
for in Article 8. 

Art. 8. Any Power having recognized one or several 
hospital and safety zones instituted by the adverse 
Party shall be entitled to demand control by one or 
more Special Commissions, for the purpose of ascer¬ 
taining if the zones fulfil the conditions and obligations 
stipulated in the present agreement. 

For this purpose, members of the Special Commis¬ 
sions shall at all times have free access to the various 
zones and may even reside there permanently. They 
shall be given all facilities for their duties of inspection. 

Art. 9. Should the Special Commissions note any 
facts which they consider contrary to the stipulations 
of the present agreement, they shall at once draw the 
attention of the Power governing the said zone to these 
facts, and shall fix a time limit of five days within which 
the matter should be rectified. They shall duly notify 
the Power which has recognized the zone. 

If, when the time limit has expired, the Power gov¬ 
erning the zone has not complied with the warning, the 
adverse Party may declare that it is no longer bound by 
the present agreement in respect of the said zone. 

Art. 10. Any Power setting up one or more hospital 
and safety zones, and the adverse Parties to whom their 
existence has been notified, shall nominate or have 
nominated by the Protecting Powers or by other neutral 
Powers, persons eligible to be members of the Special 
Commissions mentioned in Articles 8 and 9. 


Art. 11. In no circumstances may hospital and safe¬ 
ty zones be the object of attack. They shall be protected 
and respected at all times by the Parties to the conflict. 

Art. 12. In the case of occupation of a territory, the 
hospital and safety zones therein shall continue to be 
respected and utilized as such. 

Their purpose may, however, be modified by the 
Occupying Power, on condition that all measures are 
taken to ensure the safety of the persons accommodat¬ 
ed. 

Art. 13. The present agreement shall also apply to 
localities which the Powers may utilize for the same 
purposes as hospital and safety zones. 

ANNEX II 

Draft Regulations concerning Collective Relief 

Article 1. The Internee Committees shall be al¬ 
lowed to distribute collective relief shipments for 
which they are responsible to all internees who are de¬ 
pendent for administration on the said Committee’s 
place of internment, including those internees who are 
in hospitals, or in prison or other penitentiary estab¬ 
lishments. 

Art. 2. The distribution of collective relief ship¬ 
ments shall be effected in accordance with the instruc¬ 
tions of the donors and with a plan drawn up by the 
Internee Committees. The issue of medical stores shall, 
however, be made for preference in agreement with the 
senior medical officers, and the latter may, in hospitals 
and infirmaries, waive the said instructions, if the needs 
of their patients so demand. Within the limits thus de¬ 
fined, the distribution shall always be carried out equi¬ 
tably. 

Art. 3. Members of Internee Committees shall be 
allowed to go to the railway stations or other points of 
arrival of relief supplies near their places of internment 
so as to enable them to verify the quantity as well as 
the quality of the goods received and to make out de¬ 
tailed reports thereon for the donors. 

Art. 4. Internee Committees shall be given the fa¬ 
cilities necessary for verifying whether the distribution 
of collective relief in all subdivisions and annexes of 
their places of internment has been carried out in ac¬ 
cordance with their instructions. 

Art. 5. Internee Committees shall be allowed to 
complete, and to cause to be completed by members of 
the Internee Committees in labour detachments or by 
the senior medical officers of infirmaries and hospitals, 
forms or questionnaires intended for the donors, relat¬ 
ing to collective relief supplies (distribution, require¬ 
ments, quantities, etc.). Such forms and questionnaires, 
duly completed, shall be forwarded to the donors with¬ 
out delay. 
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Art. 6. In order to secure the regular distribution 
of collective relief supplies to the internees in their 
place of internment, and to meet any needs that may 
arise through the arrival of fresh parties of internees, 
the Internee Committees shall be allowed to create and 
maintain sufficient reserve stocks of collective relief. 
For this purpose, they shall have suitable warehouses 
at their disposal; each warehouse shall be provided 
with two locks, the Internee Committee holding the 
keys of one lock, and the commandant of the place of 
internment the keys of the other. 

Art. 7. The High Contracting Parties, and the De¬ 
taining Powers in particular, shall, so far as is in any 
way possible and subject to the regulations governing 
the food supply of the population, authorize purchases 
of goods to be made in their territories for the distribu¬ 
tion of collective relief to the internees. They shall like¬ 
wise facilitate the transfer of funds and other financial 
measures of a technical or administrative nature taken 
for the purpose of making such purchases. 

Art. 8. The foregoing provisions shall not consti¬ 
tute an obstacle to tbe right of internees to receive col¬ 
lective relief before their arrival in a place of internment 
or in the course of their transfer, nor to the possibility 
of representatives of the Protecting Power, or of the In¬ 
ternational Committee of the Red Cross or any other 
humanitarian organization giving assistance to intern¬ 
ees and responsible for forwarding such supplies, en¬ 
suring the distribution thereof to the recipients by any 
other means they may deem suitable. 


Genocide Convention Implementation Act 
of 1987 


INTRODUCTION Although the United States participated very ac¬ 
tively in the preparation of the 1948 Genocide Convention, 
and signed the Convention at the time of its adoption, ratifi¬ 
cation by Congress would take four decades. The indefati¬ 
gable proponent of ratification was Senator William Prox- 
mire, who took the floor virtually every day for many years 
in his call for ratification. When the enabling legislation was 
finally adopted, in 1987, it was called the Proxmire Act in 
his honor. The legislation provides for the prosecution of 
genocide within United States law, and sets out the appli¬ 
cable penalties. It also provides detailed definitions of many 
of the terms that are used in the Convention. 


United States Code 

TITLE 18 — CRIMES AND CRIMINAL 
PROCEDURE 

PART I — CRIMES 
CHAPTER 50A — GENOCIDE 


U.S. Code as of: 01/22/02 
Section 1091. Genocide 

(a) Basic Offense. Whoever, whether in time of 
peace or in time of war, in a circumstance described in 
subsection (d) and with the specific intent to destroy, 
in whole or in substantial part, a national, ethnic, ra¬ 
cial, or religious group as such 

(1) kills members of that group; 

(2) causes serious bodily injury to members of that 
group; 

(3) causes the permanent impairment of the men¬ 
tal faculties of members of the group through 
drugs, torture, or similar techniques; 

(4) subjects the group to conditions of life that are 
intended to cause the physical destruction of the 
group in whole or in part; 

(5) imposes measures intended to prevent births 
within the group; or 

(6) transfers by force children of the group to an¬ 
other group; 

or attempts to do so, shall be punished as provided 
in subsection 

(b) Punishment for Basic Offense. The punishment 
for an offense under subsection (a) is 

(1) in the case of an offense under subsection 

(2) a fine of not more than $1,000,000 or impris¬ 
onment for not more than twenty years, or both, 
in any other case. 

(c) Incitement Offense. Whoever in a circumstance 
described in subsection (d) directly and publicly incites 
another to violate subsection (a) shall be fined not 
more than $500,000 or imprisoned not more than five 
years, or both. 

(d) Required Circumstance for Offenses. The cir¬ 
cumstance referred to in subsections (a) and (c) is that 

(1) the offense is committed within the United 
States; or 

(2) the alleged offender is a national of the United 
States (as defined in section 101 of the Immigra¬ 
tion and Nationality Act (8 U.S.C. 1101)). 

(e) Nonapplicability of Certain Limitations. Not¬ 
withstanding section 3282 of this title, in the case of an 
offense under subsection (a)(1), an indictment may be 
found, or information instituted, at any time without 
limitation. 
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International Convention on the 
Suppression and Punishment of the Crime 
of Apartheid (July 18, 1976) _ 

SOURCE The Avalon Project at Yale Law School. Available 
from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION The Apartheid Convention was adopted by the 
United Nations General Assembly in 1973, but with a large 
number of abstentions by Western countries and negative 
votes from Portugal, South Africa, the United Kingdom, and 
the United States. Apartheid is described, in article I, as a 
crime against humanity, a determination later confirmed in 
the 1998 Rome Statute of the International Criminal Court. 


The States Parties to the present Convention, Re¬ 
calling the provisions of the Charter of the United Na¬ 
tions, in which all Members pledged themselves to take 
joint and separate action in co-operation with the Orga¬ 
nization for the achievement of universal respect for, 
and observance of, human rights and fundamental free¬ 
doms for all without distinction as to race, sex, lan¬ 
guage or religion. 

Considering the Universal Declaration of Human 
Rights, which states that all human beings are born free 
and equal in dignity and rights and that everyone is en¬ 
titled to all the rights and freedoms set forth in the Dec¬ 
laration, without distinction of any kind, such as race, 
colour or national origin, 

Considering the Declaration on the Granting of In¬ 
dependence to Colonial Countries and Peoples, in 
which the General Assembly stated that the process of 
liberation is irresistible and irreversible and that, in the 
interests of human dignity, progress and justice, an end 
must be put to colonialism and all practices of segrega¬ 
tion and discrimination associated therewith. 

Observing that, in accordance with the Interna¬ 
tional Convention on the Elimination of All Forms of 
Racial Discrimination, States particularly condemn ra¬ 
cial segregation and apartheid and undertake to pre¬ 
vent, prohibit and eradicate all practices of this nature 
in territories under their jurisdiction. Observing that, 
in the Convention on the Prevention and Punishment 
of the Crime of Genocide, certain acts which may also 
be qualihed as acts of apartheid constitute a crime 
under international law. 

Observing that, in the Convention on the Non- 
Applicability of Statutory Limitations to War Crimes 
and Crimes against Humanity, “inhuman acts resulting 
from the policy of apartheid” are qualihed as crimes 
against humanity. Observing that the General Assem¬ 
bly of the United Nations has adopted a number of res¬ 
olutions in which the policies and practices of apart¬ 
heid are condemned as a crime against humanity. 


Observing that the Security Council has empha¬ 
sized that apartheid and its continued intensihcation 
and expansion seriously disturb and threaten interna¬ 
tional peace and security. Convinced that an Interna¬ 
tional Convention on the Suppression and Punishment 
of the Crime of Apartheid would make it possible to 
take more effective measures at the international and 
national levels with a view to the suppression and pun¬ 
ishment of the crime of apartheid. 

Have agreed as follows: 

Article I 

1. The States Parties to the present Convention de¬ 
clare that apartheid is a crime against humanity and 
that inhuman acts resulting from the policies and prac¬ 
tices of apartheid and similar policies and practices of 
racial segregation and discrimination, as dehned in arti¬ 
cle II of the Convention, are crimes violating the princi¬ 
ples of international law, in particular the purposes and 
principles of the Charter of the United Nations, and 
constituting a serious threat to international peace and 
security. 

2. The States Parties to the present Convention de¬ 
clare criminal those organizations, institutions and in¬ 
dividuals committing the crime of apartheid. 

Article II 

For the purpose of the present Convention, the 
term “the crime of apartheid”, which shall include sim¬ 
ilar policies and practices of racial segregation and dis¬ 
crimination as practised in southern Africa, shall apply 
to the following inhuman acts committed for the pur¬ 
pose of establishing and maintaining domination by 
one racial group of persons over any other racial group 
of persons and systematically oppressing them: 

(a) Denial to a member or members of a racial 
group or groups of the right to life and liberty of 
person: 

(i) By murder of members of a racial group or 
groups; 

(ii) By the infliction upon the members of a racial 
group or groups of serious bodily or mental harm, 
by the infringement of their freedom or dignity, or 
by subjecting them to torture or to cruel, inhuman 
or degrading treatment or punishment; 

(iii) By arbitrary arrest and illegal imprisonment of 
the members of a racial group or groups; 

(b) Deliberate imposition on a racial group or 
groups of living conditions calculated to cause its 
or their physical destruction in whole or in part; 

(c) Any legislative measures and other measures 
calculated to prevent a racial group or groups from 
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participation in the political, social, economic and 
cultural life of the country and the deliberate cre¬ 
ation of conditions preventing the full develop¬ 
ment of such a group or groups, in particular by 
denying to members of a racial group or groups 
basic human rights and freedoms, including the 
right to work, the right to form recognized trade 
unions, the right to education, the right to leave 
and to return to their country, the right to a nation¬ 
ality, the right to freedom of movement and resi¬ 
dence, the right to freedom of opinion and expres¬ 
sion, and the right to freedom of peaceful assembly 
and association; 

(d) Any measures, including legislative measures, 
designed to divide the population along racial lines 
by the creation of separate reserves and ghettos for 
the members of a racial group or groups, the prohi¬ 
bition of mixed marriages among members of vari¬ 
ous racial groups, the expropriation of landed 
property belonging to a racial group or groups or 
to members thereof; 

(e) Exploitation of the labour of the members of a 
racial group or groups, in particular by submitting 
them to forced labour; 

(f) Persecution of organizations and persons, by 
depriving them of fundamental rights and free¬ 
doms, because they oppose apartheid. 

Article III 

International criminal responsibility shall apply, 
irrespective of the motive involved, to individuals, 
members of organizations and institutions and repre¬ 
sentatives of the State, whether residing in the territory 
of the State in which the acts are perpetrated or in some 
other State, whenever they: 

(a) Commit, participate in, directly incite or con¬ 
spire in the commission of the acts mentioned in article 
II of the present Convention; 

(b) Directly abet, encourage or co-operate in the 
commission of the crime of apartheid. 

Article IV 

The States Parties to the present Convention un¬ 
dertake: 

(a) To adopt any legislative or other measures nec¬ 
essary to suppress as well as to prevent any encourage¬ 
ment of the crime of apartheid and similar segregation¬ 
ist policies or their manifestations and to punish 
persons guilty of that crime; 

(b) To adopt legislative, judicial and administrative 
measures to prosecute, bring to trial and punish in ac¬ 
cordance with their jurisdiction persons responsible 


for, or accused of, the acts defined in article II of the 
present Convention, whether or not such persons re¬ 
side in the territory of the State in which the acts are 
committed or are nationals of that State or of some 
other State or are stateless persons. 

Article V 

Persons charged with the acts enumerated in arti¬ 
cle II of the present Convention may be tried by a com¬ 
petent tribunal of any State Party to the Convention 
which may acquire jurisdiction over the person of the 
accused or by an international penal tribunal having ju¬ 
risdiction with respect to those States Parties which 
shall have accepted its jurisdiction. 

Article VI 

The States Parties to the present Convention un¬ 
dertake to accept and carry out in accordance with the 
Charter of the United Nations the decisions taken by 
the Security Council aimed at the prevention, suppres¬ 
sion and punishment of the crime of apartheid, and to 
co-operate in the implementation of decisions adopted 
by other competent organs of the United Nations with 
a view to achieving the purposes of the Convention. 

Article VII 

1. The States Parties to the present Convention un¬ 
dertake to submit periodic reports to the group estab¬ 
lished under article IX on the legislative, judicial, ad¬ 
ministrative or other measures that they have adopted 
and that give effect to the provisions of the Convention. 

2. Copies of the reports shall be transmitted 
through the Secretary-General of the United Nations to 
the Special Committee on Apartheid. 

Article VIII 

Any State Party to the present Convention may call 
upon any competent organ of the United Nations to 
take such action under the Charter of the United Na¬ 
tions as it considers appropriate for the prevention and 
suppression of the crime of apartheid. 

Article IX 

1. The Chairman of the Commission on Human 
Rights shall appoint a group consisting of three mem¬ 
bers of the Commission on Human Rights, who are also 
representatives of States Parties to the present Conven¬ 
tion, to consider reports submitted by States Parties in 
accordance with article VII. 

2. If, among the members of the Commission on 
Human Rights, there are no representatives of States 
Parties to the present Convention or if there are fewer 
than three such representatives, the Secretary-General 
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of the United Nations shall, after consulting all States 
Parties to the Convention, designate a representative of 
the State Party or representatives of the States Parties 
which are not members of the Commission on Human 
Rights to take part in the work of the group established 
in accordance with paragraph 1 of this article, until 
such time as representatives of the States Parties to the 
Convention are elected to the Commission on Human 
Rights. 

3. The group may meet for a period of not more 
than five days, either before the opening or after the 
closing of the session of the Commission on Human 
Rights, to consider the reports submitted in accordance 
with article VII. 

Article X 

1. The States Parties to the present Convention em¬ 
power the Commission on Human Rights: 

(a) To request United Nations organs, when trans¬ 
mitting copies of petitions under article 15 of the 
International Convention on the Elimination of All 
Forms of Racial Discrimination, to draw its atten¬ 
tion to complaints concerning acts which are enu¬ 
merated in article II of the present Convention; 

(b) To prepare, on the basis of reports from compe¬ 
tent organs of the United Nations and periodic re¬ 
ports from States Parties to the present Conven¬ 
tion, a list of individuals, organizations, 
institutions and representatives of States which are 
alleged to be responsible for the crimes enumer¬ 
ated in article II of the Convention, as well as those 
against whom legal proceedings have been un¬ 
dertaken by States Parties to the Convention; 

(c) To request information from the competent 
United Nations organs concerning measures taken 
by the authorities responsible for the administra¬ 
tion of Trust and Non-Self-Governing Territories, 
and all other Territories to which General Assem¬ 
bly resolution 1514 (XV) of 14 December 1960 ap¬ 
plies, with regard to such individuals alleged to be 
responsible for crimes under article II of the Con¬ 
vention who are believed to be under their territo¬ 
rial and administrative jurisdiction. 

2. Pending the achievement of the objectives of the 
Declaration on the Granting of Independence to Colo¬ 
nial Countries and Peoples, contained in General As¬ 
sembly resolution 1514 (XV), the provisions of the 
present Convention shall in no way limit the right of 
petition granted to those peoples by other international 
instruments or by the United Nations and its special¬ 
ized agencies. 


Article XI 

1. Acts enumerated in article II of the present Con¬ 
vention shall not be considered political crimes for the 
purpose of extradition. 

2. The States Parties to the present Convention un¬ 
dertake in such cases to grant extradition in accordance 
with their legislation and with the treaties in force. 

Article XII 

Disputes between States Parties arising out of the 
interpretation, application or implementation of the 
present Convention which have not been settled by ne¬ 
gotiation shall, at the request of the States parties to the 
dispute, be brought before the International Court of 
Justice, save where the parties to the dispute have 
agreed on some other form of settlement. 

Article XIII 

The present Convention is open for signature by 
all States. Any State which does not sign the Conven¬ 
tion before its entry into force may accede to it. 

Article XIV 

1. The present Convention is subject to ratifica¬ 
tion. Instruments of ratification shall be deposited with 
the Secretary-General of the United Nations. 

2. Accession shall be effected by the deposit of an 
instrument of accession with the Secretary-General of 
the United Nations. 

Article XV 

1. The present Convention shall enter into force on 
the thirtieth day after the date of the deposit with the 
Secretary-General of the United Nations of the twenti¬ 
eth instrument of ratification or accession. 

2. For each State ratifying the present Convention 
or acceding to it after the deposit of the twentieth in¬ 
strument of ratification or instrument of accession, the 
Convention shall enter into force on the thirtieth day 
after the date of the deposit of its own instrument of 
ratification or instrument of accession. 

Article XVI 

A State Party may denounce the present Conven¬ 
tion by written notification to the Secretary-General of 
the United Nations. Denunciation shall take effect one 
year after the date of receipt of the notification by the 
Secretary-General. 

Article XVII 

1. A request for the revision of the present Conven¬ 
tion may be made at any time by any State Party by 
means of a notification in writing addressed to the Sec¬ 
retary-General of the United Nations. 
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2. The General Assembly of the United Nations 
shall decide upon the steps, if any, to be taken in re¬ 
spect of such request. 

Article XVIII 

The Secretary-General of the United Nations shall 
inform all States of the following particulars: 

(a) Signatures, ratifications and accessions under 
articles XIII and XIV; 

(b) The date of entry into force of the present Con¬ 
vention under article XV; 

(c) Denunciations under article XVI; 

(d) Notifications under article XVII. 

Article XIX 

1. The present Convention, of which the Chinese, 
English, French, Russian and Spanish texts are equally 
authentic, shall be deposited in the archives of the 
United Nations. 

2. The Secretary-General of the United Nations 
shall transmit certified copies of the present Conven¬ 
tion to all States. 


Rome Statute of the International 
Criminal Court _ 

SOURCE Available from http://www.un.org/law. 

INTRODUCTION The Rome Statute of the International Criminal 
Court was adopted on July 17, 1998, and entered into 
force on July 1, 2002, following the sixtieth ratification. The 
Statute creates the first permanent international criminal 
tribunal with jurisdiction over genocide and crimes against 
humanity. There had been proposals for an international 
court since the mid-nineteenth century, and some suc¬ 
cessful efforts to establish such a body, but on an ad hoc 
basis. The Nuremberg court, used to judge the Nazi lead¬ 
ers, is the first such example. Parties to the Rome Statute 
agree to subject their territory, and their citizens, to the ju¬ 
risdiction of the International Court. If the courts of these 
countries fail to render justice themselves, the International 
Court is entitled to intervene and prosecute the crimes it¬ 
self. The Rome Statute also imposes various obligations 
upon States in terms of the apprehension of suspects and 
the gathering of evidence. 


PART I. ESTABLISHMENT OE THE COURT 

Article 1 

The Court An International Criminal Court (“the 
Court”) is hereby established. It shall be a permanent 
institution and shall have the power to exercise its ju¬ 
risdiction over persons for the most serious crimes of 


international concern, as referred to in this Statute, and 
shall be complementary to national criminal jurisdic¬ 
tions. The jurisdiction and functioning of the Court 
shall be governed by the provisions of this Statute. 

Article 2 

Relationship of the Court with the United Nations 
The Court shall be brought into relationship with the 
United Nations through an agreement to be approved 
by the Assembly of States Parties to this Statute and 
thereafter concluded by the President of the Court on 
its behalf. 

Article 3 

Seat of the Court 1. The seat of the Court shall be es¬ 
tablished at The Hague in the Netherlands (“the host 
State”). 

2. The Court shall enter into a headquarters agree¬ 
ment with the host State, to be approved by the Assem¬ 
bly of States Parties and thereafter concluded by the 
President of the Court on its behalf. 

3. The Court may sit elsewhere, whenever it con¬ 
siders it desirable, as provided in this Statute. 

Article 4 

Legal status and powers of the Court 1. The Court 
shall have international legal personality. It shall also 
have such legal capacity as may be necessary for the ex¬ 
ercise of its functions and the fulhllment of its pur¬ 
poses. 

2. The Court may exercise its functions and pow¬ 
ers, as provided in this Statute, on the territory of any 
State Party and, by special agreement, on the territory 
of any other State. 

PART 2. JURISDICTION, ADMISSIBILITY AND 
APPLICABLE LAW 

Article 5 

Crimes within the jurisdiction of the Court 1. The ju¬ 
risdiction of the Court shall be limited to the most seri¬ 
ous crimes of concern to the international community 
as a whole. The Court has jurisdiction in accordance 
with this Statute with respect to the following crimes: 

(a) The crime of genocide; 

(b) Crimes against humanity; 

(c) War crimes; 

(d) The crime of aggression. 

2. The Court shall exercise jurisdiction over the 
crime of aggression once a provision is adopted in ac¬ 
cordance with articles 121 and 123 defining the crime 
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and setting out the conditions under which the Court 
shall exercise jurisdiction with respect to this crime. 
Such a provision shall he consistent with the relevant 
provisions of the Charter of the United Nations. 

Article 6 

Genocide For the purpose of this Statute, “genocide” 
means any of the following acts committed with intent 
to destroy, in whole or in part, a national, ethnical, ra¬ 
cial or religious group, as such: 

(a) Killing members of the group; 

(h) Causing serious bodily or mental harm to 
members of the group; 

(c) Deliberately inflicting on the group conditions 
of life calculated to bring about its physical de¬ 
struction in whole or in part; 

(d) Imposing measures intended to prevent births 
within the group; 

(e) Forcibly transferring children of the group to 
another group. 

Article 1 

Crimes against humanity 1. For the purpose of this 
Statute, “crime against humanity” means any of the fol¬ 
lowing acts when committed as part of a widespread or 
systematic attack directed against any civilian popula¬ 
tion, with knowledge of the attack: 

(a) Murder; 

(b) Extermination; 

(c) Enslavement; 

(d) Deportation or forcible transfer of population; 

(e) Imprisonment or other severe deprivation of 
physical liberty in violation of fundamental rules 
of international law; 

(0 Torture; 

(g) Rape, sexual slavery, enforced prostitution, 
forced pregnancy, enforced sterilization, or any 
other form of sexual violence of comparable gravi¬ 
ty; 

(h) Persecution against any identihable group or 
collectivity on political, racial, national, ethnic, 
cultural, religious, gender as dehned in paragraph 
3, or other grounds that are universally recognized 
as impermissible under international law, in con¬ 
nection with any act referred to in this paragraph 
or any crime within the jurisdiction of the Court; 

(i) Enforced disappearance of persons; 

(j) The crime of apartheid; 

(k) Other inhumane acts of a similar character in¬ 
tentionally causing great suffering, or serious inju¬ 
ry to body or to mental or physical health. 


2. For the purpose of paragraph 1: 

(a) “Attack directed against any civilian popula¬ 
tion” means a course of conduct involving the mul¬ 
tiple commission of acts referred to in paragraph 
1 against any civilian population, pursuant to or in 
furtherance of a State or organizational policy to 
commit such attack; 

(b) “Extermination” includes the intentional inflic¬ 
tion of conditions of life, inter alia the deprivation 
of access to food and medicine, calculated to bring 
about the destruction of part of a population; 

(c) “Enslavement” means the exercise of any or all 
of the powers attaching to the right of ownership 
over a person and includes the exercise of such 
power in the course of trafficking in persons, in 
particular women and children; 

(d) “Deportation or forcible transfer of population” 
means forced displacement of the persons con¬ 
cerned by expulsion or other coercive acts from the 
area in which they are lawfully present, without 
grounds permitted under international law; 

(e) “Torture” means the intentional infliction of se¬ 
vere pain or suffering, whether physical or mental, 
upon a person in the custody or under the control 
of the accused; except that torture shall not include 
pain or suffering arising only from, inherent in or 
incidental to, lawful sanctions; 

(f) “Eorced pregnancy” means the unlawful con¬ 
finement of a woman forcibly made pregnant, with 
the intent of affecting the ethnic composition of 
any population or carrying out other grave viola¬ 
tions of international law. This dehnition shall not 
in any way be interpreted as affecting national laws 
relating to pregnancy; 

(g) “Persecution” means the intentional and severe 
deprivation of fundamental rights contrary to in¬ 
ternational law by reason of the identity of the 
group or collectivity; 

(h) “The crime of apartheid” means inhumane acts 
of a character similar to those referred to in para¬ 
graph 1, committed in the context of an institu¬ 
tionalized regime of systematic oppression and 
domination by one racial group over any other ra¬ 
cial group or groups and committed with the in¬ 
tention of maintaining that regime; 

(i) “Enforced disappearance of persons” means the 
arrest, detention or abduction of persons by, or 
with the authorization, support or acquiescence of, 
a State or a political organization, followed by a re¬ 
fusal to acknowledge that deprivation of freedom 
or to give information on the fate or whereabouts 
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of those persons, with the intention of removing 
them from the protection of the law for a pro¬ 
longed period of time. 

3. For the purpose of this Statute, it is understood 
that the term “gender” refers to the two sexes, male and 
female, within the context of society. The term “gen¬ 
der” does not indicate any meaning different from the 
above. 

Article 8 

War crimes 1. The Court shall have jurisdiction in re¬ 
spect of war crimes in particular when committed as 
part of a plan or policy or as part of a large-scale com¬ 
mission of such crimes. 

2. For the purpose of this Statute, “war crimes” 
means: 

(a) Grave breaches of the Geneva Conventions of 
12 August 1949, namely, any of the following acts 
against persons or property protected under the 
provisions of the relevant Geneva Convention: 

(i) Willful killing; 

(ii) Torture or inhuman treatment, including bio¬ 
logical experiments; 

(iii) Willfully causing great suffering, or serious in¬ 
jury to body or health; 

(iv) Extensive destruction and appropriation of 
property, not justified by military necessity and 
carried out unlawfully and wantonly; 

(v) Compelling a prisoner of war or other protect¬ 
ed person to serve in the forces of a hostile Power; 

(vi) Willfully depriving a prisoner of war or other 
protected person of the rights of fair and regular 
trial; 

(vii) Unlawful deportation or transfer or unlawful 
confinement; 

(viii) Taking of hostages. 

(b) Other serious violations of the laws and cus¬ 
toms applicable in international armed conflict, 
within the established framework of international 
law, namely, any of the following acts: 

(i) Intentionally directing attacks against the civil¬ 
ian population as such or against individual civil¬ 
ians not taking direct part in hostilities; 

(ii) Intentionally directing attacks against civilian 
objects, that is, objects which are not military ob¬ 
jectives; 

(iii) Intentionally directing attacks against person¬ 
nel, installations, material, units or vehicles in¬ 
volved in a humanitarian assistance or peacekeep¬ 


ing mission in accordance with the Charter of the 
United Nations, as long as they are entitled to the 
protection given to civilians or civilian objects 
under the international law of armed conflict; 

(iv) Intentionally launching an attack in the 
knowledge that such attack will cause incidental 
loss of life or injury to civilians or damage to civil¬ 
ian objects or widespread, long-term and severe 
damage to the natural environment which would 
be clearly excessive in relation to the concrete and 
direct overall military advantage anticipated; 

(v) Attacking or bombarding, by whatever means, 
towns, villages, dwellings or buildings which are 
undefended and which are not military objectives; 

(vi) Killing or wounding a combatant who, having 
laid down his arms or having no longer means of 
defence, has surrendered at discretion; 

(vii) Making improper use of a flag of truce, of the 
flag or of the military insignia and uniform of the 
enemy or of the United Nations, as well as of the 
distinctive emblems of the Geneva Conventions, 
resulting in death or serious personal injury; 

(viii) The transfer, directly or indirectly, by the Oc¬ 
cupying Power of parts of its own civilian popula¬ 
tion into the territory it occupies, or the deporta¬ 
tion or transfer of all or parts of the population of 
the occupied territory within or outside this terri¬ 
tory; 

(ix) Intentionally directing attacks against build¬ 
ings dedicated to religion, education, art, science 
or charitable purposes, historic monuments, hos¬ 
pitals and places where the sick and wounded are 
collected, provided they are not military objectives; 

(x) Subjecting persons who are in the power of an 
adverse party to physical mutilation or to medical 
or scientific experiments of any kind which are 
neither justified by the medical, dental or hospital 
treatment of the person concerned nor carried out 
in his or her interest, and which cause death to or 
seriously endanger the health of such person or 
persons; 

(xi) Killing or wounding treacherously individuals 
belonging to the hostile nation or army; 

(xii) Declaring that no quarter will be given; 

(xiii) Destroying or seizing the enemy’s property 
unless such destruction or seizure be imperatively 
demanded by the necessities of war; 

(xiv) Declaring abolished, suspended or inadmissi¬ 
ble in a court of law the rights and actions of the 
nationals of the hostile party; 

(xv) Compelling the nationals of the hostile party 
to take part in the operations of war directed 
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against their own country, even if they were in the 
belligerent’s service before the commencement of 
the war; 

(xvi) Pillaging a town or place, even when taken 
by assault; 

(xvii) Employing poison or poisoned weapons; 

(xviii) Employing asphyxiating, poisonous or 
other gases, and all analogous liquids, materials or 
devices; 

(xix) Employing bullets which expand or flatten 
easily in the human body, such as bullets with a 
hard envelope which does not entirely cover the 
core or is pierced with incisions; 

(xx) Employing weapons, projectiles and material 
and methods of warfare which are of a nature to 
cause superfluous injury or unnecessary suffering 
or which are inherently indiscriminate in violation 
of the international law of armed conflict, provided 
that such weapons, projectiles and material and 
methods of warfare are the subject of a comprehen¬ 
sive prohibition and are included in an annex to 
this Statute, by an amendment in accordance with 
the relevant provisions set forth in articles 121 and 
123; 

(xxi) Committing outrages upon personal dignity, 
in particular humiliating and degrading treatment; 

(xxii) Committing rape, sexual slavery, enforced 
prostitution, forced pregnancy, as defined in article 
7, paragraph 2 (0, enforced sterilization, or any 
other form of sexual violence also constituting a 
grave breach of the Geneva Conventions; 

(xxiii) Utilizing the presence of a civilian or other 
protected person to render certain points, areas or 
military forces immune from military operations; 

(xxiv) Intentionally directing attacks against build¬ 
ings, material, medical units and transport, and 
personnel using the distinctive emblems of the Ge¬ 
neva Conventions in conformity with international 
law; 

(xxv) Intentionally using starvation of civilians as 
a method of warfare by depriving them of objects 
indispensable to their survival, including willfully 
impeding relief supplies as provided for under the 
Geneva Conventions; 

(xxvi) Conscripting or enlisting children under the 
age of hfteen years into the national armed forces 
or using them to participate actively in hostilities. 

(c) In the case of an armed conflict not of an inter¬ 
national character, serious violations of article 3 
common to the four Geneva Conventions of 12 


August 1949, namely, any of the following acts 
committed against persons taking no active part in 
the hostilities, including members of armed forces 
who have laid down their arms and those placed 
hors de combat by sickness, wounds, detention or 
any other cause: 

(i) Violence to life and person, in particular mur¬ 
der of all kinds, mutilation, cruel treatment and 
torture; 

(ii) Committing outrages upon personal dignity, in 
particular humiliating and degrading treatment; 

(iii) Taking of hostages; 

(iv) The passing of sentences and the carrying out 
of executions without previous judgment pro¬ 
nounced by a regularly constituted court, affording 
all judicial guarantees which are generally recog¬ 
nized as indispensable. 

(d) Paragraph 2 (c) applies to armed conflicts not 
of an international character and thus does not 
apply to situations of internal disturbances and 
tensions, such as riots, isolated and sporadic acts 
of violence or other acts of a similar nature. 

(e) Other serious violations of the laws and cus¬ 
toms applicable in armed conflicts not of an inter¬ 
national character, within the established frame¬ 
work of international law, namely, any of the 
following acts: 

(i) Intentionally directing attacks against the civil¬ 
ian population as such or against individual civil¬ 
ians not taking direct part in hostilities; 

(ii) Intentionally directing attacks against build¬ 
ings, material, medical units and transport, and 
personnel using the distinctive emblems of the Ge¬ 
neva Conventions in conformity with international 
law; 

(iii) Intentionally directing attacks against person¬ 
nel, installations, material, units or vehicles in¬ 
volved in a humanitarian assistance or peacekeep¬ 
ing mission in accordance with the Charter of the 
United Nations, as long as they are entitled to the 
protection given to civilians or civilian objects 
under the international law of armed conflict; 

(iv) Intentionally directing attacks against build¬ 
ings dedicated to religion, education, art, science 
or charitable purposes, historic monuments, hos¬ 
pitals and places where the sick and wounded are 
collected, provided they are not military objectives; 

(v) Pillaging a town or place, even when taken by 
assault; 

(vi) Committing rape, sexual slavery, enforced 
prostitution, forced pregnancy, as defined in article 
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7, paragraph 2 (f), enforced sterilization, and any 
other form of sexual violence also constituting a 
serious violation of article 3 common to the four 
Geneva Conventions; 

(vii) Conscripting or enlisting children under the 
age of fifteen years into armed forces or groups or 
using them to participate actively in hostilities; 

(viii) Ordering the displacement of the civilian 
population for reasons related to the conflict, un¬ 
less the security of the civilians involved or imper¬ 
ative military reasons so demand; 

(ix) Killing or wounding treacherously a comba¬ 
tant adversary; 

(x) Declaring that no quarter will be given; 

(xi) Subjecting persons who are in the power of an¬ 
other party to the conflict to physical mutilation or 
to medical or scientific experiments of any kind 
which are neither justihed by the medical, dental 
or hospital treatment of the person concerned nor 
carried out in his or her interest, and which cause 
death to or seriously endanger the health of such 
person or persons; 

(xii) Destroying or seizing the property of an ad¬ 
versary unless such destruction or seizure be im¬ 
peratively demanded by the necessities of the con¬ 
flict; 

(0 Paragraph 2 (e) applies to armed conflicts not 
of an international character and thus does not 
apply to situations of internal disturbances and 
tensions, such as riots, isolated and sporadic acts 
of violence or other acts of a similar nature. It ap¬ 
plies to armed conflicts that take place in the terri¬ 
tory of a State when there is protracted armed con¬ 
flict between governmental authorities and 
organized armed groups or between such groups. 

3. Nothing in paragraph 2 (c) and (e) shall affect 
the responsibility of a Government to maintain or re¬ 
establish law and order in the State or to defend the 
unity and territorial integrity of the State, by all legiti¬ 
mate means. 

Article 9 

Elements of Crimes 1. Elements of Crimes shall assist 
the Court in the interpretation and application of arti¬ 
cles 6, 7 and 8. They shall be adopted by a two-thirds 
majority of the members of the Assembly of States Par¬ 
ties. 

2. Amendments to the Elements of Crimes may be 
proposed by: 

(a) Any State Party; 

(b) The judges acting by an absolute majority; 


(c) The Prosecutor. 

Such amendments shall be adopted by a two-thirds 
majority of the members of the Assembly of States Par¬ 
ties. 

3. The Elements of Crimes and amendments there¬ 
to shall be consistent with this Statute. 

Article 10 

Nothing in this Part shall be interpreted as limiting 
or prejudicing in any way existing or developing rules 
of international law for purposes other than this Stat¬ 
ute. 

Article 11 

Jurisdiction ratione temporis f. The Court has juris¬ 
diction only with respect to crimes committed after the 
entry into force of this Statute. 

2. If a State becomes a Party to this Statute after its 
entry into force, the Court may exercise its jurisdiction 
only with respect to crimes committed after the entry 
into force of this Statute for that State, unless that State 
has made a declaration under article 12, paragraph 3. 

Article 12 

Preconditions to the exercise of jurisdiction 1. A State 
which becomes a Party to this Statute thereby accepts 
the jurisdiction of the Court with respect to the crimes 
referred to in article 5. 

2. In the case of article 13, paragraph (a) or (c), the 
Court may exercise its jurisdiction if one or more of the 
following States are Parties to this Statute or have ac¬ 
cepted the jurisdiction of the Court in accordance with 
paragraph 3: 

(a) The State on the territory of which the conduct 
in question occurred or, if the crime was commit¬ 
ted on board a vessel or aircraft, the State of regis¬ 
tration of that vessel or aircraft; 

(b) The State of which the person accused of the 
crime is a national. 

3. If the acceptance of a State which is not a Party 
to this Statute is required under paragraph 2, that State 
may, by declaration lodged with the Registrar, accept 
the exercise of jurisdiction by the Court with respect 
to the crime in question. The accepting State shall co¬ 
operate with the Court without any delay or exception 
in accordance with Part 9. 

Article 13 

Exercise of jurisdiction The Court may exercise its ju¬ 
risdiction with respect to a crime referred to in article 
5 in accordance with the provisions of this Statute if: 
(a) A situation in which one or more of such 
crimes appears to have been committed is referred 
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to the Prosecutor by a State Party in accordance 
with article 14; 

(b) A situation in which one or more of such 
crimes appears to have been committed is referred 
to the Prosecutor by the Security Council acting 
under Chapter VII of the Charter of the United Na¬ 
tions; or 

(c) The Prosecutor has initiated an investigation in 
respect of such a crime in accordance with article 
15. 

Article 14 

Referral of a situation by a State Party 1. A State Party 
may refer to the Prosecutor a situation in which one or 
more crimes within the jurisdiction of the Court appear 
to have been committed requesting the Prosecutor to 
investigate the situation for the purpose of determining 
whether one or more specific persons should be 
charged with the commission of such crimes. 

2. As far as possible, a referral shall specify the rele¬ 
vant circumstances and be accompanied by such sup¬ 
porting documentation as is available to the State refer¬ 
ring the situation. 

Article 15 

Prosecutor 1. The Prosecutor may initiate investiga¬ 
tions proprio motu on the basis of information on 
crimes within the jurisdiction of the Court. 

2. The Prosecutor shall analyse the seriousness of 
the information received. For this purpose, he or she 
may seek additional information from States, organs of 
the United Nations, intergovernmental or non¬ 
governmental organizations, or other reliable sources 
that he or she deems appropriate, and may receive writ¬ 
ten or oral testimony at the seat of the Court. 

3. If the Prosecutor concludes that there is a rea¬ 
sonable basis to proceed with an investigation, he or 
she shall submit to the Pre-Trial Chamber a request for 
authorization of an investigation, together with any 
supporting material collected. Victims may make repre¬ 
sentations to the Pre-Trial Chamber, in accordance 
with the Rules of Procedure and Evidence. 

4. If the Pre-Trial Chamber, upon examination of 
the request and the supporting material, considers that 
there is a reasonable basis to proceed with an investiga¬ 
tion, and that the case appears to fall within the juris¬ 
diction of the Court, it shall authorize the commence¬ 
ment of the investigation, without prejudice to 
subsequent determinations by the Court with regard to 
the jurisdiction and admissibility of a case. 

5. The refusal of the Pre-Trial Chamber to autho¬ 
rize the investigation shall not preclude the presenta¬ 


tion of a subsequent request by the Prosecutor based 
on new facts or evidence regarding the same situation. 

6. If, after the preliminary examination referred to 
in paragraphs 1 and 2, the Prosecutor concludes that 
the information provided does not constitute a reason¬ 
able basis for an investigation, he or she shall inform 
those who provided the information. This shall not pre¬ 
clude the Prosecutor from considering further informa¬ 
tion submitted to him or her regarding the same situa¬ 
tion in the light of new facts or evidence. 

Article 16 

Deferral of investigation or prosecution No investiga¬ 
tion or prosecution may be commenced or proceeded 
with under this Statute for a period of 12 months after 
the Security Council, in a resolution adopted under 
Chapter VII of the Charter of the United Nations, has 
requested the Court to that effect; that request may be 
renewed by the Council under the same conditions. 

Article 17 

Issues of admissibility 1. Having regard to paragraph 
10 of the Preamble and article 1, the Court shall deter¬ 
mine that a case is inadmissible where: 

(a) The case is being investigated or prosecuted by 
a State which has jurisdiction over it, unless the 
State is unwilling or unable genuinely to carry out 
the investigation or prosecution; 

(b) The case has been investigated by a State which 
has jurisdiction over it and the State has decided 
not to prosecute the person concerned, unless the 
decision resulted from the unwillingness or inabili¬ 
ty of the State genuinely to prosecute; 

(c) The person concerned has already been tried 
for conduct which is the subject of the complaint, 
and a trial by the Court is not permitted under arti¬ 
cle 20, paragraph 3; 

(d) The case is not of sufficient gravity to justify 
further action by the Court. 

2. In order to determine unwillingness in a particu¬ 
lar case, the Court shall consider, having regard to the 
principles of due process recognized by international 
law, whether one or more of the following exist, as ap¬ 
plicable: 

(a) The proceedings were or are being undertaken 
or the national decision was made for the purpose 
of shielding the person concerned from criminal 
responsibility for crimes within the jurisdiction of 
the Court referred to in article 5; 

(b) There has been an unjustified delay in the pro¬ 
ceedings which in the circumstances is inconsis¬ 
tent with an intent to bring the person concerned 
to justice; 
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(c) The proceedings were not or are not being con¬ 
ducted independently or impartially, and they 
were or are being conducted in a manner which, 
in the circumstances, is inconsistent with an intent 
to bring the person concerned to justice. 

3. In order to determine inability in a particular 
case, the Court shall consider whether, due to a total 
or substantial collapse or unavailability of its national 
judicial system, the State is unable to obtain the ac¬ 
cused or the necessary evidence and testimony or oth¬ 
erwise unable to carry out its proceedings. 

Article 18 

Preliminary rulings regarding admissibility 1. When 
a situation has been referred to the Court pursuant to 
article 13 (a) and the Prosecutor has determined that 
there would be a reasonable basis to commence an in¬ 
vestigation, or the Prosecutor initiates an investigation 
pursuant to articles 13 (c) and 15, the Prosecutor shall 
notify all States Parties and those States which, taking 
into account the information available, would normally 
exercise jurisdiction over the crimes concerned. The 
Prosecutor may notify such States on a confidential 
basis and, where the Prosecutor believes it necessary to 
protect persons, prevent destruction of evidence or pre¬ 
vent the absconding of persons, may limit the scope of 
the information provided to States. 

2. Within one month of receipt of that notihcation, 
a State may inform the Court that it is investigating or 
has investigated its nationals or others within its juris¬ 
diction with respect to criminal acts which may consti¬ 
tute crimes referred to in article 5 and which relate to 
the information provided in the notification to States. 
At the request of that State, the Prosecutor shall defer 
to the State’s investigation of those persons unless the 
Pre-Trial Chamber, on the application of the Prosecu¬ 
tor, decides to authorize the investigation. 

3. The Prosecutor’s deferral to a State’s investiga¬ 
tion shall be open to review by the Prosecutor six 
months after the date of deferral or at any time when 
there has been a signihcant change of circumstances 
based on the State’s unwillingness or inability genuine¬ 
ly to carry out the investigation. 

4. The State concerned or the Prosecutor may ap¬ 
peal to the Appeals Chamber against a ruling of the Pre- 
Trial Chamber, in accordance with article 82. The ap¬ 
peal may be heard on an expedited basis. 

5. When the Prosecutor has deferred an investiga¬ 
tion in accordance with paragraph 2, the Prosecutor 
may request that the State concerned periodically in¬ 
form the Prosecutor of the progress of its investigations 
and any subsequent prosecutions. States Parties shall 
respond to such requests without undue delay. 


6. Pending a ruling by the Pre-Trial Chamber, or 
at any time when the Prosecutor has deferred an inves¬ 
tigation under this article, the Prosecutor may, on an 
exceptional basis, seek authority from the Pre-Trial 
Chamber to pursue necessary investigative steps for the 
purpose of preserving evidence where there is a unique 
opportunity to obtain important evidence or there is a 
significant risk that such evidence may not be subse¬ 
quently available. 

7. A State which has challenged a ruling of the Pre- 
Trial Chamber under this article may challenge the ad¬ 
missibility of a case under article 19 on the grounds of 
additional significant facts or significant change of cir¬ 
cumstances. 

Article 19 

Challenges to the jurisdiction of the Court or the ad¬ 
missibility of a case 1. The Court shall satisfy itself that 
it has jurisdiction in any case brought before it. The 
Court may, on its own motion, determine the admissi¬ 
bility of a case in accordance with article 17. 

2. Challenges to the admissibility of a case on the 
grounds referred to in article 17 or challenges to the ju¬ 
risdiction of the Court may be made by: 

(a) An accused or a person for whom a warrant of 
arrest or a summons to appear has been issued 
under article 58; 

(b) A State which has jurisdiction over a case, on 
the ground that it is investigating or prosecuting 
the case or has investigated or prosecuted; or 

(c) A State from which acceptance of jurisdiction 
is required under article 12. 

3. The Prosecutor may seek a ruling from the 
Court regarding a question of jurisdiction or admissi¬ 
bility. In proceedings with respect to jurisdiction or ad¬ 
missibility, those who have referred the situation under 
article 13, as well as victims, may also submit observa¬ 
tions to the Court. 

4. The admissibility of a case or the jurisdiction of 
the Court may be challenged only once by any person 
or State referred to in paragraph 2. The challenge shall 
take place prior to or at the commencement of the trial. 
In exceptional circumstances, the Court may grant 
leave for a challenge to be brought more than once or 
at a time later than the commencement of the trial. 
Challenges to the admissibility of a case, at the com¬ 
mencement of a trial, or subsequently with the leave of 
the Court, may be based only on article 17, paragraph 
1 (c). 

5. A State referred to in paragraph 2 (b) and (c) 
shall make a challenge at the earliest opportunity. 

6. Prior to the confirmation of the charges, chal¬ 
lenges to the admissibility of a case or challenges to the 
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jurisdiction of the Court shall be referred to the Pre- 
Trial Chamber. After conhrmation of the charges, they 
shall be referred to the Trial Chamber. Decisions with 
respect to jurisdiction or admissibility may be appealed 
to the Appeals Chamber in accordance with article 82. 

7. If a challenge is made by a State referred to in 
paragraph 2 (b) or (c), the Prosecutor shall suspend the 
investigation until such time as the Court makes a de¬ 
termination in accordance with article 17. 

8. Pending a ruling by the Court, the Prosecutor 
may seek authority from the Court: 

(a) To pursue necessary investigative steps of the 
kind referred to in article 18, paragraph 6; 

(b) To take a statement or testimony from a wit¬ 
ness or complete the collection and examination of 
evidence which had begun prior to the making of 
the challenge; and 

(c) In cooperation with the relevant States, to pre¬ 
vent the absconding of persons in respect of whom 
the Prosecutor has already requested a warrant of 
arrest under article 58. 

9. The making of a challenge shall not affect the va¬ 
lidity of any act performed by the Prosecutor or any 
order or warrant issued by the Court prior to the mak¬ 
ing of the challenge. 

10. If the Court has decided that a case is inadmis¬ 
sible under article 17, the Prosecutor may submit a re¬ 
quest for a review of the decision when he or she is fully 
satished that new facts have arisen which negate the 
basis on which the case had previously been found in¬ 
admissible under article 17. 

11. If the Prosecutor, having regard to the matters 
referred to in article 17, defers an investigation, the 
Prosecutor may request that the relevant State make 
available to the Prosecutor information on the proceed¬ 
ings. That information shall, at the request of the State 
concerned, be conhdential. If the Prosecutor thereafter 
decides to proceed with an investigation, he or she shall 
notify the State to which deferral of the proceedings has 
taken place. 

Article 20 

Ne bis in idem 1. Except as provided in this Statute, 
no person shall be tried before the Court with respect 
to conduct which formed the basis of crimes for which 
the person has been convicted or acquitted by the 
Court. 

2. No person shall be tried by another court for a 
crime referred to in article 5 for which that person has 
already been convicted or acquitted by the Court. 

3. No person who has been tried by another court 
for conduct also proscribed under article 6, 7 or 8 shall 


be tried by the Court with respect to the same conduct 
unless the proceedings in the other court: 

(a) Were for the purpose of shielding the person 
concerned from criminal responsibility for crimes 
within the jurisdiction of the Court; or 

(b) Otherwise were not conducted independently 
or impartially in accordance with the norms of due 
process recognized by international law and were 
conducted in a manner which, in the circum¬ 
stances, was inconsistent with an intent to bring 
the person concerned to justice. 

Article 21 

Applicable law 1. The Court shall apply: 

(a) In the first place, this Statute, Elements of 
Crimes and its Rules of Procedure and Evidence; 

(b) In the second place, where appropriate, appli¬ 
cable treaties and the principles and rules of inter¬ 
national law, including the established principles 
of the international law of armed conflict; 

(c) Failing that, general principles of law derived 
by the Court from national laws of legal systems of 
the world including, as appropriate, the national 
laws of States that would normally exercise juris¬ 
diction over the crime, provided that those princi¬ 
ples are not inconsistent with this Statute and with 
international law and internationally recognized 
norms and standards. 

2. The Court may apply principles and rules of law 
as interpreted in its previous decisions. 

3. The application and interpretation of law pursu¬ 
ant to this article must be consistent with international¬ 
ly recognized human rights, and be without any ad¬ 
verse distinction founded on grounds such as gender 
as defined in article 7, paragraph 3, age, race, colour, 
language, religion or belief, political or other opinion, 
national, ethnic or social origin, wealth, birth or other 
status. 

PART 3. GENERAL PRINCIPLES OE CRIMINAL 
LAW 

Article 22 

Nullum crimen sine lege 1. A person shall not be crim¬ 
inally responsible under this Statute unless the conduct 
in question constitutes, at the time it takes place, a 
crime within the jurisdiction of the Court. 

2. The definition of a crime shall be strictly con¬ 
strued and shall not be extended by analogy. In case of 
ambiguity, the dehnition shall be interpreted in favour 
of the person being investigated, prosecuted or convict¬ 
ed. 
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3. This article shall not affect the characterization 
of any conduct as criminal under international law in¬ 
dependently of this Statute. 

Article 23 

Nulla poena sine lege A person convicted by the Court 
may be punished only in accordance with this Statute. 

Article 24 

Non-retroactivity ratione personae 1. No person shall 
be criminally responsible under this Statute for conduct 
prior to the entry into force of the Statute. 

2. In the event of a change in the law applicable to 
a given case prior to a hnal judgement, the law more 
favourable to the person being investigated, prosecuted 
or convicted shall apply. 

Article 25 

Individual criminal responsibility 1. The Court shall 
have jurisdiction over natural persons pursuant to this 
Statute. 

2. A person who commits a crime within the juris¬ 
diction of the Court shall be individually responsible 
and liable for punishment in accordance with this Stat¬ 
ute. 

3. In accordance with this Statute, a person shall 
be criminally responsible and liable for punishment for 
a crime within the jurisdiction of the Court if that per¬ 
son: 

(a) Commits such a crime, whether as an individu¬ 
al, jointly with another or through another person, 
regardless of whether that other person is criminal¬ 
ly responsible; 

(b) Orders, solicits or induces the commission of 
such a crime which in fact occurs or is attempted; 

(c) For the purpose of facilitating the commission 
of such a crime, aids, abets or otherwise assists in 
its commission or its attempted commission, in¬ 
cluding providing the means for its commission; 

(d) In any other way contributes to the commis¬ 
sion or attempted commission of such a crime by 
a group of persons acting with a common purpose. 
Such contribution shall be intentional and shall ei¬ 
ther: 

(i) Be made with the aim of furthering the criminal 
activity or criminal purpose of the group, where 
such activity or purpose involves the commission 
of a crime within the jurisdiction of the Court; or 

(ii) Be made in the knowledge of the intention of 
the group to commit the crime; 

(e) In respect of the crime of genocide, directly and 
publicly incites others to commit genocide; 


(0 Attempts to commit such a crime by taking ac¬ 
tion that commences its execution by means of a 
substantial step, but the crime does not occur be¬ 
cause of circumstances independent of the person’s 
intentions. Flowever, a person who abandons the 
effort to commit the crime or otherwise prevents 
the completion of the crime shall not be liable for 
punishment under this Statute for the attempt to 
commit that crime if that person completely and 
voluntarily gave up the criminal purpose. 

4. No provision in this Statute relating to individu¬ 
al criminal responsibility shall affect the responsibility 
of States under international law. 

Article 26 

Exclusion of jurisdiction over persons under eighteen 
The Court shall have no jurisdiction over any person 
who was under the age of 18 at the time of the alleged 
commission of a crime. 

Article 21 

Irrelevance of official capacity 1. This Statute shall 
apply equally to all persons without any distinction 
based on official capacity. In particular, official capacity 
as a Head of State or Government, a member of a Gov¬ 
ernment or parliament, an elected representative or a 
government official shall in no case exempt a person 
from criminal responsibility under this Statute, nor 
shall it, in and of itself, constitute a ground for reduc¬ 
tion of sentence. 

2. Immunities or special procedural rules which 
may attach to the official capacity of a person, whether 
under national or international law, shall not bar the 
Court from exercising its jurisdiction over such a per¬ 
son. 

Article 28 

Responsibility of commanders and other superiors In 
addition to other grounds of criminal responsibility 
under this Statute for crimes within the jurisdiction of 
the Court: 

(a) A military commander or person effectively act¬ 
ing as a military commander shall be criminally re¬ 
sponsible for crimes within the jurisdiction of the 
Court committed by forces under his or her effec¬ 
tive command and control, or effective authority 
and control as the case may be, as a result of his 
or her failure to exercise control properly over 
such forces, where: 

(i) That military commander or person either 
knew or, owing to the circumstances at the time, 
should have known that the forces were commit¬ 
ting or about to commit such crimes; and 
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(ii) That military commander or person failed to 
take all necessary and reasonable measures within 
his or her power to prevent or repress their com¬ 
mission or to submit the matter to the competent 
authorities for investigation and prosecution. 

(b) With respect to superior and subordinate rela¬ 
tionships not described in paragraph (a), a superi¬ 
or shall be criminally responsible for crimes within 
the jurisdiction of the Court committed by subor¬ 
dinates under his or her effective authority and 
control, as a result of his or her failure to exercise 
control properly over such subordinates, where: 

(i) The superior either knew, or consciously disre¬ 
garded information which clearly indicated, that 
the subordinates were committing or about to 
commit such crimes; 

(ii) The crimes concerned activities that were with¬ 
in the effective responsibility and control of the su¬ 
perior; and 

(iii) The superior failed to take all necessary and 
reasonable measures within his or her power to 
prevent or repress their commission or to submit 
the matter to the competent authorities for investi¬ 
gation and prosecution. 

Article 29 

Non-applicability of statute of limitations The crimes 
within the jurisdiction of the Court shall not be subject 
to any statute of limitations. 

Article 30 

Mental element 1. Unless otherwise provided, a person 
shall be criminally responsible and liable for punish¬ 
ment for a crime within the jurisdiction of the Court 
only if the material elements are committed with intent 
and knowledge. 

2. For the purposes of this article, a person has in¬ 
tent where: 

(a) In relation to conduct, that person means to en¬ 
gage in the conduct; 

(b) In relation to a consequence, that person 
means to cause that consequence or is aware that 
it will occur in the ordinary course of events. 

3. For the purposes of this article, “knowledge” 
means awareness that a circumstance exists or a conse¬ 
quence will occur in the ordinary course of events. 
“Know” and “knowingly” shall be construed accord¬ 
ingly. 

Article 31 

Grounds for excluding criminal responsibility 1. In 
addition to other grounds for excluding criminal re¬ 


sponsibility provided for in this Statute, a person shall 
not be criminally responsible if, at the time of that per¬ 
son’s conduct: 

(a) The person suffers from a mental disease or de¬ 
fect that destroys that person’s capacity to appreci¬ 
ate the unlawfulness or nature of his or her con¬ 
duct, or capacity to control his or her conduct to 
conform to the requirements of law; 

(b) The person is in a state of intoxication that de¬ 
stroys that person’s capacity to appreciate the un¬ 
lawfulness or nature of his or her conduct, or ca¬ 
pacity to control his or her conduct to conform to 
the requirements of law, unless the person has be¬ 
come voluntarily intoxicated under such circum¬ 
stances that the person knew, or disregarded the 
risk, that, as a result of the intoxication, he or she 
was likely to engage in conduct constituting a 
crime within the jurisdiction of the Court; 

(c) The person acts reasonably to defend himself 
or herself or another person or, in the case of war 
crimes, property which is essential for the survival 
of the person or another person or property which 
is essential for accomplishing a military mission, 
against an imminent and unlawful use of force in 
a manner proportionate to the degree of danger to 
the person or the other person or property protect¬ 
ed. The fact that the person was involved in a de¬ 
fensive operation conducted by forces shall not in 
itself constitute a ground for excluding criminal re¬ 
sponsibility under this subparagraph; 

(d) The conduct which is alleged to constitute a 
crime within the jurisdiction of the Court has been 
caused by duress resulting from a threat of immi¬ 
nent death or of continuing or imminent serious 
bodily harm against that person or another person, 
and the person acts necessarily and reasonably to 
avoid this threat, provided that the person does not 
intend to cause a greater harm than the one sought 
to be avoided. Such a threat may either be: 

(i) Made by other persons; or 

(ii) Constituted by other circumstances beyond 
that person’s control. 

2. The Court shall determine the applicability of 
the grounds for excluding criminal responsibility pro¬ 
vided for in this Statute to the case before it. 

3. At trial, the Court may consider a ground for ex¬ 
cluding criminal responsibility other than those re¬ 
ferred to in paragraph 1 where such a ground is derived 
from applicable law as set forth in article 21. The proce¬ 
dures relating to the consideration of such a ground 
shall be provided for in the Rules of Procedure and Evi¬ 
dence. 
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Article 32 

Mistake of fact or mistake of law 1. A mistake of fact 
shall be a ground for excluding criminal responsibility 
only if it negates the mental element required by the 
crime. 

2. A mistake of law as to whether a particular type 
of conduct is a crime within the jurisdiction of the 
Court shall not be a ground for excluding criminal re¬ 
sponsibility. A mistake of law may, however, be a 
ground for excluding criminal responsibility if it ne¬ 
gates the mental element required by such a crime, or 
as provided for in article 33. 

Article 33 

Superior orders and prescription of law 1. The fact 
that a crime within the jurisdiction of the Court has 
been committed by a person pursuant to an order of a 
Government or of a superior, whether military or civil¬ 
ian, shall not relieve that person of criminal responsi¬ 
bility unless: 

(a) The person was under a legal obligation to obey 
orders of the Government or the superior in ques¬ 
tion; 

(b) The person did not know that the order was 
unlawful; and 

(c) The order was not manifestly unlawful. 

2. For the purposes of this article, orders to com¬ 
mit genocide or crimes against humanity are manifestly 
unlawful. 


Security Council Resolution 808 _ 

SOURCE UN Documentation Center. Available from http:// 
www.un.org/documents. 

INTRODUCTION Unlike most international courts, the ICTY and 
ICTR were not established by treaty. Instead, they exist as 
a consequence of decisions taken by the UN Security Coun¬ 
cil under the authority granted it by the UN Charter to main¬ 
tain or restore international peace and security. The resolu¬ 
tions thus fall under UN Charter Chapter VII which makes 
them legally binding on UN member states; the statutes 
were similarly approved by the UN Security Council under 
its Chapter VII authority. 


Adopted by the Security Council at its 3175th meet¬ 
ing, on 22 February 1993 

The Security Council, 

Reaffirming its resolution 713 (1991) of 25 Septem¬ 
ber 1991 and all subsequent relevant resolutions. 

Recalling paragraph 10 of its resolution 764 (1992) 
of 13 July 1992, in which it reaffirmed that all parties 


are bound to comply with the obligations under inter¬ 
national humanitarian law and in particular the Geneva 
Conventions of 12 August 1949, and that persons who 
commit or order the commission of grave breaches of 
the Conventions are individually responsible in respect 
of such breaches. 

Recalling also its resolution 771 (1992) of 13 Au¬ 
gust 1992, in which, inter alia, it demanded that all par¬ 
ties and others concerned in the former Yugoslavia, and 
all military forces in Bosnia and Herzegovina, immedi¬ 
ately cease and desist from all breaches of international 
humanitarian law. 

Recalling further its resolution 780 (1992) of 6 Oc¬ 
tober 1992, in which it requested tbe Secretary-General 
to establish, as a matter of urgency, an impartial Com¬ 
mission of Experts to examine and analyse the informa¬ 
tion submitted pursuant to resolutions 771 (1992) and 
780 (1992), together with such further information as 
the Commission of Experts may obtain, witb a view to 
providing tbe Secretary-General with its conclusions 
on the evidence of grave breaches of the Geneva Con¬ 
ventions and other violations of international humani¬ 
tarian law committed in the territory of the former Yu¬ 
goslavia, 

Having considered the interim report of the Com¬ 
mission of Experts established by resolution 780 
(1992) (S/25274), in which the Commission observed 
that a decision to establish an ad hoc international tri¬ 
bunal in relation to events in the territory of the former 
Yugoslavia would be consistent with the direction of its 
work. 

Expressing once again its grave alarm at continuing 
reports of widespread violations of international hu¬ 
manitarian law occurring within the territory of the for¬ 
mer Yugoslavia, including reports of mass killings and 
the continuance of the practice of “ethnic cleansing”. 

Determining that this situation constitutes a threat 
to international peace and security. 

Determined to put an end to such crimes and to 
take effective measures to bring to justice the persons 
who are responsible for them. 

Convinced that in the particular circumstances of 
the former Yugoslavia the establishment of an interna¬ 
tional tribunal would enable this aim to be achieved 
and would contribute to the restoration and mainte¬ 
nance of peace. 

Noting in this regard the recommendation by the 
Co-Chairmen of the Steering Committee of the Interna¬ 
tional Conference on the Eormer Yugoslavia for the es¬ 
tablishment of such a tribunal (S/25221), 

Noting also with grave concern the “report of the 
European Community investigative mission into the 
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treatment of Muslim women in the former Yugoslavia” 
(S/25240, annex 1), 

Noting further the report of the committee of jurists 
submitted by France (S/25266), the report of the com¬ 
mission of jurists submitted by Italy (S/25300), and the 
report transmitted by the Permanent Representative of 
Sweden on behalf of the Chairman-in-Office of the 
Conference on Security and Cooperation in Europe 
(CSCE) (S/25307), 

1. Decides that an international tribunal shall be es¬ 
tablished for the prosecution of persons responsible for 
serious violations of international humanitarian law 
committed in the territory of the former Yugoslavia 
since 1991; 

2. Requests the Secretary-General to submit for 
consideration by the Council at the earliest possible 
date, and if possible no later than 60 days after the 
adoption of the present resolution, a report on all as¬ 
pects of this matter, including specific proposals and 
where appropriate options for the effective and expedi¬ 
tious implementation of the decision contained in para¬ 
graph 1 above, taking into account suggestions put for¬ 
ward in this regard by Member States; 

3. Decides to remain actively seized of tbe matter. 


Security Council Resolution 827 _ 

SOURCE UN Documentation Center. Available from http:// 
www.un.org/documents. 

Adopted by the Security Council at its 3217th meet¬ 
ing, on 25 May 1993 

The Security Council, 

Reaffirming its resolution 713 (1991) of 25 Septem¬ 
ber 1991 and all subsequent relevant resolutions. 
Having considered tbe report of the Secretary- 
General (S/25704 and Add..l) pursuant to paragraph 2 
of resolution 808 (1993), 

Expressing once again its grave alarm at continuing 
reports of widespread and flagrant violations of interna¬ 
tional humanitarian law occurring within the territory 
of the former Yugoslavia, and especially in the Republic 
of Bosnia and Herzegovina, including reports of mass 
killings, massive, organized and systematic detention 
and rape of women, and the continuance of the practice 
of “ethnic cleansing”, including for the acquisition and 
the holding of territory. 

Determining that this situation continues to consti¬ 
tute a threat to international peace and security. 

Determined to put an end to such crimes and to 
take effective measures to bring to justice the persons 
who are responsible for them. 


Convinced that in the particular circumstances of 
the former Yugoslavia the establishment as an ad hoc 
measure by the Council of an international tribunal and 
the prosecution of persons responsible for serious vio¬ 
lations of international bumanitarian law would enable 
this aim to be achieved and would contribute to the res¬ 
toration and maintenance of peace. 

Believing that the establishment of an international 
tribunal and the prosecution of persons responsible for 
the above-mentioned violations of international hu¬ 
manitarian law will contribute to ensuring that such vi¬ 
olations are halted and effectively redressed. 

Noting in this regard the recommendation by tbe 
Co-Chairmen of the Steering Committee of the Interna¬ 
tional Conference on the Former Yugoslavia for the es¬ 
tablishment of such a tribunal (S/25221), 

Reaffirming in tbis regard its decision in resolution 
808 (1993) that an international tribunal shall be estab¬ 
lished for the prosecution of persons responsible for se¬ 
rious violations of international humanitarian law com¬ 
mitted in the territory of the former Yugoslavia since 
1991, 

Considering that, pending the appointment of the 
Prosecutor of the International Tribunal, the- 
Commission of Experts established pursuant to resolu¬ 
tion 780 (1992) should continue on an urgent basis the 
collection of information relating to evidence of grave 
breaches of the Geneva Conventions and other viola¬ 
tions of international humanitarian law as proposed in 
its interim report (S/25274), 

Acting under Chapter VII of the Charter of the 
United Nations, 

1. Approves, the report of the Secretary-General; 

2. Decides hereby to establish an international tri¬ 
bunal for the sole purpose of prosecuting persons re¬ 
sponsible for serious violations of international human¬ 
itarian law committed in the territory of the former 
Yugoslavia between 1 January 1991 and a date to be de¬ 
termined by the Security Council upon the restoration 
of peace and to this end to adopt the Statute of the In¬ 
ternational Tribunal annexed to the above-mentioned 
report; 

3. Requests the Secretary-General to submit to the 
judges of the International Tribunal, upon their elec¬ 
tion, any suggestions received from States for the rules 
of procedure and evidence called for in Article 15 of the 
Statute of the International Tribunal; 

4. Decides that all States shall cooperate fully with 
the International Tribunal and its organs in accordance 
with the present resolution and the Statute of the Inter¬ 
national Tribunal and that consequently all States shall 
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take any measures necessary under their domestic law 
to implement the provisions of the present resolution 
and the Statute, including the obligation of States to 
comply with requests for assistance or orders issued by 
a Trial Chamber under Article 29 of the Statute; 

5. Urges States and intergovernmental and non¬ 
governmental organizations to contribute funds, equip¬ 
ment and services to the International Tribunal, includ¬ 
ing the offer of expert personnel; 

6. Decides that the determination of the seat of the 
International Tribunal is subject to the conclusion of 
appropriate arrangements between the United Nations 
and the Netherlands acceptable to the Council, and 
that the International Tribunal may sit elsewhere when 
it considers it necessary for the efficient exercise of its 
functions; 

7. Decides also that the work of the International 
Tribunal shall be carried out without prejudice to the 
right of the victims to seek, through appropriate means, 
compensation for damages incurred as a result of viola¬ 
tions of international humanitarian law; 

8. Requests the Secretary-General to implement ur¬ 
gently the present resolution and in particular to make 
practical arrangements for the effective functioning of 
the International Tribunal at the earliest time and to re¬ 
port periodically to the Council; 

9. Decides to remain actively seized of the matter. 


Security Council Resolution 955 _ 

SOURCE UN Documentation Center. Available from http:// 
www.un.org/documents. 

Adopted by the Security Council at its 3453rd meet¬ 
ing, on 8 November 1994 

The Security Council, 

Reaffirming all its previous resolutions on the situa¬ 
tion in Rwanda, 

Having considered the reports of the Secretary- 
General pursuant to paragraph 3 of resolution 935 
(1994) of 1 July 1994 (S/1994/879 and S/1994/906), 
and having taken note of the reports of the Special Rap¬ 
porteur for Rwanda of the United Nations Commission 
on Human Rights (S/1994/1157, annex I and annex II), 

Expressing appreciation for the work of the Com¬ 
mission of Experts established pursuant to resolution 
935 (1994), in particular its preliminary report on vio¬ 
lations of international humanitarian law in Rwanda 
transmitted by the Secretary-General’s letter of 1 Octo¬ 
ber 1994 (S/1994/1125), 

Expressing once again its grave concern at the re¬ 
ports indicating that genocide and other systematic. 


widespread and flagrant violations of international hu¬ 
manitarian law have been committed in Rwanda, 

Determining that this situation continues to consti¬ 
tute a threat to international peace and security. 

Determined to put an end to such crimes and to 
take effective measures to bring to justice the persons 
who are responsible for them. 

Convinced that in the particular circumstances of 
Rwanda, the prosecution of persons responsible for se¬ 
rious violations of international humanitarian law 
would enable this aim to be achieved and would con¬ 
tribute to the process of national reconciliation and to 
the restoration and maintenance of peace. 

Believing that the establishment of an international 
tribunal for the prosecution of persons responsible for 
genocide and the other above-mentioned violations of 
international humanitarian law will contribute to en¬ 
suring that such violations are halted and effectively re¬ 
dressed. 

Stressing also the need for international coopera¬ 
tion to strengthen the courts and judicial system of 
Rwanda, having regard in particular to the necessity for 
those courts to deal with large numbers of suspects. 

Considering that the Commission of Experts estab¬ 
lished pursuant to resolution 935 (1994) should con¬ 
tinue on an urgent basis the collection of information 
relating to evidence of grave violations of international 
humanitarian law committed in the territory of Rwanda 
and should submit its final report to the Secretary- 
General by 30 November 1994, 

Acting under Chapter VII of the Charter of the 
United Nations, 

1. Decides hereby, having received the request of 
the Government of Rwanda (S/1994/1115), to establish 
an international tribunal for the sole purpose of prose¬ 
cuting persons responsible for genocide and other seri¬ 
ous violations of international humanitarian law com¬ 
mitted in the territory of Rwanda and Rwandan citizens 
responsible for genocide and other such violations 
committed in the territory of neighbouring States, be¬ 
tween 1 January 1994 and 31 December 1994 and to 
this end to adopt the Statute of the International Crimi¬ 
nal Tribunal for Rwanda annexed hereto; 

2. Decides that all States shall cooperate fully with 
the International Tribunal and its organs in accordance 
with the present resolution and the Statute of the Inter¬ 
national Tribunal and that consequently all States shall 
take any measures necessary under their domestic law 
to implement the provisions of the present resolution 
and the Statute, including the obligation of States to 
comply with requests for assistance or orders issued by 
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a Trial Chamber under Article 28 of the Statute, and re¬ 
quests States to keep the Secretary-General informed of 
such measures; 

3. Considers that the Government of Rwanda 
should be notihed prior to the taking of decisions 
under articles 26 and 27 of the Statute; 

4. Urges States and intergovernmental and non¬ 
governmental organizations to contribute funds, equip¬ 
ment and services to the International Tribunal, includ¬ 
ing the offer of expert personnel; 

5. Requests the Secretary-General to implement this 
resolution urgently and in particular to make practical 
arrangements for the effective functioning of the Inter¬ 
national Tribunal, including recommendations to the 
Council as to possible locations for the seat of the Inter¬ 
national Tribunal at the earliest time and to report peri¬ 
odically to the Council; 

6. Decides that the seat of the International Tribu¬ 
nal shall be determined by the Council having regard 
to considerations of justice and fairness as well as ad¬ 
ministrative efficiency, including access to witnesses, 
and economy, and subject to the conclusion of appro¬ 
priate arrangements between the United Nations and 
the State of the seat, acceptable to the Council, having 
regard to the fact that the International Tribunal may 
meet away from its seat when it considers it necessary 
for the efficient exercise of its functions; and decides 
that an office will be established and proceedings will 
be conducted in Rwanda, where feasible and appropri¬ 
ate, subject to the conclusion of similar appropriate ar¬ 
rangements; 

7. Decides to consider increasing the number of 
judges and Trial Chambers of the International Tribu¬ 
nal if it becomes necessary; 

8. Decides to remain actively seized of the matter. 

Annex 

Statute of the International Tribunal for Rwanda 

Having been established by the Security Council 
acting under Chapter VII of the Charter of the United 
Nations, the International Criminal Tribunal for the 
Prosecution of Persons Responsible for Genocide and 
Other Serious Violations of International Humanitarian 
Law Committed in the Territory of Rwanda and Rwan¬ 
dan citizens responsible for genocide and other such vi¬ 
olations committed in the territory of neighbouring 
States, between 1 January 1994 and 31 December 1994 
(hereinafter referred to as “the International Tribunal 
for Rwanda”) shall function in accordance with the 
provisions of the present Statute. 


Article 1 

Competence of the International Tribunal for 
Rwanda 

The International Tribunal for Rwanda shall have 
the power to prosecute persons responsible for serious 
violations of international humanitarian law commit¬ 
ted in the territory of Rwanda and Rwandan citizens re¬ 
sponsible for such violations committed in the territory 
of neighbouring States, between 1 January 1994 and 31 
December 1994, in accordance with the provisions of 
the present Statute. 

Article 2 
Genocide 

1. The International Tribunal for Rwanda shall 
have the power to prosecute persons committing geno¬ 
cide as defined in paragraph 2 of this article or of com¬ 
mitting any of the other acts enumerated in paragraph 
3 of this article. 

2. Genocide means any of the following acts com¬ 
mitted with intent to destroy, in whole or in part, a na¬ 
tional, ethnical, racial or religious group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to 
members of the group; 

(c) Deliberately inflicting on the group conditions 
of life calculated to bring about its physical de¬ 
struction in whole or in part; 

(d) Imposing measures intended to prevent births 
within the group; 

(e) Forcibly transferring children of the group to 
another group. 

3. The following acts shall be punishable: 

(a) Genocide; 

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit geno¬ 
cide; 

(d) Attempt to commit genocide; 

(e) Complicity in genocide. 

Article 3 

Crimes against humanity 

The International Tribunal for Rwanda shall have 
the power to prosecute persons responsible for the fol¬ 
lowing crimes when committed as part of a widespread 
or systematic attack against any civilian population on 
national, political, ethnic, racial or religious grounds: 

(a) Murder; 

(b) Extermination; 

(c) Enslavement; 
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(d) Deportation; 

(e) Imprisonment; 

(f) Torture; 

(g) Rape; 

(h) Persecutions on political, racial and religious 
grounds; 

(i) Other inhumane acts. 

Article 4 

Violations of Article 3 common to the Geneva 
Conventions and of Additional Protocol II 

The International Tribunal for Rwanda shall have 
the power to prosecute persons committing or ordering 
to be committed serious violations of Article 3 common 
to the Geneva Conventions of 12 August 1949 for the 
Protection of War Victims, and of Additional Protocol 
II thereto of 8 June 1977. These violations shall in¬ 
clude, but shall not be limited to: 

(a) Violence to life, health and physical or mental 
well-being of persons, in particular murder as well 
as cruel treatment such as torture, mutilation or 
any form of corporal punishment; 

(b) Collective punishments; 

(c) Taking of hostages; 

(d) Acts of terrorism; 

(e) Outrages upon personal dignity, in particular 
humiliating and degrading treatment, rape, en¬ 
forced prostitution and any form of indecent as¬ 
sault; 

(f) Pillage; 

(g) The passing of sentences and the carrying out 
of executions without previous judgement pro¬ 
nounced by a regularly constituted court, affording 
all the judicial guarantees which are recognized as 
indispensable by civilized peoples; 

(h) Threats to commit any of the foregoing acts. 

Article 5 

Personal jurisdiction 

The International Tribunal for Rwanda shall have 
jurisdiction over natural persons pursuant to the provi¬ 
sions of the present Statute. 

Article 6 

Individual criminal responsibility 

1. A person who planned, instigated, ordered, com¬ 
mitted or otherwise aided and abetted in the planning, 
preparation or execution of a crime referred to in arti¬ 
cles 2 to 4 of the present Statute, shall be individually 
responsible for the crime. 

2. The official position of any accused person, 
whether as Head of State or Government or as a respon¬ 


sible Government official, shall not relieve such person 
of criminal responsibility nor mitigate punishment. 

3. The fact that any of the acts referred to in articles 
2 to 4 of the present Statute was committed by a subor¬ 
dinate does not relieve his or her superior of criminal 
responsibility if he or she knew or had reason to know 
that the subordinate was about to commit such acts or 
had done so and the superior failed to take the neces¬ 
sary and reasonable measures to prevent such acts or 
to punish the perpetrators thereof. 

4. The fact that an accused person acted pursuant 
to an order of a Government or of a superior shall not 
relieve him or her of criminal responsibility, but may 
be considered in mitigation of punishment if the Inter¬ 
national Tribunal for Rwanda determines that justice 
so requires. 

Article 1 

Territorial and temporal jurisdiction 

The territorial jurisdiction of the International Tri¬ 
bunal for Rwanda shall extend to the territory of Rwan¬ 
da including its land surface and airspace as well as to 
the territory of neighbouring States in respect of serious 
violations of international humanitarian law commit¬ 
ted by Rwandan citizens. The temporal jurisdiction of 
the International Tribunal for Rwanda shall extend to 
a period beginning on 1 January 1994 and ending on 
31 December 1994. 

Article 8 

Concurrent jurisdiction 

1. The International Tribunal for Rwanda and na¬ 
tional courts shall have concurrent jurisdiction to pros¬ 
ecute persons for serious violations of international hu¬ 
manitarian law committed in the territory of Rwanda 
and Rwandan citizens for such violations committed in 
the territory of neighbouring States, between 1 January 
1994 and 31 December 1994. 

2. The International Tribunal for Rwanda shall 
have primacy over the national courts of all States. At 
any stage of the procedure, the International Tribunal 
for Rwanda may formally request national courts to 
defer to its competence in accordance with the present 
Statute and the Rules of Procedure and Evidence of the 
International Tribunal for Rwanda. 

Article 9 
Non bis in idem 

1. No person shall be tried before a national court 
for acts constituting serious violations of international 
humanitarian law under the present Statute, for which 
he or she has already been tried by the International 
Tribunal for Rwanda. 

2. A person who has been tried by a national court 
for acts constituting serious violations of international 
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humanitarian law may be subsequently tried by tbe In¬ 
ternational Tribunal for Rwanda only if: 

(a) The act for which he or she was tried was char¬ 
acterized as an ordinary crime; or 

(b) The national court proceedings were not im¬ 
partial or independent, were designed to shield the 
accused from international criminal responsibility, 
or tbe case was not diligently prosecuted. 

3. In considering the penalty to be imposed on a 
person convicted of a crime under tbe present Statute, 
the International Tribunal for Rwanda shall take into 
account the extent to which any penalty imposed by a 
national court on the same person for the same act has 
already been served. 

Article 10 

Organization of the International Tribunal for 
Rwanda 

The International Tribunal for Rwanda shall con¬ 
sist of the following organs: 

(a) The Chambers, comprising two Trial Chambers 
and an Appeals Chamber; 

(b) The Prosecutor; and 

(c) A Registry. 

Article 11 

Composition of the Chambers 

The Chambers shall be composed of eleven inde¬ 
pendent judges, no two of whom may be nationals of 
the same State, who shall serve as follows: 

(a) Three judges shall serve in each of the Trial 
Chambers; 

(b) Five judges shall serve in the Appeals Cham¬ 
ber. 

Article 12 

Qualification and election of judges 

1. The judges shall be persons of high moral char¬ 
acter, impartiality and integrity who possess the qualifi¬ 
cations required in their respective countries for ap¬ 
pointment to the highest judicial offices. In the overall 
composition of the Chambers due account shall be 
taken of the experience of the judges in criminal law, 
international law, including international humanitari¬ 
an law and human rights law. 

2. The members of the Appeals Chamber of the In¬ 
ternational Tribunal for the Prosecution of Persons Re¬ 
sponsible for Serious Violations of International Hu¬ 
manitarian Law Committed in the Territory of the 
Former Yugoslavia since 1991 (hereinafter referred to 
as “the International Tribunal for the Former Yugosla¬ 
via”) shall also serve as the members of the Appeals 
Chamber of the International Tribunal for Rwanda. 


3. The judges of the Trial Chambers of the Interna¬ 
tional Tribunal for Rwanda shall be elected by the Gen¬ 
eral Assembly from a list submitted by the Security 
Council, in the following manner: 

(a) The Secretary-General shall invite nominations 
for judges of the Trial Chambers from States Mem¬ 
bers of the United Nations and non-member States 
maintaining permanent observer missions at Unit¬ 
ed Nations Headquarters; 

(b) Within thirty days of the date of the invitation 
of the Secretary-General, each State may nominate 
up to two candidates meeting the qualifications set 
out in paragraph 1 above, no two of whom shall be 
of the same nationality and neither of whom shall 
be of the same nationality as any judge on the Ap¬ 
peals Chamber; 

(c) The Secretary-General shall forward the nomi¬ 
nations received to the Security Council. From the 
nominations received the Security Council shall 
establish a list of not less than twelve and not more 
than eighteen candidates, taking due account of 
adequate representation on the International Tri¬ 
bunal for Rwanda of tbe principal legal systems of 
the world; 

(d) The President of the Security Council shall 
transmit the list of candidates to the President of 
the General Assembly. From that list the General 
Assembly shall elect the six judges of the Trial 
Chambers. The candidates who receive an absolute 
majority of the votes of the States Members of the 
United Nations and of the non-Member States 
maintaining permanent observer missions at Unit¬ 
ed Nations Headquarters, shall be declared elected. 
Should two candidates of the same nationality ob¬ 
tain tbe required majority vote, the one who re¬ 
ceived the higher number of votes shall be consid¬ 
ered elected. 

4. In tbe event of a vacancy in the Trial Chambers, 
after consultation with the Presidents of the Security 
Council and of the General Assembly, the Secretary- 
General shall appoint a person meeting the qualifica¬ 
tions of paragraph 1 above, for the remainder of the 
term of office concerned. 

5. The judges of the Trial Chambers shall be elect¬ 
ed for a term of four years. The terms and conditions 
of service shall be those of the judges of the Interna¬ 
tional Tribunal for the Former Yugoslavia. They shall 
be eligible for re-election. 

Article 13 

Officers and members of the Chambers 

1. The judges of the International Tribunal for 
Rwanda shall elect a President. 
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2. After consultation with the judges of the Inter¬ 
national Tribunal for Rwanda, the President shall as¬ 
sign the judges to the Trial Chambers. A judge shall 
serve only in the Chamber to which he or she was as¬ 
signed. 

3. The judges of each Trial Chamber shall elect a 
Presiding Judge, who shall conduct all of the proceed¬ 
ings of that Trial Chamber as a whole. 

Article 14 

Rules of procedure and evidence 

The judges of the International Tribunal for Rwan¬ 
da shall adopt, for the purpose of proceedings before 
the International Tribunal for Rwanda, the rules of pro¬ 
cedure and evidence for the conduct of the pre-trial 
phase of the proceedings, trials and appeals, the admis¬ 
sion of evidence, the protection of victims and witness¬ 
es and other appropriate matters of the International 
Tribunal for the Former Yugoslavia with such changes 
as they deem necessary. 

Article 15 
The Prosecutor 

1. The Prosecutor shall be responsible for the in¬ 
vestigation and prosecution of persons responsible for 
serious violations of international humanitarian law 
committed in the territory of Rwanda and Rwandan cit¬ 
izens responsible for such violations committed in the 
territory of neighbouring States, between 1 January 
1994 and 31 December 1994. 

2. The Prosecutor shall act independently as a sep¬ 
arate organ of the International Tribunal for Rwanda. 
He or she shall not seek or receive instructions from 
any Government or from any other source. 

3. The Prosecutor of the International Tribunal for 
the Former Yugoslavia shall also serve as the Prosecu¬ 
tor of the International Tribunal for Rwanda. He or she 
shall have additional staff, including an additional Dep¬ 
uty Prosecutor, to assist with prosecutions before the 
International Tribunal for Rwanda. Such 

staff shall be appointed by the Secretary-General 
on the recommendation of the Prosecutor. 

Article 16 
The Registry 

1. The Registry shall be responsible for the admin¬ 
istration and servicing of the International Tribunal for 
Rwanda. 

2. The Registry shall consist of a Registrar and such 
other staff as may be required. 

3. The Registrar shall be appointed by the Secre¬ 
tary-General after consultation with the President of 
the International Tribunal for Rwanda. He or she shall 


serve for a four-year term and be eligible for reappoint¬ 
ment. The terms and conditions of service of the Regis¬ 
trar shall be those of an Assistant Secretary-General of 
the United Nations. 

4. The staff of the Registry shall be appointed by 
the Secretary-General on the recommendation of the 
Registrar. 

Article 11 

Investigation and preparation of indictment 

1. The Prosecutor shall initiate investigations ex- 
officio or on the basis of information obtained from any 
source, particularly from Governments, United Nations 
organs, intergovernmental and non-governmental or¬ 
ganizations. The Prosecutor shall assess the informa¬ 
tion received or obtained and decide whether there is 
sufficient basis to proceed. 

2. The Prosecutor shall have the power to question 
suspects, victims and witnesses, to collect evidence and 
to conduct on-site investigations. In carrying out these 
tasks, the Prosecutor may, as appropriate, seek the as¬ 
sistance of the State authorities concerned. 

3. If questioned, the suspect shall be entitled to be 
assisted by counsel of his or her own choice, including 
the right to have legal assistance assigned to the suspect 
without payment by him or her in any such case if he 
or she does not have sufficient means to pay for it, as 
well as to necessary translation into and from a lan¬ 
guage he or she speaks and understands. 

4. Upon a determination that a prima facie case ex¬ 
ists, the Prosecutor shall prepare an indictment con¬ 
taining a concise statement of the facts and the crime 
or crimes with which the accused is charged under the 
Statute. The indictment shall be transmitted to a judge 
of the Trial Chamber. 

Article 18 

Review of the indictment 

1. The judge of the Trial Chamber to whom the in¬ 
dictment has been transmitted shall review it. If satis¬ 
fied that a prima facie case has been established by the 
Prosecutor, he or she shall confirm the indictment. If 
not so satisfied, the indictment shall be dismissed. 

2. Upon confirmation of an indictment, the judge 
may, at the request of the Prosecutor, issue such orders 
and warrants for the arrest, detention, surrender or 
transfer of persons, and any other orders as may be re¬ 
quired for the conduct of the trial. 

Article 19 

Commencement and conduct of trial proceedings 

1. The Trial Chambers shall ensure that a trial is 
fair and expeditious and that proceedings are conduct- 
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ed in accordance with the rules of procedure and evi¬ 
dence, with full respect for the rights of the accused 
and due regard for the protection of victims and wit¬ 
nesses. 

2. A person against whom an indictment has been 
confirmed shall, pursuant to an order or an arrest war¬ 
rant of the International Tribunal for Rwanda, be taken 
into custody, immediately informed of the charges 
against him or her and transferred to the International 
Tribunal for Rwanda. 

3. The Trial Chamber shall read the indictment, 
satisfy itself that the rights of the accused are respected, 
confirm that the accused understands the indictment, 
and instruct the accused to enter a plea. The Trial 
Chamber shall then set the date for trial. 

4. The hearings shall be public unless the Trial 
Chamber decides to close the proceedings in accor¬ 
dance with its rules of procedure and evidence. 

Article 20 

Rights of the accused 

1. All persons shall be equal before the Internation¬ 
al Tribunal for Rwanda. 

2. In the determination of charges against him or 
her, the accused shall be entitled to a fair and public 
hearing, subject to article 21 of the Statute. 

3. The accused shall be presumed innocent until 
proved guilty according to the provisions of the present 
Statute. 

4. In the determination of any charge against the 
accused pursuant to the present Statute, the accused 
shall be entitled to the following minimum guarantees, 
in full equality: 

(a) To be informed promptly and in detail in a lan¬ 
guage which he or she understands of the nature 
and cause of the charge against him or her; 

(b) To have adequate time and facilities for the 
preparation of his or her defence and to communi¬ 
cate with counsel of his or her own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his or her presence, and to de¬ 
fend himself or herself in person or through legal 
assistance of his or her own choosing; to be in¬ 
formed, if he or she does not have legal assistance, 
of this right; and to have legal assistance assigned 
to him or her, in any case where the interests of 
justice so require, and without payment by him or 
her in any such case if he or she does not have suf¬ 
ficient means to pay for it; 

(e) To examine, or have examined, the witnesses 
against him or her and to obtain the attendance 


and examination of witnesses on his or her behalf 
under the same conditions as witnesses against 
him or her; 

(f) To have the free assistance of an interpreter if 
he or she cannot understand or speak the language 
used in the International Tribunal for Rwanda; 

(g) Not to be compelled to testify against himself 
or herself or to confess guilt. 

Article 21 

Protection of victims and witnesses 
The International Tribunal for Rwanda shall pro¬ 
vide in its rules of procedure and evidence for the pro¬ 
tection of victims and witnesses. Such protection mea¬ 
sures shall include, but shall not be limited to, the 
conduct of in camera proceedings and the protection 
of the victim’s identity. 

Article 22 

Judgement 

1. The Trial Chambers shall pronounce judge¬ 
ments and impose sentences and penalties on persons 
convicted of serious violations of international humani¬ 
tarian law. 

2. The judgement shall be rendered by a majority 
of the judges of the Trial Chamber, and shall be deliv¬ 
ered by the Trial Chamber in public. It shall be accom¬ 
panied by a reasoned opinion in writing, to which sepa¬ 
rate or dissenting opinions may be appended. 

Article 23 

Penalties 

1. The penalty imposed by the Trial Chamber shall 
be limited to imprisonment. In determining the terms 
of imprisonment, the Trial Chambers shall have re¬ 
course to the general practice regarding prison sen¬ 
tences in the courts of Rwanda. 

2. In imposing the sentences, the Trial Chambers 
should take into account such factors as the gravity of 
the offence and the individual circumstances of the 
convicted person. 

3. In addition to imprisonment, the Trial Cham¬ 
bers may order the return of any property and proceeds 
acquired by criminal conduct, including by means of 
duress, to their rightful owners. 

Article 24 

Appellate proceedings 

1. The Appeals Chamber shall hear appeals from 
persons convicted by the Trial Chambers or from the 
Prosecutor on the following grounds: 

(a) An error on a question of law invalidating the 
decision; or 

(b) An error of fact which has occasioned a miscar¬ 
riage of justice. 
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2. The Appeals Chamber may affirm, reverse or re¬ 
vise the decisions taken by the Trial Chambers. 

Article 25 
Review proceedings 

Where a new fact has been discovered which was 
not known at the time of the proceedings before the 
Trial Chambers or the Appeals Chamber and which 
could have been a decisive factor in reaching the deci¬ 
sion, the convicted person or the Prosecutor may sub¬ 
mit to the International Tribunal for Rwanda an appli¬ 
cation for review of the judgement. 

Article 26 

Enforcement of sentences 

Imprisonment shall be served in Rwanda or any of 
the States on a list of States which have indicated to the 
Security Council their willingness to accept convicted 
persons, as designated by the International Tribunal for 
Rwanda. Such imprisonment shall be in accordance 
with the applicable law of the State concerned, subject 
to the supervision of the International Tribunal for 
Rwanda. 

Article 27 

Pardon or commutation of sentences 

If, pursuant to the applicable law of the State in 
which the convicted person is imprisoned, he or she is 
eligible for pardon or commutation of sentence, the 
State concerned shall notify the International Tribunal 
for Rwanda accordingly. There shall only be pardon or 
commutation of sentence if the President of the Inter¬ 
national Tribunal for Rwanda, in consultation with the 
judges, so decides on the basis of the interests of justice 
and the general principles of law. 

Article 28 

Cooperation and judicial assistance 

1. States shall cooperate with the International Tri¬ 
bunal for Rwanda in the investigation and prosecution 
of persons accused of committing serious violations of 
international humanitarian law. 

2. States shall comply without undue delay with 
any request for assistance or an order issued by a Trial 
Chamber, including, but not limited to: 

(a) The identification and location of persons; 

(b) The taking of testimony and the production of 

evidence; 

(c) The service of documents; 

(d) The arrest or detention of persons; 

(e) The surrender or the transfer of the accused to 

the International Tribunal for Rwanda. 


Article 29 

The status, privileges and immunities of the 
International Tribunal for Rwanda 

1. The Convention on the Privileges and Immuni¬ 
ties of the United Nations of 13 February 1946 shall 
apply to the International Tribunal for Rwanda, the 
judges, the Prosecutor and his or her staff, and the Reg¬ 
istrar and his or her staff. 

2. The judges, the Prosecutor and the Registrar 
shall enjoy the privileges and immunities, exemptions 
and facilities accorded to diplomatic envoys, in accor¬ 
dance with international law. 

3. The staff of the Prosecutor and of the Registrar 
shall enjoy the privileges and immunities accorded to 
officials of the United Nations under articles V and VII 
of the Convention referred to in paragraph 1 of this ar¬ 
ticle. 

4. Other persons, including the accused, required 
at the seat or meeting place of the International Tribu¬ 
nal for Rwanda shall be accorded such treatment as is 
necessary for the proper functioning of the Internation¬ 
al Tribunal for Rwanda. 

Article 30 

Expenses of the International Tribunal for Rwanda 

The expenses of the International Tribunal for 
Rwanda shall be expenses of the Organization in accor¬ 
dance with Article 17 of the Charter of the United Na¬ 
tions. 

Article 31 
Working languages 

The working languages of the International Tribu¬ 
nal shall be English and French. 

Article 32 
Annual report 

The President of the International Tribunal for 
Rwanda shall submit an annual report of the Interna¬ 
tional Tribunal for Rwanda to the Security Council and 
to the General Assembly. 


Supplementary Convention on the 
Abolition of Slavery, the Slave Trade, and 
Institutions and Practices Similar to 
Slavery; September 7, 1956 _ 

SOURCE The Avalon Project at Yale Law School. Available 
from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION The Supplementary Convention on the Abolition 
of Slavery was adopted in 1956 and entered into force the 
next year. It defines “institutions and practices similar to 
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slavery,” requiring State to take steps towards their pro¬ 
gressive abolition of abandonment. States are also re¬ 
quired to create criminal offenses for transporting slaves, 
marking or mutilating persons with a view to their subjuga¬ 
tion, and enslavement itself. 


PREAMBLE 

The States Parties to the present Convention 

Considering that freedom is the birthright of every 
human being; Mindful that the peoples of the United 
Nations reaffirmed in the Charter their faith in the dig¬ 
nity and worth of the human person; 

Considering that the Universal Declaration of 
Human Rights, proclaimed by the General Assembly of 
the United Nations as a common standard of achieve¬ 
ment for all peoples and all nations, states that no one 
shall be held in slavery or servitude and that slavery 
and the slave trade shall be prohibited in all their forms; 

Recognizing that, since the conclusion of the Slav¬ 
ery Convention signed at Geneva on 25 September 
1926, which was designed to secure the abolition of 
slavery and of the slave trade, further progress has been 
made towards this end; 

Having regard to the Forced Labour Convention of 
1930 and to subsequent action by the International La¬ 
bour Organisation in regard to forced or compulsory la¬ 
bour; 

Being aware, however, that slavery, the slave trade 
and institutions and practices similar to slavery have 
not yet been eliminated in all parts of the world; 

Having decided, therefore, that the Convention of 
1926, which remains operative, should now be aug¬ 
mented by the conclusion of a supplementary conven¬ 
tion designed to intensify national as well as interna¬ 
tional efforts towards the abolition of slavery, the slave 
trade and institutions and practices similar to slavery; 

Have agreed as follows: 

SECTION I — INSTITUTIONS AND PRACTICES 
SIMILAR TO SLAVERY 

Article 1 

Each of the States Parties to this Convention shall 
take all practicable and necessary legislative and other 
measures to bring about progressively and as soon as 
possible the complete abolition or abandonment of the 
following institutions and practices, where they still 
exist and whether or not they are covered by the defini¬ 
tion of slavery contained in article 1 of the Slavery Con¬ 
vention signed at Geneva on 25 September 1926: 

(a) Debt bondage, that is to say, the status or con¬ 
dition arising from a pledge by a debtor of his per¬ 


sonal services or of those of a person under his 
control as security for a debt, if the value of those 
services as reasonably assessed is not applied to¬ 
wards the liquidation of the debt or the length and 
nature of those services are not respectively limited 
and dehned; 

(b) Serfdom, that is to say, the condition or status 
of a tenant who is by law, custom or agreement 
bound to live and labour on land belonging to an¬ 
other person and to render some determinate ser¬ 
vice to such other person, whether for reward or 
not, and is not free to change his status; 

(c) Any institution or practice whereby: 

(i) A woman, without the right to refuse, is prom¬ 
ised or given in marriage on payment of a consider¬ 
ation in money or in kind to her parents, guardian, 
family or any other person or group; or 

(ii) The husband of a woman, his family, or his 
clan, has the right to transfer her to another person 
for value received or otherwise; or 

(hi) A woman on the death of her husband is liable 
to be inherited by another person; 

(d) Any institution or practice whereby a child or 
young person under the age of 18 years is delivered 
by either or both of his natural parents or by his 
guardian to another person, whether for reward or 
not, with a view to the exploitation of the child or 
young person or of his labour. 

Article 2 

With a view to bringing to an end the institutions 
and practices mentioned in article 1 (c) of this Conven¬ 
tion, the States Parties undertake to prescribe, where 
appropriate, suitable minimum ages of marriage, to en¬ 
courage the use of facilities whereby the consent of 
both parties to a marriage may be freely expressed in 
the presence of a competent civil or religious authority, 
and to encourage the registration of marriages. 

SECTION II — THE SLAVE TRADE 

Article 3 

1. The act of conveying or attempting to convey 
slaves from one country to another by whatever means 
of transport, or of being accessory thereto, shall be a 
criminal offence under the laws of the States Parties to 
this Convention and persons convicted thereof shall be 
liable to very severe penalties. 

2. (a) The States Parties shall take all effective mea¬ 
sures to prevent ships and aircraft authorized to fly 
their flags from conveying slaves and to punish persons 
guilty of such acts or of using national flags for that 
purpose. 
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(b) The States Parties shall take all effective mea¬ 
sures to ensure that their ports, airhelds and coasts are 
not used for the conveyance of slaves. 

3. The States Parties to this Convention shall ex¬ 
change information in order to ensure the practical co¬ 
ordination of the measures taken by them in combating 
the slave trade and shall inform each other of every case 
of the slave trade, and of every attempt to commit this 
criminal offence, which comes to their notice. 

Article 4 

Any slave who takes refuge on board any vessel of 
a State Party to this Convention shall ipso facto be free. 

SECTION III — SLAVERY AND INSTITUTIONS 
AND PRACTICES SIMILAR TO SLAVERY 

Article 5 

In a country where the abolition or abandonment 
of slavery, or of the institutions or practices mentioned 
in article 1 of this Convention, is not yet complete, the 
act of mutilating, branding or otherwise marking a 
slave or a person of servile status in order to indicate 
his status, or as a punishment, or for any other reason, 
or of being accessory thereto, shall be a criminal of¬ 
fence under the laws of the States Parties to this Con¬ 
vention and persons convicted thereof shall be liable to 
punishment. 

Article 6 

1. The act of enslaving another person or of induc¬ 
ing another person to give himself or a person depen¬ 
dent upon him into slavery, or of attempting these acts, 
or being accessory thereto, or being a party to a con¬ 
spiracy to accomplish any such acts, shall be a criminal 
offence under the laws of the States Parties to this Con¬ 
vention and persons convicted thereof shall be liable to 
punishment. 

2. Subject to the provisions of the introductory 
paragraph of article 1 of this Convention, the provi¬ 
sions of paragraph 1 of the present article shall also 
apply to the act of inducing another person to place 
himself or a person dependent upon him into the ser¬ 
vile status resulting from any of the institutions or 
practices mentioned in article 1, to any attempt to per¬ 
form such acts, to bring accessory thereto, and to being 
a party to a conspiracy to accomplish any such acts. 

SECTION IV — DEEINITIONS 

Article 1 

For the purposes of the present Convention: 

(a) “Slavery” means, as dehned in the Slavery Con¬ 
vention of 1926, the status or condition of a person 
over whom any or all of the powers attaching to the 
right of ownership are exercised, and “slave” means a 
person in such condition or status; 


(b) “A person of servile status” means a person in 
the condition or status resulting from any of the institu¬ 
tions or practices mentioned in article 1 of this Con¬ 
vention; 

(c) “Slave trade” means and includes all acts in¬ 
volved in the capture, acquisition or disposal of a per¬ 
son with intent to reduce him to slavery; all acts in¬ 
volved in the acquisition of a slave with a view to 
selling or exchanging him; all acts of disposal by sale 
of exchange of a person acquired with a view to being 
sold or exchanged; and, in general, every act of trade 
or transport in slaves by whatever means of convey¬ 
ance. 

SECTION V — CO-OPERATION BETWEEN 
STATES PARTIES AND COMMUNICATION OE 
INEORMATION 

Article 8 

1. The States Parties to this Convention undertake 
to co-operate with each other and with the United Na¬ 
tions to give effect to the foregoing provisions. 

2. The Parties undertake to communicate to the 
Secretary-General of the United Nations copies of any 
laws, regulations and administrative measures enacted 
or put into effect to implement the provisions of this 
Convention. 

3. The Secretary-General shall communicate the 
information received under paragraph 2 of this article 
to the other Parties and to the Economic and Social 
Council as part of the documentation for any discus¬ 
sion which the Council might undertake with a view 
to making further recommendations for the abolition 
of slavery, the slave trade or the institutions and prac¬ 
tices which are the subject of this Convention. 

SECTION VI — EINAL CLAUSES 
Article 9 

No reservations may be made to this Convention. 
Article 10 

Any dispute between States Parties to this Conven¬ 
tion relating to its interpretation or application, which 
is not settled by negotiation, shall be referred to the In¬ 
ternational Court of Justice at the request of any one 
of the parties to the dispute, unless the parties con¬ 
cerned agree on another mode of settlement. 

Article 11 

1. This Convention shall be open until 1 July 1957 
for signature by any State Member of the United Na¬ 
tions or of a specialized agency. It shall be subject to 
ratification by the signatory States, and the instruments 
of ratification shall be deposited with the Secretary- 
General of the United Nations, who shall inform each 
signatory and acceding State. 
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2. After 1 July 1957 this Convention shall be open 
for accession by any State Member of the United Na¬ 
tions or of a specialized agency, or by any other State 
to which an invitation to accede has been addressed by 
the General Assembly of the United Nations. Accession 
shall be effected by the deposit of a formal instrument 
with the Secretary-General of the United Nations, who 
shall inform each signatory and acceding State. 

Article 12 

1. This Convention shall apply to all non-self- 
governing, trust, colonial and other non-metropolitan 
territories for the international relations of which any 
State Party is responsible; the Party concerned shall, 
subject to the provisions of paragraph 2 of this article, 
at the time of signature, ratification or accession declare 
the non-metropolitan territory or territories to which 
the Convention shall apply ipso facto as a result of such 
signature, ratification or accession. 

2. In any case in which the previous consent of a 
non-metropolitan territory is required by the constitu¬ 
tional laws or practices of the Party or of the non- 
metropolitan territory, the Party concerned shall en¬ 
deavour to secure the needed consent of the non- 
metropolitan territory within the period of twelve 
months from the date of signature of the Convention 
by the metropolitan State, and when such consent has 
been obtained the Party shall notify the Secretary- 
General. This Convention shall apply to the territory 
or territories named in such notihcation from the date 
of its receipt by the Secretary-General. 

3. After the expiry of the twelve month period 
mentioned in the preceding paragraph, the States Par¬ 
ties concerned shall inform the Secretary-General of 
the results of the consultations with those non- 
metropolitan territories for whose international rela¬ 
tions they are responsible and whose consent to the ap¬ 
plication of this Convention may have been withheld. 

Article 13 

1. This Convention shall enter into force on the 
date on which two States have become Parties thereto. 

2. It shall thereafter enter into force with respect 
to each State and territory on the date of deposit of the 
instrument of ratihcation or accession of that State or 
notification of application to that territory. 

Article 14 

1. The application of this Convention shall be di¬ 
vided into successive periods of three years, of which 
the hrst shall begin on the date of entry into force of 
the Convention in accordance with paragraph I of arti¬ 
cle 13. 

2. Any State Party may denounce this Convention 
by a notice addressed by that State to the Secretary- 


General not less than six months before the expiration 
of the current three-year period. The Secretary-General 
shall notify all other Parties of each such notice and the 
date of the receipt thereof. 

3. Denunciations shall take effect at the expiration 
of the current three-year period. 

4. In cases where, in accordance with the provi¬ 
sions of article 12, this Convention has become appli¬ 
cable to a non-metropolitan territory of a Party, that 
Party may at any time thereafter, with the consent of 
the territory concerned, give notice to the Secretary- 
General of the United Nations denouncing this Con¬ 
vention separately in respect of that territory. The de¬ 
nunciation shall take effect one year after the date of 
the receipt of such notice by the Secretary-General, 
who shall notify all other Parties of such notice and the 
date of the receipt thereof. 

Article 15 

This Convention, of which the Chinese, English, 
French, Russian and Spanish texts are equally authen¬ 
tic, shall be deposited in the archives of the United Na¬ 
tions Secretariat. The Secretary-General shall prepare a 
certified copy thereof for communication to States Par¬ 
ties to this Convention, as well as to all other States 
Members of the United Nations and of the specialized 
agencies. IN WITNESS WHEREOF the undersigned, 
being duly authorized thereto by their respective Gov¬ 
ernments, have signed this Convention on the date ap¬ 
pearing opposite their respective signatures. 

DONE at the European Office of the United Na¬ 
tions at Geneva, this seventh day of September one 
thousand nine hundred and hfty-six. 

Universal Declaration of Human Rights 

SOURCE The Avalon Project at Yale Law School. Available 
from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION Adopted by the General Assembly of the United 
Nations on December 10, 1948, the Universai Deciaration 
of Human Rights his described in its preambie as constitut¬ 
ing a “common standard of achievement,” Those who pre¬ 
pared it relied upon a study of nationai constitutions in an 
attempt to distiil a common denominator of human rights 
that wouid be of universai appiication. The U.S. representa¬ 
tive to the UN Commission on Human Rights, Eieanor Roo- 
seveit, presided over the process, but she was assisted by 
personalities from Europe, Africa, Asia, Latin America, and 
the Arab worid. The Declaration's significance has been re¬ 
affirmed subsequently in various treaties and deciarations, 
and it retains its universal significance. Some experts de¬ 
scribe the Declaration as a codification of customary inter¬ 
national law, while others have argued that it is an authori¬ 
tative interpretation of the more laconic human rights 
clauses found in the Charter of the United Nations. 
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Preamble 

WHEREAS recognition of the inherent dignity and 
of the equal and inalienable rights of all members of the 
human family is the foundation of freedom, justice and 
peace in the world, 

WHEREAS disregard and contempt for human 
rights have resulted in barbarous acts which have out¬ 
raged the conscience of mankind, and the advent of a 
world in which human beings shall enjoy freedom of 
speech and belief and freedom from fear and want has 
been proclaimed as the highest aspiration of the com¬ 
mon people, 

WHEREAS it is essential, if man is not to be com¬ 
pelled to have recourse, as a last resort, to rebellion 
against tyranny and oppression, that human rights 
should be protected by the rule of law, 

WHEREAS it is essential to promote the develop¬ 
ment of friendly relations between nations, 

WHEREAS the peoples of the United Nations have 
in the Charter reaffirmed their faith in fundamental 
human rights, in the dignity and worth of the human 
person and in the equal rights of men and women and 
have determined to promote social progress and better 
standards of life in larger freedom, 

WHEREAS Member States have pledged them¬ 
selves to achieve, in co-operation with the United Na¬ 
tions, the promotion of universal respect for and obser¬ 
vance of human rights and fundamental freedoms, 

WHEREAS a common understanding of these 
rights and freedoms is of the greatest importance for 
the full realization of this pledge. 

Now, Therefore, 

The General Assembly 

proclaims 

This Universal Declaration of Human Rights as a 
common standard of achievement for all peoples and 
all nations, to the end that every individual and every 
organ of society, keeping this Declaration constantly in 
mind, shall strive by teaching and education to pro¬ 
mote respect for these rights and freedoms and by pro¬ 
gressive measures, national and international, to secure 
their universal and effective recognition and obser¬ 
vance, both among the peoples of Member States them¬ 
selves and among the peoples of territories under their 
jurisdiction. 

Article 1 

All human beings are born free and equal in dignity 
and rights. They are endowed with reason and con¬ 
science and should act towards one another in a spirit 
of brotherhood. 


Article 2 

Everyone is entitled to all the rights and freedoms 
set forth in this Declaration, without distinction of any 
kind, such as race, colour, sex, language, religion, polit¬ 
ical or other opinion, national or social origin, proper¬ 
ty, birth or other status. 

Eurthermore, no distinction shall be made on the 
basis of the political, jurisdictional or international sta¬ 
tus of the country or territory to which a person be¬ 
longs, whether it be independent, trust, non-self- 
governing or under any other limitation of sovereignty. 

Article 3 

Everyone has the right to life, liberty and security 
of person. 

Article 4 

No one shall be held in slavery or servitude; slavery 
and the slave trade shall be prohibited in all their forms. 

Article 5 

No one shall be subjected to torture or to cruel, in¬ 
human or degrading treatment or punishment. 

Article 6 

Everyone has the right to recognition everywhere 
as a person before the law. 

Article 7 

All are equal before the law and are entitled with¬ 
out any discrimination to equal protection of the law. 
All are entitled to equal protection against any discrimi¬ 
nation in violation of this Declaration and against any 
incitement to such discrimination. 

Article 8 

Everyone has the right to an effective remedy by 
the competent national tribunals for acts violating the 
fundamental rights granted him by the constitution or 
by law. 

Article 9 

No one shall be subjected to arbitrary arrest, deten¬ 
tion or exile. 

Article 10 

Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribu¬ 
nal, in the determination of his rights and obligations 
and of any criminal charge against him. 

Article 11 

(1) Everyone charged with a penal offence has the 
right to be presumed innocent until proved guilty ac¬ 
cording to law in a public trial at which he has had all 
the guarantees necessary for his defence. 
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(2) No one shall be held guilty of any penal offence 
on account of any act or omission which did not consti¬ 
tute a penal offence, under national or international 
law, at the time when it was committed. Nor shall a 
heavier penalty be imposed than the one that was appli¬ 
cable at the time the penal offence was committed. 

Article 12 

No one shall be subjected to arbitrary interference 
with his privacy, family, home or correspondence, nor 
to attacks upon his honour and reputation. Everyone 
has the right to the protection of the law against such 
interference or attacks. 

Article 13 

(1) Everyone has the right to freedom of move¬ 
ment and residence within the borders of each State. 

(2) Everyone has the right to leave any country, in¬ 
cluding his own, and to return to his country. 

Article 14 

(1) Everyone has the right to seek and to enjoy in 
other countries asylum from persecution. 

(2) This right may not be invoked in the case of 
prosecutions genuinely arising from non-political 
crimes or from acts contrary to the purposes and prin¬ 
ciples of the United Nations. 

Article 15 

(1) Everyone has the right to a nationality. 

(2) No one shall be arbitrarily deprived of his na¬ 
tionality nor denied the right to change his nationality. 

Article 16 

(1) Men and women of full age, without any limita¬ 
tion due to race, nationality or religion, have the right 
to marry and to found a family. They are entitled to 
equal rights as a marriage, during marriage and at its 
dissolution. 

(2) Marriage shall be entered into only with the 
free and full consent of the intending spouses. 

(3) The family is the natural and fundamental 
group unit of society and is entitled to protection by so¬ 
ciety and the State. 

Article 17 

(1) Everyone has the right to own property alone 
as well as in association with others. 

(2) No one shall be arbitrarily deprived of his prop¬ 
erty. 

Article 18 

Everyone has the right to freedom of thought, con¬ 
science and religion; this right includes freedom to 


change his religion or belief, and freedom, either alone 
or in community with others and in public or private, 
to manifest his religion or belief in teaching, practice, 
worship and observance. 

Article 19 

Everyone has the right to freedom of opinion and 
expression; this right includes freedom to hold opin¬ 
ions without interference and to seek, receive and im¬ 
part information and ideas through any media and re¬ 
gardless of frontiers. 

Article 20 

(1) Everyone has the right to freedom of peaceful 
assembly and association. 

(2) No one may be compelled to belong to an asso¬ 
ciation. 

Article 21 

(1) Everyone has the right to take part in the gov¬ 
ernment of his country, directly or through freely cho¬ 
sen representatives. 

(2) Everyone has the right of equal access to public 
service in his country. 

(3) The will of the people shall be the basis of the 
authority of the government; this will shall be ex¬ 
pressed in periodic and genuine elections which shall 
be by universal and equal suffrage and shall be held by 
secret vote or by equivalent free voting procedures. 

Article 22 

Everyone, as a member of society, has the right to 
social security and is entitled to realization, through 
national effort and international co-operation and in 
accordance with the organization and resources of each 
State, of the economic, social and cultural rights indis¬ 
pensable for his dignity and the free development of his 
personality. 

Article 23 

(1) Everyone has the right to work, to free choice 
of employment, to just and favourable conditions of 
work and to protection against unemployment. 

(2) Everyone, without any discrimination, has the 
right to equal pay for equal work. 

(3) Everyone who works has the right to just and 
favourable remuneration ensuring for himself and his 
family an existence worthy of human dignity, and sup¬ 
plemented, if necessary, by other means of social pro¬ 
tection. 

(4) Everyone has the right to form and to join trade 
unions for the protection of his interests. 
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Article 24 

Everyone has the right to rest and leisure, includ¬ 
ing reasonable limitation of working hours and period¬ 
ic holidays with pay. 

Article 25 

(1) Everyone has the right to a standard of living 
adequate for the health and well-being of himself and 
of his family, including food, clothing, housing, and 
medical care and necessary social services, and the 
right to security in the event of unemployment, sick¬ 
ness, disability, widowhood, old age, or other lack of 
livelihood in circumstances beyond his control. 

(2) Motherhood and childhood are entitled to spe¬ 
cial care and assistance. All children, whether born in 
or out of wedlock, shall enjoy the same social protec¬ 
tion. 

Article 26 

(1) Everyone has the right to education. Education 
shall be free, at least in the elementary and fundamental 
stages. Elementary education shall be compulsory. 
Technical and professional education shall be made 
generally available and higher education shall be equal¬ 
ly accessible to all on the basis of merit. 

(2) Education shall be directed to the full develop¬ 
ment of the human personality and to the strengthen¬ 
ing of respect for human rights and fundamental free¬ 
doms. It shall promote understanding, tolerance and 
friendship among all nations, racial or religious groups, 
and shall further the activities of the United Nations for 
the maintenance of peace. 

(3) Parents have a prior right to choose the kind 
of education that shall be given to their children. 

Article 27 

(1) Everyone has the right freely to participate in 
the cultural life of the community, to enjoy the arts and 
to share in scientific advancement and its benefits. 

(2) Everyone has the right to the protection of the 
moral and material interests resulting from any scientif¬ 
ic, literary or artistic production of which he is the au¬ 
thor. 

Article 28 

Everyone is entitled to a social and international 
order in which the rights and freedoms set forth in this 
Declaration can be fully realized. 

Article 29 

(1) Everyone has duties to the community in 
which alone the free and full development of his per¬ 
sonality is possible. 

(2) In the exercise of his rights and freedoms, ev¬ 
eryone shall be subject only to such limitations as are 


determined by law solely for the purpose of securing 
due recognition and respect for the rights and freedoms 
and others and of meeting the just requirements of mo¬ 
rality, public order and the general welfare in a demo¬ 
cratic society. 

(3) These rights and freedoms may in no case be 
exercised contrary to the purposes and principles of the 
United Nations. 

Article 30 

Nothing in this Declaration may be interpreted as 
implying for any State, group or person any right to en¬ 
gage in any activity or to perform any act aimed at the 
destruction of any of the rights and freedoms set forth 
herein. 


judicial decisions 


Amistad 


SOURCE The Avalon Project at Yale Law School. Available 

from http://www.yale.edu/lawweb/avalon/avalon.htm 

INTRODUCTION Iti 1839 Africans from Sierra Leone were ab¬ 
ducted by Portuguese siave traders and taken to Havana, 
where they were put on a Cuban ship, the Am/stad. The Afri¬ 
cans seized the ship, and attempted to return to Africa, 
when they were seized by a U.S. navai vessel. Litigation re¬ 
lating to the ship and ownership of the Africans proceeded 
in a Federal District Court in Connecticut, and subsequently 
before the Supreme Court. The Africans were defended by 
President John Quincy Adams, who successfully argued 
they should be freed. The Court said they had been kid¬ 
napped illegally, and had never been slaves. Justice Story 
had written earlier that “. . . it was the ultimate right of all 
human beings in extreme cases to resist oppression, and 
to apply force against ruinous injustice,” although the 
somewhat narrower reasoning of the Judgment recognized 
the Africans right to resist unlawful slavery. 


U.S. Supreme Court 
THE AMISTAD, 40 U.S. 518 (1841) 

40 U.S. 518 (Pet.) 

The AMISTAD. 

UNITED STATES, Appellants, 

V. 

The LIBELLANTS AND CLAIMANTS of the 
SCHOONER AMISTAD, her tackle, apparel and 
furniture, together with her cargo, and the 
AFRICANS mentioned and described in the 
several libels and claims. Appellees. 
January Term, 1841 
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In 1839, Africans from Sierra Leone were abducted 
by Portuguese slave traders and taken to Havana, where 
they were put on a Cuban ship, the Amistad. The Afri¬ 
cans seized the ship, and attempted to return to Africa, 
when they were seized by a United States naval vessel. 
Litigation relating to the ship and ownership of the Af¬ 
ricans proceeded in a Federal District Court in Con¬ 
necticut, and subsequently before the Supreme Court. 
The Africans were defended by former President John 
Quincy Adams, who successfully argued they should be 
freed. The Court said they had been kidnapped illegal¬ 
ly, and had never been slaves. Justice Story had written 
earlier that ‘...it was the ultimate right of all human be¬ 
ings in extreme cases to resist oppression, and to apply 
force against ruinous injustice’, although the somewhat 
narrower reasoning of the judgment recognized the Af¬ 
ricans right to resist “unlawful” slavery. 

[40 U.S. 518, 521] APPEAL from the Circuit Court 
of Connecticut. On the 23d day of January 1840, 
Thomas R. Gedney and Richard W. Meade, officers of 
the United States surveying brig Washington, on behalf 
of themselves and the officers and crew of the brig 
Washington, and of others interested and entitled, filed 
a libel in the district court of the United States for the 
district of Connecticut, stating, that off Culloden Point, 
near Montauk Point, they took possession of a vessel 
which proved to be a Spanish schooner, called the 
Amistad, of Havana, in the Island of Cuba, of about 120 
tons burden; and the said libellants found said schoo¬ 
ner was manned by forty-five negroes, some of whom 
had landed near the said point for water, [40 U.S. 518, 
522] and there were also on board, two Spanish gentle¬ 
men, who represented themselves to be, and as the li¬ 
bellants verily believed, were, part owners of the cargo, 
and of the negroes on board, who were slaves belonging 
to said Spanish gentlemen; that the schooner Amistad 
sailed, on the 28th day of June, A. D. 1839, from the 
port of Havana, bound to a port in the province of Prin¬ 
cipe, both in the island of Cuba, under the command 
of Raymon Ferrer, as master thereof; that the schooner 
had on board and was laden with a large and valuable 
cargo, and provisions, to the amount, in all, of $40,000, 
and also money to the sum and amount of about $250; 
and also fifty-four slaves, to wit, fifty-one male slaves, 
and three young female slaves, who were worth 
$25,000; and while on the voyage from Havana to Prin¬ 
cipe, the slaves rose upon the master and crew of the 
schooner, and killed and murdered the master and one 
of the crew, and two more of the crew escaped and got 
away from the schooner; that the two Spaniards on 
board, to wit, Pedro Montez and Jose Ruiz, remained 
alive on board the schooner, after the murder of the 
master, and after the negroes had taken possession of 
the vessel and cargo; that their lives were spared, to as¬ 


sist in the sailing of the vessel; and it was directed by 
the negroes, that the schooner should be navigated for 
the coast of Africa; and Pedro Montez and Jose Ruiz 
did, accordingly, steer as thus directed and compelled 
by the negroes, at the peril of their lives, in the day¬ 
time, and in the night, altered their course and steered 
for the American shore; but after two months on the 
ocean, they succeeded in coming round Montauk 
Point, when they were discovered and boarded by the 
libellants, and the two Spanish gentlemen begged for 
and claimed the aid and protection of the libellants. 
That the schooner was accordingly taken possession of, 
and re-captured from the hands and possession of the 
negroes who had taken the same: that the schooner was 
brought into the port of New London, where she now 
was; and the schooner would, with great difficulty, ex¬ 
posure and danger, have been taken by the libellants, 
but for the surprise upon the blacks who had posses¬ 
sion thereof, a part of whom were on shore; and but for 
the aid and assistance and services of the libellants, the 
vessel and cargo would have been wholly lost to the re¬ 
spective owners thereof. That the cargo [40 U.S. 518, 
523[ belonged to divers Spanish merchants and others, 
resident in the island of Cuba, and to Pedro Montez and 
Jose Ruiz, the latter owning most of the slaves. The li¬ 
bellants stated, that having saved the schooner Amistad 
and cargo, and the slaves, with considerable danger, 
they prayed that process should be issued against the 
same, and that the usual proceedings might be had by 
the court, by which a reasonable salvage should be de¬ 
creed out of the property so saved. 

Afterwards, Henry Green and Pelatiah Fordham 
and others, filed a petition and answer to the libel, 
claiming salvage out of the property proceeded against 
by Thomas R. Gedney and others, and stating, that be¬ 
fore the Amistad was seen or boarded by the officers 
and crew of the Washington, they had secured a por¬ 
tion of the negroes who had come on shore, and had 
thus aided in saving the vessel and cargo. 

On the 29th of August 1839, Jose Ruiz and Pedro 
Montez, of Cuba, filed claims to all the negroes on 
board of the Amistad, except Antonio, as their slaves. 
A part of the merchandize on board the vessel was also 
claimed by them. They alleged, that the negroes had 
risen on the master of the schooner, and had murdered 
him; and that afterwards, they, Ruiz and Montez, had 
brought her into the United States. They claimed, that 
the negroes and merchandize ought to be restored to 
them, under the treaty with Spain; and denied salvage 
to Lieutenant Gedney, and to all other persons claiming 
salvage. Afterwards, Ruiz and Montez each filed in the 
district court, a separate libel, stating more at large the 
circumstances of the voyage of the Amistad, the murder 
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of the master by the negroes, and that the negroes after¬ 
wards compelled them to steer the vessel towards Afri¬ 
ca, but that they contrived to bring her to the coast of 
the United States, where she was captured by tbe Unit¬ 
ed States brig Washington: Ruiz, in his libel, stated the 
negroes belonging to him to have been forty-nine in 
number, ‘named and known at Havana, as follows: An¬ 
tonio, Simon, Jose, Pedro, Martin, Manuel, Andreo, Ed¬ 
wards, Celedonia, Burtolono, Ramia, Augustin, Evaris- 
to, Casamero, Merchoi, Gabriel, Santorin, Escolastico, 
Rascual, Estanislao, Desidero, Nicholas, Estevan, 
Thomas, Cosme, Luis, Bartolo, Julian, Federico, Salus- 
tiano, [40 U.S. 518, 524] Ladislao, Celestino, Epifanio, 
Eduardo, Benancico, Felepe, Francisco, Hipoleto, Ber- 
reto, Isidoro, Vecente, Deconisco, Apolonio, Esequies, 
Leon, Julio, Hipoleto and Zenon; of whom several have 
died.’ Their present names, Ruiz stated, he had been in¬ 
formed, were, ‘Cinque, Burnah 1st, Carpree, Dammah, 
Fourrie 1st, Sbumah, Conomah, Cboolay, Burnah 2d, 
Baah, Cabbah, Poomah, Kimbo, Peea, Bang-ye-ah, 
Saah, Carlee, Parale, Morrah, Yabome, Narquor, Quar¬ 
to, Sesse, Con, Fourrie 2d, Kennah, Lammane, Fajanah, 
Faah, Yahboy, Faquannah, Berrie, Fawnu, Cbockam- 
maw and Gabbow.’ The libel of Pedro Montez stated, 
that the names of three negroes on board the Amistad, 
belonging to bim, were Francisco, Juan and Josepha; 
tbe Spanish name of the fourth was not mentioned; and 
the four were now called Teme, Mahgra, Kene and Car- 
ria. All these were stated to be slaves, and the property 
of the claimants, purchased by them at Havana, where 
slavery was tolerated and allowed by law; and they and 
the merchandize on board the vessel, the claimants al¬ 
leged, by the laws and usages of nations, and of the 
United States of America, and according to the treaties 
between Spain and the United States, ought to be re¬ 
stored to the claimants, without diminution, and en¬ 
tire. 

The vessel, negroes and merchandize were taken 
into his possession, by tbe marshal of the district of 
Connecticut, under process issued by order of the 
court. 1 

On the 19th of September 1837, William S. Hola- 
bird. Esq., attorney of the United States for the district, 
filed a suggestion in the district court, stating, that 
since the libel aforesaid of Tbomas R. Gedney, Esq., 
was filed in this court, viz: within the present month 
of September, in tbe year of our Lord 1839, tbe duly 
accredited minister to the United States of her Catholic 
Majesty, the Queen of Spain, had officially presented to 
the proper department of the United States govern¬ 
ment, a claim, which was then pending, upon the Unit¬ 
ed States, setting forth, that ‘the vessel aforesaid, called 
the Amistad, and her cargo aforesaid, together with cer¬ 


tain slaves on board the said vessel, all being the same 
as described in tbe libel aforesaid, are tbe property of 
Spanish subjects, and that the said vessel, cargo and 
slaves, while so being the property of the said Spanish 
subjects, arrived [40 U.S. 518, 525[ within the jurisdic¬ 
tional limits of the United States, and were taken pos¬ 
session of by the said public armed brig of the United 
States, under such circumstances as make it the duty 
of the United States to cause the same vessel, cargo and 
slaves, being the property of said Spanish subjects, to 
be restored to the true proprietors and owners of the 
same, without further hindrance or detention, as re¬ 
quired by the treaty now subsisting between the United 
States and Spain.’ The attorney of the United States, in 
behalf of the United States, prayed the court, on its 
being made legally to appear that the claim of the Span¬ 
ish minister was well founded, and was conformable to 
the treaty, that the court make such order for the dis¬ 
posal of the said vessel, cargo and slaves as might best 
enable the United States in all respect to comply with 
their treaty stipulations, and preserve the public faith 
inviolate. But if it should be made to appear, that the 
persons described as slaves, were negroes and persons 
of color, who had been transported from Africa, in vio¬ 
lation of the laws of the United States, and brought 
within the United States, contrary to the same laws, the 
attorney, in behalf of the United States, claimed, that 
in such case, the court would make such further order 
in the premises, as would enable tbe United States, if 
deemed expedient, to remove sucb persons to tbe coast 
of Africa, to be delivered there to such agent or agents 
as might be authorized to receive and provide for them, 
pursuant to the laws of the United States, in such case 
provided, or to make such other order as to the court 
might seem fit, right and proper in the premises. 

On the same day, September 19tb, 1839, the ne¬ 
groes, by their counsel, filed an answer to the libel of 
Lieutenant Gedney and others, claiming salvage, and to 
the claim of Ruiz and Montez, claiming them as slaves, 
as also to the intervention of the United States, on the 
application of the minister of Spain; in which they said, 
that they were natives of Africa, and were born free, and 
ever since had been, and still of right were and ought 
to be, free and not slaves; that they were never domi¬ 
ciled in the island of Cuba, or in the dominions of the 
Queen of Spain, nor subject to the laws thereof. That 
on or about tbe 15th day of April 1839, they were, in 
the land of their nativeity, unlawfully kidnapped, and 
forcibly and wrongfully, by certain persons to them un¬ 
known, [40 U.S. 518, 526[ who were there unlawfully 
and piratically engaged in the slave-trade between the 
coast of Africa and the island of Cuba, contrary to the 
will of these respondents, unlawfully, and under cir¬ 
cumstances of great cruelty, transported to the island 
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of Cuba, for the unlawful purpose of being sold as 
slaves, and were there illegally landed for that purpose. 
That Jose Ruiz, one of the libellants, well knowing all 
the premises, and confederating with the persons by 
whom the respondents were unlawfully taken and 
holden as slaves, and intending to deprive the respon¬ 
dents severally of their liberty, made a pretended pur¬ 
chase of the respondents, except the said Carria, Teme, 
Kene and Mahgra; and that Pedro Montez, also well 
knowing all the premises, and confederating with the 
said persons, for the purpose aforesaid, made a pre¬ 
tended purchase of the said Carria, Teme, Kene and 
Mahgra; that the pretended purchases were made from 
persons who had no right whatever to the respondents, 
or any of them, and that the same were null and void, 
and conferred no right or title on Ruiz or Montez, or 
right of control over the respondents, or either of them. 
That on or about the 28th day of June 1839, Ruiz and 
Montez, confederating with each other, and with and 
Ramon Ferrer, now deceased, master of the schooner 
Amistad, and others of the crew thereof, caused respon¬ 
dents, severally, without law or right, under color of 
certain false and fraudulent papers by them procured 
and fraudulently used for that purpose, to be placed by 
force on board the schooner, to be transported, with 
said Ruiz and Montez, to some place unknown to the 
respondents, and there enslaved for life. That the re¬ 
spondents, being treated on board said vessel, by said 
Ruiz and Montez and their confederates, with great 
cruelty and oppression, and being of right free, as afore¬ 
said, were incited by the love of liberty natural to all 
men, and by the desire of returning to their families and 
kindred, to take possession of said vessel, while navi¬ 
gating the high seas, as they had a right to do, with the 
intent to return therein to their native country, or to 
seek an asylum in some free state, where slavery did not 
exist, in order that they might enjoy their liberty under 
the protection of its government; that the schooner, 
about the 26th of August 1839, arrived, in the posses¬ 
sion of the respondents, at Culloden Point, near Mon- 
tauk, and was there anchored near the shore of Long 
Island, within [40 U.S. 518, 527] hailing distance 
thereof, and within the waters and territory of the state 
of New York; that the respondents, Cinque, Carlee, 
Dammah, Baah, Monat, Nahguis, Quato, Con, Fajanah, 
Berrie, Gabbo, Fouleaa, Kimbo, Faquannah, Cononia, 
otherwise called Ndzarbla, Yaboi, Burnah 1st, Shuma, 
Fawne, Peak, Ba and Sheele, while said schooner lay 
at anchor as aforesaid, went on shore, within the state 
of New York to procure provisions and other neces¬ 
saries, and while there, in a state where slavery is un¬ 
lawful and does not exist, under the protection of the 
government and laws of said state, by which they were 
all free, whether on board of said schooner or no shore. 


the respondents were severally seized, as well those 
who were on shore as aforesaid, as those who were on 
board of and in possession of said schooner, by Lieu¬ 
tenant Gedney, his officers and crew, of the United 
States brig Washington, without any lawful warrant or 
authority whatever, at the instance of Ruiz and Montez, 
with the intent to keep and secure them as slaves to 
Ruiz and Montez, respectively, and to obtain an award 
of salvage therefore from this honorable court, as for 
a meritorious act. That for that purpose, the respon¬ 
dents were, by Lieutenant Gedney, his officers and 
crew, brought to the port of New London; and while 
there, and afterwards, under the subsequent proceed¬ 
ings in this honorable court, taken into the custody of 
the marshal of said district of Connecticut, and con¬ 
fined and held in the jails in the cities of New Haven 
and Hartford, respectively, as aforesaid. Wherefore, the 
respondents prayed, that they might be set free, as they 
or right were and ought to be, and that they be released 
from the custody of the marshal, under the process of 
this honorable court, under which, or under color of 
which, they were holden as aforesaid. 

Jose Antonio Tellincas, and Aspe and Laca, sub¬ 
jects of Spain, and merchants of Cuba, presented claims 
for certain merchandize which was on board the 
Amistad, when taken possession of by Lieutenant Ged¬ 
ney; denying all claims to salvage, and asking that the 
property should be restored to them. 

On the 23d day of January, the district judge made 
a decree, having taken into his consideration all the li¬ 
bels, claims and the suggestion of the district-attorney 
of the United States, and the claim preferred by him 
that the negroes should be delivered to [40 U.S. 518, 
528[ the Spanish authorities, the negroes to be sent by 
them to Cuba, or that the negroes should be placed 
under the authority of the President of the United 
States, to be transported to Africa. The decree rejected 
the claim of Green and others to salvage, with costs. 
The claim of Lieutenant Gedney and others to salvage 
on the alleged slaves, was dismissed. The libels and 
claims of Ruiz and Montez, being included under the 
claim of the minister of Spain, were ordered to be dis¬ 
missed, with costs taxed against Ruiz and Montez re¬ 
spectively. ‘That that part of the claim of the minister 
of Spain which demands the surrender of Cinques and 
others, who are specifically named in the answer filed 
as aforesaid, be dismissed, without cost.’ That the claim 
of the vice-consul of Spain, demanding the surrender 
to the Spanish government of Antonio, a slave owned 
by the heirs of Captain Ferrer, should be sustained; and 
ordered that Antonio should be delivered to the gov¬ 
ernment of Spain, or its agent, without costs. The 
claims of Tellincas, and Aspe and Laca, for the restora- 
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tion of the goods specified by them, being part of the 
cargo of the Amistad, was sustained, and that the same 
goods be restored to them, deducting one-third of the 
gross appraised value of them, which was allowed as 
salvage to the officers and crew of the Washington. A 
like salvage of one-third of the gross value of the 
Amistad, and the other merchandize on board of her, 
was also adjudged to the salvors. The costs were to be 
deducted from the other two-thirds. 

‘And whereas, the duly-accredited minister of 
Spain, resident in the United States, hath, in behalf of 
the government of Spain, for the owners of said schoo¬ 
ner, and the residue of said goods, claimed that the 
same be restored to that government, for the said own¬ 
ers, they being Spanish subjects, under the provisions 
of the treaty subsisting between the United States and 
Spain: And whereas, it hath been made to appear to this 
court, that the said schooner is lawfully owned by the 
subjects of Spain, as also tbe residue of said goods, not 
specifically claimed: And whereas, the aforesaid Don 
Pedro Montez and Jose Ruiz have in person ceased to 
prosecute their claim as specified in their respective li¬ 
bels, and their said claims fall within the demand [40 
U.S. 518, 529] and claim of the Spanish minister, made 
as aforesaid. And whereas, the seizure of the said 
schooner and goods by tbe said Thomas R. Gedney and 
others, was made on the high seas, in a perilous condi¬ 
tion, and they were first brought into the port of New 
London, within the district of Connecticut, and libeled 
for salvage.’ Tbe decree then proceeded to adjudge to 
Lieutenant Gedney and others, as salvage, one-third of 
the gross proceeds of the vessel and cargo, according 
to an appraisement which had been made thereof; and, 
if not paid, directed the property to be sold, and that 
proportion of the gross proceeds of the sale to be paid 
over to the captors, the residue, after payment of all 
costs, to be paid to tbe respective owners of the same. 

Upon the answers of the negroes, and the represen¬ 
tations of the district-attorney of the United States, and 
of Montez and Ruiz, the decree proceeded: ‘This court 
having fully heard the parties appearing, with their 
proofs, do find, that the respondents, severally answer¬ 
ing as aforesaid, are each of them natives of Africa, and 
were born free, and ever since have been, and still of 
right are free, and not slaves, as is in said several libels 
claims or representations alleged or surmised; that they 
were never domiciled in the Island of Cuba, or the do¬ 
minions of the Queen of Spain, or subject to the laws 
thereof; that they were severally kidnapped in their na¬ 
tive country, and were, in violation of their own rights, 
and of the laws of Spain, prohibiting tbe African slave- 
trade, imported into the island of Cuba, about the 12th 
June 1839, and were there unlawfully held and trans¬ 


ferred to the said Ruiz and Montez, respectively; that 
said respondents were, within fifteen days after their ar¬ 
rival at Havana, aforesaid, by said Ruiz and Montez, put 
on board said schooner Amistad, to be transported to 
some port in said island of Cuba, and there unlawfully 
held as slaves; that the respondents, or some of them, 
influenced by the desire of recovering their liberty, and 
of returning to their families and kindred in their native 
country, took possession of said schooner Amistad, 
killed the captain and cook, and severely wounded said 
Montez, while on her voyage from Havana, as aforesaid, 
and that the respondents arrived, in possession of said 
schooner, at Culloden Point, near Montauk, and there 
anchored [40 U.S. 518, 530[ said schooner on the high 
seas, at the distance of half a mile from the shore of 
Long Island, and were there, while a part of the respon¬ 
dents were, as is alleged in their said answer, on shore, 
in quest of water and other necessaries, and about to 
sail in said schooner for the coast of Africa, seized by 
said Lieutenant Gedney, and his officers and crew, and 
brought into the port of New London, in this district. 
And this court both further find, that it hath ever been 
the intention of the said Montez and Ruiz, since the 
said Africans were put on board the said schooner, to 
hold the said Africans as slaves; that at the time when 
the said Cinque and others, here making answer, were 
imported from Africa, into the dominions of Spain, 
there was a law of Spain prohibiting sucb importations, 
declaring tbe persons so imported to be free; that said 
law was in force when the claimants took the posses¬ 
sion of the said Africans and put them on board said 
schooner, and the same has ever since been in force.’ 
The decree of the district court recited the decree of the 
government of Spain, of December 1817, prohibiting 
the slave-trade, and declaring all negroes brought into 
the dominions of Spain by slave-traders to be free; and 
enjoining the execution of the decree on all the officers 
of Spain in the dominions of Spain. The decree of the 
district court proceeded: ‘And this court doth further 
find, that when the said Africans were shipped on 
board tbe said schooner, by the said Montez and Ruiz, 
the same were shipped under the passports signed by 
the governor-general of the Island of Cuba, in tbe fol¬ 
lowing words, viz: Description. Size. Age. Color. Hair. 
Forehead. Eyebrows. Eyes. Nose. Mouth. Beard. Pecu¬ 
liar signs. Havana, June 22d, 1839. 

1 grant permission to carry three black ladinos, 
named Juana, Francisco, and Josefa, property of Dr. 
Pedro Montez, to Puerto Principe, by sea. They must 
present themselves to the respective territorial judge 
with this permit. 

Duty, 2 reals. ESPLETA. (Indorsed)-Commander 
of Matria. 
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Let pass, in the schooner Amistad, to Guanaja, Fer¬ 
rer, master. Havana, June 27th, 1839. MART. & CO. 
[40 U.S. 518, 531] Description. Size. Age. Color. Hair. 
Forehead. Eyebrows. Eyes. Nose. Mouth. Beard. Pecu¬ 
liar signs. Havana, June 26th, 1839. 

1 grant permission to carry forty-nine black ladi- 
nos, named Antonio, Simon, Lucas, Jose, Pedro, Mar¬ 
tin, Manuel, Andrios, Edwardo, Celedernnio, Bartolo, 
Raman, Augustin, Evaristo, Casimero, Meratio, Gabri¬ 
el, Santome, Ecclesiastico, Pasenal, Stanislao, De- 
siderio, Nicolas, Estevan, Tomas, Cosme, Luis, Bartolo, 
Julian, Eederico, Saturdino, Ladislas, Celestino, Epi- 
fano, Eronerie, Venaniro, Feligre, Francisco, Hypolito, 
Benito, Isdoro, Vicente, Dioniceo, Apolino, Eseuie 1, 
Leon, Julio, Hipolito y Raman, property of Dr. Jose 
Ruiz, to Puerto Principe; by sea. They must present 
themselves with this permit to the respective territorial 
judge.’ 

ESPLETA. Duty, 2 reals. 

(Indorsed) Commander of Matria. 

Let pass, in the schooner Amistad, to Guanaja, Fer¬ 
rer, master. Havana, June 27th, 1839. MART. & CO. 

Which said passports do not truly describe the said 
persons shipped under the same. Whereupon, the said 
claim of the minister of Spain, as set forth in the two 
libels filed in the name of the United States, by the said 
district-attorney, for and in behalf of the government 
of Spain and her subjects, so far as the same relate to 
the said Africans named in said claim, be dismissed. 
And upon the libel filed by said district-attorney, in be¬ 
half of the United States, claiming the said Africans li¬ 
beled as aforesaid, and now in the custody of the mar¬ 
shal of the district of Connecticut, under and by virtue 
of process issued from this court, that they may be de¬ 
livered to the president of the United States to be trans¬ 
ported to Africa: It is decreed, that the said Africans 
now in the custody of said marshal, and libeled and 
claimed as aforesaid (excepting Antonio Ferrer), be de¬ 
livered to the president of the United States, by the 
marshal of the district of Connecticut, to be by him 
transported to Africa, in pursuance of [40 U.S. 518, 
532[ the law of congress, passed March 3d, 1819, enti¬ 
tled “an act in addition to the acts prohibiting the slave- 
trade.” 

After the decree was pronounced, the United 
States, ‘claiming in pursuance of a demand made upon 
them by the duly-accredited minister of her Catholic 
Majesty, the Queen of Spain, to the United States, 
moved an appeal from the whole and every part of the 
said decree, except the part of the same in relation to 
the slave Antonio, to the circuit court’ of Connecticut. 
Antonio Tellincas, and Aspe and Laca, claimants, &c.. 


also appealed from the decree to the circuit court, ex¬ 
cept for so much of the decree as sustained their claims 
to the goods, &c. The Africans, by their African names, 
moved in the circuit court, in April 1840, that so much 
of the appeal of the district-attorney of the United 
States, from so much of the decree of the district court 
as related to them severally, might be dismissed; ‘be¬ 
cause they say, that the United States do not claim, nor 
have they ever claimed, any interest in the appellees, 
respectively, or either of them, and have no right, either 
by the law of nations, or by the constitution or laws of 
the United States, to appear in the courts of the United 
States, to institute or prosecute claims to property, in 
behalf of the subjects of the Queen of Spain, under the 
circumstances appearing on the record in this case; 
much less to enforce the claims of the subject of a for¬ 
eign government, to the persons of the said appellees, 
respectively, as the slaves of the said foreign subjects, 
under the circumstances aforesaid.’ The circuit court 
refused the motion. 

The circuit court affirmed the decree of the district 
court, pro form a, except so far as respected the claims 
of Tellincas, and Aspe and Laca. 

After this decree of the circuit court, the United 
States, claiming in pursuance of a demand made upon 
them by the duly-accredited minister of her Catholic 
Majesty, the Queen of Spain, to the United States, 
moved an appeal from the whole and every part of the 
decree of the court, affirming the decree of the district 
court, to the supreme court of the United States, to be 
holden at the city of Washington, on the second Mon¬ 
day of January, A. D. 1841; and it was allowed. [40 U.S. 
518, 533[ The court, as far as respected the decree of 
the district court allowing salvage on the goods on 
board the Amistad, continued the case, to await the de¬ 
cision of the supreme court, on that part of the decree 
appealed from. 

The circuit court, in the decree, proceeded to say, 
that ‘they had inspected certain depositions and papers 
remaining as of record in said circuit court, and to be 
used as evidence, before the supreme court of the Unit¬ 
ed States, on the trial of said appeal’ Among the deposi¬ 
tions, were the following: ‘I, Richard Robert Madden, 
a British subject, having resided for the last three years 
and upwards, at Havana, where 1 have held official situ¬ 
ations under the British government, depose and say, 
that 1 have held the office of superintendent of liberated 
Africans, during that term, and still hold it; and have 
held for the term of one year, the office there, of British 
commissioner, in the mixed court of justice. The duties 
of my office and of my avocation, have led me to be¬ 
come well acquainted with Africans recently imported 
from Africa. I have seen and had in my charge many 
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hundreds of them. I have also seen the Africans in the 
custody of the marshal of the district of Connecticut, 
except the small children. 1 have examined them and 
observed their language, appearance and manners; and 
1 have no doubt of their having been, very recently, 
brought from Africa. To one of them, 1 spoke, and re¬ 
peated a Mohammedan form of prayer, in the Arabic 
language; the man immediately recognised the lan¬ 
guage, and repeated a few words of it, after me, and ap¬ 
peared to understand it, particularly the words ‘Allah 
akbar,’ or God is great. The man who was beside this 
negro, I also addressed in Arabic, saying, ‘salaam al- 
ikoem,’ or peace be to you; he immediately, in the cus¬ 
tomary oriental salutations, replied, ‘alikoem salaam,’ 
or peace be on you. From my knowledge of oriental 
habits, and of the appearance of the newly-imported 
slaves in Cuba, 1 bave no doubt of those negroes of the 
Amistad being bon a fide Bozal negroes, quite newly 
imported from Africa. 1 have a full knowledge of the 
subject of slavery-slave-trade in Cuba; and 1 know that 
no law exists, or has existed, since the year 1820, that 
sanctions the introduction of negroes into the island of 
Cuba, from Africa, for the purpose of making slaves, or 
being beld in slavery; and that [40 U.S. 518, 534] all 
such Bozal negroes, as those recently imported are 
called, are legally free; and no law, common or statute, 
exists there, by which they can be held in slavery. Such 
Africans, long settled in Cuba, and acclimated, are 
called ladinos, and must have been introduced before 
1820, and are so called, in contradistinction to the term 
creole, which is applied to the negroes born in the is¬ 
land. 1 have seen, and now have before me, a document, 
dated 26th June 1839, purporting to be signed by Ezpe- 
leta, who is captain-general of the island, to identify 
which, 1 have put my name to the left-hand corner of 
the document, in presence of the counsel of the Afri¬ 
cans; this document, or ‘traspasso,’ purporting to be a 
permit granted to Don 1. Ruiz, to export from Havana 
to Puerto Principe, forty-nine negroes, designated by 
Spanish names, and called therein ladinos, a term total¬ 
ly inapplicable to newly-imported Africans. 1 bave seen, 
and now bave before me, another document, dated 22d 
June 1839, and signed in the same manner, granted to 
Don Pedro Montez, for the removal of three negro chil¬ 
dren from Havana to Puerto Principe, also designated 
by Spanish names, and likewise called ‘ladinos,’ and 
wholly inapplicable to young African children, who 
could not have been acclimated, and long settled in the 
island; which document, 1 have identified in the same 
manner as the former. To have obtained these docu¬ 
ments from the governor, for bon a fide Bozal negroes, 
and have described them in the application for it, as la¬ 
dinos, was evidently a fraud; but nothing more than 
such an application and the payment of the necessary 


fees would be required to procure it, as there is never 
any inquiry or inspection of the negroes, on the part of 
the governor, or his officer, nor is there any oath re¬ 
quired from the applicant. 1 further state that the above 
documents are manifestly inapplicable to the Africans 
of the Amistad 1 have seen here and in New Haven; but 
such documents are commonly obtained by similar ap¬ 
plications at the Havana, and by these means, the ne¬ 
groes recently and illegally introduced, are thus re¬ 
moved to the different ports of the island, and the 
danger obviated of their falling in with English cruisers, 
and then they are illegally carried into slavery. One of 
the largest dealers and importers of the island of Cuba, 
in African slaves, is the notorious house of Martines & 
Co., of Havana; and for years past, as at present, they 
have [40 U.S. 518, 535] been deeply engaged in this 
traffic; and the Bozal Africans, imported by these and 
all other slave-traders, when brought to the Havana, are 
immediately taken to the barracoons, or slave-marts; 
five of which are situated in the immediate vicinity of 
the governor’s county house, about one mile and a half 
from the walls of Havana; and from these barracoons, 
they are taken and removed to the different parts of the 
island, when sold; and having examined the endorse¬ 
ments on the back of the traspasso, or permits for the 
removal of the said negroes of the Amistad, the signa¬ 
ture to that endorsement appears to be that of Martines 
& Co.; and the document purports to be a permit or 
pass for the removal of the said negroes. The handwrit¬ 
ing of Martines & Co., 1 am not acquainted with. These 
barracoons, outside the city walls, are fitted up exclu¬ 
sively for the reception and sale of Bozal negroes; one 
of these barracoons or slave-marts, called la misere- 
cordia, or ‘mercy,’ kept by a man, named Riera, 1 visited 
the 24th September last, in company with a person well 
acquainted with this establishment; and the factor or 
major domo of the master, in the absence of the latter, 
said to me, that the negroes of the Amistad had been 
purchased there; that he knew them well; that they had 
been bought by a man from Puerto Principe, and had 
been embarked for that place; and speaking of the said 
negroes, he said, ‘che lastima,’ or what pity it is, which 
rather surprised me; the man further explained himself, 
and said, his regret was for the loss of so many valuable 
Bozals, in the event of their being emancipated in the 
United States. One of the houses most openly engaged, 
and notoriously implicated in the slave-trade transac¬ 
tions, is that of Martines & Co.; and their practice is, 
to remove their newly-arrived negroes from the slave 
ships to these barracoons, where they commonly re¬ 
main two or three weeks, before sold, as these negroes 
of tbe Amistad, illegally introduced by Martines & Co., 
were, in the present instance, as is generally reported 
and believed in tbe Havana. Of the Africans which 1 
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have seen and examined, from the necessity which my 
office imposes on me at the Havana, of assisting at the 
registry of the newly-imported Bozals, emancipated by 
the mixed court, I can speak with tolerable certainty of 
the ages of these people, with the exception of the chil¬ 
dren, whom [40 U.S. 518, 536] have not seen. Sa, about 
17; Ba, 21; Luckawa, 19; Tussi, 30; Beli, 18; Shuma, 26; 
Nama, 20; Tenquis, 21; the others, 1 had not time to 
take a note of their ages. With respect to the mixed 
commission, its jurisdiction extends only to cases of 
captured negroes brought in by British or Spanish 
cruisers; and notwithstanding the illegalities of the traf¬ 
fic in slaves, from twenty to twenty-five thousand 
slaves have been introduced into the island, during the 
last three years; and such is the state of society, and of 
the administration of the laws there, that hopeless slav¬ 
ery is the inevitable result of their removal into the inte¬ 
rior.’ 

On his cross-examination, the witness stated, that 
he was not acquainted with the dialects of the African 
tribes, but was slightly acquainted with the Arabic lan¬ 
guage. Lawful slaves of the island are not offered for 
sale generally, nor often placed in the barracoons, or 
man-marts. The practice in Havana is to use the barra¬ 
coons ‘for Bozal negroes only.’ Barracoons are used for 
negroes recently imported, and for their reception and 
sale. The native language of the Africans is not often 
continued for a long time, on certain plantations. ‘It has 
been to me a matter of astonishment, at the shortness 
of time in which the language of the negroes is disused, 
and the Spanish language adopted and acquired. I 
speak this, from a very intimate knowledge of the con¬ 
dition of the negroes in Cuba, from frequent visits to 
plantations, and journeys in the interior; and on this 
subject, I think I can say, my knowledge is as full as any 
person’s can be.’ ‘There are five or six barracoons with¬ 
in pistol-shot of the country residence of the captain- 
general of Cuba. On every other part of the coast where 
the slave-trade is carried on, a barracoon or barracoons 
must likewise exist. They are a part of the things neces¬ 
sary to the slave-trade, and are for its use only, for in¬ 
stance, near Matanzas, there is a building or shed of this 
kind and used for this purpose. Any negroes landed in 
the island since 1820, and carried into slavery, have 
been illegally introduced; and the transfer of them 
under false names, such as calling Bozal, ladinos, is, 
necessarily, a fraud. Unfortunately, there is no interfer¬ 
ence on the part of the local authorities; they connive 
at it, and collude with the slave-traders; the governor 
alone, at the Havana, receiving a [40 U.S. 518, 537] 
bounty or impost on each negro thus illegally intro¬ 
duced, of $10 a head. As to the mixed commission, 
once the negroes clandestinely introduced are landed, 
they no longer have cognisance of the violation of the 


treaty; the governor has cognisance of this and every 
other bearing of the Spanish law, on Spanish soil. This 
head-money has not the sanction of any Spanish law for 
its imposition; and the proof of this is, it is called a vol¬ 
untary contribution.’ 

Also, a statement, given by the district-attorney, 
W. S. Holabird, Esq., of what was made to him by A. 
G. Vega, Esq., Spanish consul, January 10th, 1840: 
‘That he is a Spanish subject; that he resided in the is¬ 
land of Cuba several years; that he knows the laws of 
that island on the subject of slavery; that there was no 
law that was considered in force in the island of Cuba, 
that prohibited the bringing in African slaves; that the 
court of mixed commissioners had no jurisdiction, ex¬ 
cept in cases of capture on the sea; that newly-imported 
African negroes were constantly brought to the island, 
and after landing, were bon a, fide transferred from one 
owner to another, without any interference by the local 
authorities or the mixed commission, and were held by 
the owners, and recognised as lawful property; that 
slavery was recognised in Cuba, by all the laws that 
were considered in force there; that the native language 
of the slaves was kept up on some plantations, for 
years. That the barracoons are public markets, where 
all descriptions of slaves are sold and bought; that the 
papers of the Amistad are genuine, and are in the usual 
form; that it was not necessary to practise any fraud, to 
obtain such papers from the proper officers of the gov¬ 
ernment; that none of the papers of the Amistad are 
signed by Martines, spoken of by R. R. Madden in his 
deposition; that he (Martines) did not hold the office 
from whence that paper issued.’ 

Also, a deposition of James Ray, a mariner on 
board of the Washington, stating the circumstances of 
the taking possession of the Amistad, and the Africans, 
which supported the allegations in the several libels, in 
all essential circumstances. The documents exhibited 
as the passports of the Spanish authorities at Havana, 
and other papers relating to the Amistad, and her clear¬ 
ance from Havana, were also annexed to the decree of 
the circuit court, in the original Spanish. 

Translations of all [40 U.S. 518, 538] of these 
which were deemed of importance in the cause, are 
given in the decree of the district court. 

Sullivan Haley stated in his deposition, that he 
heard Ruiz say, that ‘none of the negroes could speak 
Spanish; they are just from Africa.’ 

James Covey, a colored man, deposed, that ‘he was 
born at Berong-Mendi country; left there seven and a 
half years ago; was a slave, and carried to Lumboko. All 
these Africans were from Africa. Never saw them until 
now. I could talk with them. They appeared glad, be- 
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cause they could speak the same language. 1 could un¬ 
derstand all but two or three. They say, they from Lum- 
boko; three moons. They all have Mendi names, and 
their names all mean something; Carle, means bone; 
Kimbo, means cricket. They speak of rivers which I 
know; said they sailed from Lumboko; two or three 
speak different language from the others; the Timone 
language. Say-ang-wa rivers spoken of; these run 
through the Vi country. I learned to speak English, at 
Sierre Leone. Was put on board a man-of-war, one year 
and a half. They all agree as to where they sailed form. 
I have no doubt they are Africans. I have been in this 
country six months; came in a British man-of-war; have 
been in this town (New Haven) four months, with Mr. 
Bishop; he calls on me for no money, and do not know 
who pays my board. I was stolen by a black man, who 
stole ten of us. One man carried us two months’ walk. 
Have conversed with Sinqua; Barton has been in my 
town, Gorang. I was sailing for Havana, when the Brit¬ 
ish man-of-war captured us.’ The testimony of Cinque 
and the negroes of the Amistad, supported the state¬ 
ments in their answers. 

The respondents also gave in evidence the ‘treaty 
between Great Britain and Spain, for the abolition of 
the slave-trade, signed at Madrid, 23d September 1817.’ 

The case was argued, for the United States, by Gil¬ 
pin, Attorney-General; and by Baldwin and Adams, for 
the appellees; Jones, on the part of Lieutenant Gedney 
and others, of the United States brig Washington, was 
not required by the court to argue the claims to salvage. 
[40 U.S. 518, 539] Gilpin, Attorney-General, for the 
United States, reviewed the evidence, as set out in the 
record, of all the facts connected with the case, from the 
first clearance of the schooner Amistad, at Havana, on 
the 18th May 1838, down to the 23d January 1840, 
when the hnal decree of the district court of the United 
States for the district of Connecticut, was rendered. 

The attorney-general proceeded to remark, that on 
the 23d January 1840, the case stood thus: The vessel, 
cargo and negroes were in possession of the marshal, 
under process from the district court, to answer to five 
separate claims; those of Lieutenant Gedney, and Mess¬ 
rs. Green & Fordham for salvage; that of the United 
States, at the instance of the Spanish minister, for the 
vessel, cargo and negroes, to be restored to the Spanish 
owners, in which claim those of Messrs. Ruiz and Mon- 
tez were merged; that of the Spanish vice-consul, for 
the slave Antonio, to be restored to the Spanish owner; 
and that of Messrs. Tellincas, and Aspe and Laca, for 
the restoration of a part of the cargo belonging to them. 
The decree of the district court found, that the vessel 
and the goods on board, were the property of the Span¬ 
ish subjects, and that the passports under which the ne¬ 


groes were shipped at Havana, were signed by the gov¬ 
ernor-general of Cuba. It denied the claims of 
Lieutenant Gedney, and Messrs. Green and Fordham, 
to salvage on the slaves, but allowed the claims of the 
officers and crew of the Washington to salvage on the 
Amistad, and on the merchandize on board of that ves¬ 
sel. It also decreed, that the residue of the goods, and 
the vessel, should be delivered to the Spanish minister, 
to be restored to the Spanish owners; and that the slave 
Antonio should be delivered to the Spanish vice- 
consul, for the same purpose. As to the negroes, 
claimed by Ruiz and Montes, it dismissed the claims of 
those persons, on the ground, that they were included 
under that of the minister of Spain. The libel of the 
United States, claiming the delivery of the negroes to 
the Spanish minister, was dismissed, on the ground, 
that they were not slaves, but were kidnapped and im¬ 
ported into Cuba; and that at the time they were so im¬ 
ported, there was a law of Spain declaring persons so 
imported to be free. The alternative prayer of the Unit¬ 
ed States, claiming the delivery of the negroes, to be 
transported to Africa, was granted. 

As soon as this decree was made, an appeal was 
taken by the [40 U.S. 518, 540[ United States to the cir¬ 
cuit court, from the whole of it, except so far as it relat¬ 
ed to Antonio. At the succeeding term of the circuit 
court, the negroes moved that the appeal of the United 
States might be dismissed, on the ground, that they had 
no interest in the negroes; and also, on the ground, that 
they had no right to prosecute claims to property in be¬ 
half of subjects of the Queen of Spain. That motion, 
however, was refused by the circuit court, which pro¬ 
ceeded to affirm the decree of the district court, on the 
libel of the United States. 

It is from this decree of the circuit court, that the 
present appeal to the supreme court is prosecuted. 

Was the decree of the circuit court correct? The 
state of the facts, as found by the decree, and not de¬ 
nied, was this: The vessel and the goods on board, were 
the property of Spanish subjects, in Havana, on the 
27th June 1839. At that time, slavery was recognised 
and in existence in the Spanish dominions. The negroes 
in question are certified, at that time, in a document 
signed by the governor-general of Cuba, to be ladinos 
negroes — that is, slaves — the property of Spanish 
subjects. As such, permission is given by the governor- 
general, to their owners, to take them by sea, to Puerto 
Principe, in the same island. The vessel, with these 
slaves, thus certihed, on board, in charge of their al¬ 
leged owners, regularly cleared and sailed from Ha¬ 
vana, the documentary evidence aforesaid, and the pa¬ 
pers of the vessel being also on board. During this 
voyage, the negroes rose, killed the master, and took 


[1290] 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 



Amistad 


possession of the vessel. On the 26th August, the ves¬ 
sel, cargo and negroes were rescued and taken on the 
high seas, by a public officer of the United States, and 
brought into a port of the United States, where they 
await the decision of the judicial tribunals. 

In this position of things, the minister of Spain de¬ 
mands that the vessel, cargo and negroes be restored, 
pursuant to the 9th article of the treaty of 27th October 
1795, which provides (1 Laws U. S. 268), that ‘all ships 
and merchandize of what nature soever, which shall be 
rescued out of the hands of any pirates or robbers, on 
the high seas, shall be brought into some port of either 
state, and shall be delivered into the custody of the offi¬ 
cers of that port, in order to be taken care of and re¬ 
stored entire to the true proprietor, as soon as due [40 
U.S. 518, 541] and sufficient proof shall be made con¬ 
cerning the property thereof.’ The only inquiries, then, 
that present themselves, are: 1. Has ‘due and sufficient 
proof concerning the property thereof been made? 2. 
If so, have the United States a right to interpose in the 
manner they have done, to obtain its restoration to the 
Spanish owners? If these inquiries result in the affirma¬ 
tive, then the decree of the circuit court was erroneous, 
and ought to be reversed. 

I. It is submitted, that there has been due and suffi¬ 
cient proof concerning the property, to authorize its 
restoration. It is not denied, that, under the laws of 
Spain, negroes may be held as slaves, as completely as 
they are in any of the states of this Union; nor will it 
be denied, if duly proved to be such, they are subject 
to restoration, as much as other property, when coming 
under the provisions of this treaty. Now, these negroes 
are declared, by the certificates of the governor-general, 
to be slaves, and the property of the Spanish subjects 
therein named. That officer (1 White’s New Rec. 369, 
371; 8 Pet. 310) is the highest functionary of the gov¬ 
ernment in Cuba; his public acts are the highest evi¬ 
dence of any facts stated by him, within the scope of 
his authority. It is within the scope of his authority, to 
declare what is property, and what are the rights of the 
subjects of Spain, within his jurisdiction, in regard to 
property. 

Now, in the intercourse of nations, there is no rule 
better established than this, that full faith is to be given 
to such acts — to the authentic evidence of such acts. 
The question is not, whether the act is right or wrong; 
it is, whether the act has been done, and whether it is 
an act within the scope of the authority. We are to in¬ 
quire only whether the power existed, and whether it 
was exercised, and how it was exercised; not whether 
it was rightly or wrongly exercised. The principle is 
universally admitted, that, wherever an authority is del¬ 
egated to any public officer, to be exercised at his dis¬ 


cretion, under his own judgment, and upon his own re¬ 
sponsibility, the acts done in the appropriate exercise 
of that authority, are binding as to the subject-matter. 
Without such a rule, there could be no peace or comity 
among nations; all harmony, all mutual [40 U.S. 518, 
542] respect, would be destroyed; the courts and tribu¬ 
nals of one country would become the judges of the 
local laws and property of others. Nor is it to be sup¬ 
posed, that so important a principle would not be re¬ 
cognised by courts of justice. They have held, that, 
whether the act of the foreign functionary be executive, 
legislative or judicial, it is, if exercised within its appro¬ 
priate sphere, binding as to the subject-matter; and the 
authentic record of such act is full and complete evi¬ 
dence thereof. In the case of Marbury v. Madison, 1 
Cranch 170, this court held, that a commission was 
conclusive evidence of an executive appointment; and 
that a party from whom it was withheld might obtain 
it through the process of a court, as being such evi¬ 
dence of his rights. In the case of Thompson v. Tolmie, 
2 Pet. 167, this court sustained the binding and suffi¬ 
cient character of a decision, made by a competent tri¬ 
bunal, and not reversed, whether that decision was in 
itself right or wrong. In the case of the United States v. 
Arredondo, 6 Ibid. 719, the whole doctrine on this sub¬ 
ject is most forcibly stated. Indeed, nothing can be 
clearer than the principles thus laid down; nor can they 
apply more directly to any case than the present. Here 
is the authentic certificate or record of the highest offi¬ 
cer known to the Spanish law, declaring, in terms, that 
these negroes are the property of the several Spanish 
subjects. We have it countersigned by another of the 
principal officers. We have it executed and delivered, 
as the express evidence of property, to these persons. 
It is exactly the same as that deemed sufficient for the 
vessel and for the cargo. Would it not have been com¬ 
plete and positive evidence in the island of Cuba? If so, 
the principle laid down by this court makes it such 
here. 

But this general principle is strengthened by the 
particular circumstances of the case. Where property 
on board of a vessel is brought into a foreign port, the 
documentary evidence, whether it be a judicial decree, 
or the ship’s papers, accompanied by possession, is the 
best evidence of ownership, and that to which courts 
of justice invariably look. In the case of Bernadi v. Mot- 
teux, Doug. 575, Lord MANSFIELD laid down the rule, 
that a decree of a foreign court was conclusive as to the 
right of property under it. In that of The Virgilantia, 1 
Rob. 3, 11, the necessity or propriety of producing the 
ship’s papers, as the first [40 U.S. 518, 543] evidence 
of her character and property, and of ascertaining her 
national character from her passport, is expressly re¬ 
cognised. In that of The Cosmopolite, 3 Rob. 269, the 
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title of the claimant, who was a Dane, to the vessel, was 
a decree of a French court against an American vessel; 
the court refused to inquire into the circumstances of 
the condemnation, but held the decree sufficient evi¬ 
dence for them. In that of The Sarah, 3 Rob. 266, the 
captors of a prize applied to be allowed to give proof 
of the property being owned by persons other than 
those stated in the ship’s documents, but it was refused. 
In that of The Henrick and Maria, 4 Rob. 43, the very 
question was made, whether the court would not look 
into the validity of a title, derived under a foreign court 
of admiralty, and it was refused. 

These principles are fully sustained by our own 
courts. In the case of The Resolution, 2 Dali. 22-3, pos¬ 
session of property on board of a vessel is held to be 
presumptive evidence of ownership; and the ship’s pa¬ 
pers, bills of lading, and other documents, are pri a 
facie evidence of the facts they speak. It is in this evi¬ 
dence that vessels are generally acquitted or con¬ 
demned. In that of The Ann Green, 1 Gallis. 281-84, 
it is laid down as the rule, that the first and proper evi¬ 
dence in prize cases is the ship’s papers; and that only 
in cases of doubt, is further testimony to be received. 
The court there say, that as a general rule, they would 
pronounce for the inadmissibility of such further evi¬ 
dence. So, in that of The Diana, 2 Gallis. 97, the general 
rule laid down is, that no claim is to be admitted in op¬ 
position to the ship’s papers; the exceptions stand upon 
very particular grounds. In that of Ohl v. Eagle Insur¬ 
ance Company, 4 Mason 172, parol evidence was held 
not to be admissible to contradict a ship’s papers. In 
that of McGrath v. The Candelero, Bee 60, a decree of 
restitution in a foreign court of admiralty was held to 
be full evidence of the ownership, and such as was to 
be respected in all other countries. In that of Catlett v. 
Pacific Insurance Company, 1 Paine 612, the register 
was held to be conclusive evidence of the national char¬ 
acter of the vessel; and a similar rule was held to exist 
in regard to a pass, in the case of Barker v. Phoenix In¬ 
surance Company, 8 Johns. 307. 

Similar principles have been adopted in this court. 
[40 U.S. 518, 544] The decree of a foreign court of ad¬ 
miralty, on a question of blockade, was allowed in the 
case of Croudson v. Leonard, 4 Cranch 434, to be con¬ 
tradicted in the court below; but this court reversed 
that decision, and held it to be conclusive. In that of 
The Mary, 9 Cranch 142, this court sustained the proof 
of property founded on the register, against a decree of 
a foreign court of admiralty. In that of The Pizarro, 2 
Wheat. 227, the court look to the documentary evi¬ 
dence, as that to be relied on to prove ownership; and 
although the papers were not strictly correct, they still 
relied on them, in preference to further extraneous 


proof. Add to all this, the 12th article of the treaty 
which Spain (1 Laws U. S. 270) which makes passports 
and certificates evidence of property; and the principle 
may be regarded as established beyond a question, that 
the regular documents are the best and primary evi¬ 
dence in regard to all property on board of vessels. This 
is, indeed, especially the case, when they are merely 
coasting vessels, or such as are brought in on account 
of distress, shipwreck or other accident. The injustice 
of requiring further evidence in such cases, is too ap¬ 
parent, to need any argument on the subject. Nor is it 
a less settled rule of international law, that when a ves¬ 
sel puts in by reason of distress or any similar cause, 
she is not to be judged by the municipal law. The un¬ 
just results to which a different rule would lead are 
most apparent. Could we tolerate it, that if one of our 
own coasters was obliged to put into Cuba, and had 
regular coasting papers, the courts of that country 
should look beyond them, as to proof of property? 

If this point be established, is there any difference 
between property in slaves and other property? They 
existed as property, at the time of the treaty, in, per¬ 
haps, every nation of the globe; they still exist as prop¬ 
erty in Spain and the United States; they can be de¬ 
manded as property, in the states of this Union to 
which they fly, and where by the laws they would not, 
if domiciliated, be property. If, then, they are property, 
the rules laid down in regard to property extend to 
them. If they are found on board of a vessel, the evi¬ 
dence of property should be that which is recognised 
as the best in other cases of property — the vessel’s pa¬ 
pers, accompanied by possession. In the cases of The 
Louis, [40 U.S. 518, 545] 2 Dods. 238, slaves are treat¬ 
ed of, by Sir WILLIAM SCOTT, in express terms, as 
property, and he directed that those taken unlawfully 
from a foreigner should be restored. In the case of The 
Antelope, 10 Wheat. 119, the decision in the case of 
The Louis is recognised, and the same principle was 
fully and completely aced upon. It was there conceded 
(10 Wheat. 124), that possession on board of a vessel 
was evidence of property. In the case of Johnson v. 
Tompkins, 1 Bald. 577, it was held, that, even where 
it was a question of freedom or slavery, the same rules 
of evidence prevailed as in other cases relative to the 
right of property. In the case of Choat v. Wright, 2 Dev. 
289, a sale of a slave, accompanied by delivery, is valid, 
though there be no bill of sale. And it is well settled, 
that a title to them is vested by the statute of limita¬ 
tions, as in other cases of property. 5 Cranch 358, 361; 
11 Wheat. 361. 

If, then, the same law exists in regard to property 
in slaves as in other things; and if documentary evi¬ 
dence, from the highest authority of the country where 
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the property belonged, accompanied with possession, 
is produced; it follows, that the title to the ownership 
of this property is as complete as is required by law. 

But it is said, that this evidence is insufficient, be¬ 
cause it is, in point of fact, fraudulent and untrue. The 
ground of this assertion is, that the slaves were not 
property in Cuba, at the date of the document signed 
by the governor-general; because they had been lately 
introduced into that island from Africa, and persons so 
introduced were free. To this it is answered, that if it 
were so, this court will not look beyond the authentic 
evidence under the official certihcate of the governor- 
general; that, if it would, there is not such evidence as 
this court can regard to be sufficient to overthrow the 
positive statement of that document; and that, if the ev¬ 
idence were even deemed sufficient to show the recent 
introduction of the negroes, it does not establish that 
they were free at the date of the certihcate. 

1. This court will not look behind the certihcate of 
the governor-general. It does not appear to be alleged, 
that it is fraudulent in itself. It is found by the district 
court to have been signed by him, and countersigned 
by the officer of the customs. [40 U.S. 518, 546] It was 
issued by them, in the appropriate exercise of their 
functions. It resembles an American register or coasting 
license. Now, all the authorities that have been cited 
show, that these documents are received as the highest 
species of evidence, and that, even if there is error in 
the proceedings on which they are founded. The cor¬ 
rection must be made from the tribunal from which it 
emanates. Where should we stop, if we were to refuse 
to give faith to the documents of public officers? All na¬ 
tional intercourse, all commerce, must be at an end. If 
there is error in issuing these papers, the matter must 
be sent to the tribunals of Spain for correction. 

2. But if this court will look behind this paper, is 
the evidence sufficient to contradict it? The official dec¬ 
laration to be contradicted is certainly of a character 
not to be lightly set aside in the courts of a foreign 
country. The question is not, as to the impression we 
may derive from the evidence; but how far is it suffi¬ 
cient to justify us in declaring a fact, in direct contra¬ 
diction to such an official declaration. It is not evidence 
that could be received, according to the established ad¬ 
miralty practice. Seamen (1 Pet. Adm. 211) on board 
of a vessel cannot be witnesses for one another, in mat¬ 
ters where they have a common interest. Again, the 
principal part of this evidence is not taken under oath. 
That of Dr. Madden, which is mainly relied upon, is 
chiefly hearsay; and is contradicted, in some its most 
essential particulars, by that of other witnesses. Would 
this court be justihed, on evidence such as this, in set¬ 
ting aside the admitted certificate of the governor- 


general? Would such evidence, on one of our own 
courts, be deemed adequate to set aside a judicial pro¬ 
ceeding, or an act of a public functionary, done in the 
due exercise of his office? How, then, can it be adequate 
to such an end, before the tribunals of a foreign coun¬ 
try, when they pass upon the internal municipal acts 
of another government; and when the endeavor is made 
to set them aside, in a mater relating to their own prop¬ 
erty and people? 

3. But admit this evidence to be competent and suf- 
hcient; admit these negroes were brought into Cuba, a 
few weeks before the certificate was given; still, were 
they not slaves, under the Spanish laws? It is not de¬ 
nied, that negroes imported from [40 U.S. 518, 547] Af¬ 
rica into Cuba, might be slaves. If they are not, it is on 
account of some special law or decree. Has such a law 
been produced in the present case? The first document 
produced is the treaty with England, of 23d September 
1817. But that has no such effect. It promises, indeed, 
that Spain will take into consideration the means of 
preventing the slave-trade, and it points out those 
means, so far as the trade on the coast of Africa is con¬ 
cerned. But it carefully limits the ascertainment of any 
infringement to two special tribunals, one at Sierra 
Leone, and the other at Havana. The next is the decree 
of December 1817, which authorizes negroes, brought 
in against the treaty, to ‘be declared free.’ The treaty of 
28th June 1835, which is next adduced, is conhned en¬ 
tirely to the slave-trade on the coast of Africa, or the 
voyage from there. Now, it is evident, that none of 
these documents show that these negroes were free in 
Cuba. They had not been ‘declared free,’ by any compe¬ 
tent tribunal. Even had they been taken actually on 
board of a vessel engaged in the slave-trade, they must 
have been adjudicated upon at one of the two special 
courts, and nowhere else. Can this court, then, under¬ 
take to decide this question of property, when it has not 
even been decided by the Spanish courts; and make 
such decision, in the face of the certihcate of the high¬ 
est functionary of the island? 

It is submitted, then, that if is this court does go 
behind the certihcate of the governor-general, and look 
into the fact, whether or not these persons were slaves 
on the 18th June 1839, yet there is no sufficient evi¬ 
dence on which they could adjudge it to untrue. If this 
be so, the proof concerning the property is sufficient to 
bring the case within the intention and provisions of 
the treaty. 

The next question is, did the United States legally 
intervene to obtain the decree of the court for the resto¬ 
ration of the property, in order that it might be deliv¬ 
ered to the Spanish owners, according to the stipula¬ 
tions of the treaty? 
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They did! because the property of foreigners, thus 
brought under the cognisance of the courts, is, of right, 
deliverable to the public functionaries of the govern¬ 
ment to which such foreigners belong; because those 
functionaries have required the interposition of the 
United States on their behalf; and because the United 
States were authorized, [40 U.S. 518, 548] on that re¬ 
quest, to interpose, pursuant to their treaty obligations. 
That the property of foreigners, under such circum¬ 
stances, may be delivered to the public functionaries, 
is so clearly established, by the decisions of this court, 
that it is unnecessary to discuss the point. In the case 
(2 Mason 411-12, 463) of La Jeune Eugenie, there was 
a libel of the vessel, as in this case, and a claim inter¬ 
posed be the French consul, and also by the owners 
themselves. The court there directed the delivery of the 
property to the public functionary. In that of The 
Divina Pastora, 4 Wheat. 52, the Spanish consul inter¬ 
posed. In that of The Antelope, 10 Ibid. 68, there were 
claims interposed, very much as in this case, by the cap¬ 
tain as captor, and by the vice-consuls of Spain and Por¬ 
tugal, for citizens of their respective countries; and by 
the United States. The court directed their delivery, 
partly to the consul of Spain, and partly to the United 
States. It is thus settled, that the public functionaries 
are entitled to intervene in such cases, on behalf of the 
citizens of their countries. In the present one, the Span¬ 
ish minister did so intervene by applying to the United 
States to adopt, on his behalf, the necessary proceed¬ 
ings; and, upon his doing so, Ruiz and Montez with¬ 
drew their separate claims. The United States, on their 
part, acted as the treaty required. The executive is their 
agent, in all such transactions, and on him devolved the 
obligation to see this property restored entire, if due 
proof concerning it was made. The form of proceeding 
was already established by precedent and by law. The 
course adopted was exactly that pursued in the case of 
McFadden v. The Exchange, 7 Cranch 116, where a 
vessel was libeled in a port of the United States. Being 
a public vessel of a foreign sovereign, which the gov¬ 
ernment was bound to protect, they intervened exactly 
in the same way. The libel was dismissed, and the vessel 
restored to the custody of the public officers of France. 

It is, therefore, equally clear, that the United States, 
in this instance, has pursued the course required by the 
laws of nations; and if the court are satished, on the first 
point, that there is due proof concerning the property, 
then it ought to be delivered entire, so that it may be 
restored to the Spanish owners. If this be so, the court 
below has erred, because it has not decreed any part of 
[40 U.S. 518, 549[ the property to be delivered entire, 
except the boy Antonio. From the vessel and cargo, it 
has deducted the salvage, diminishing them by that 


amount; and the negroes it has entirely refused to di¬ 
rect to be delivered. 

Baldwin, for the defendants in error. — In prepar¬ 
ing to address this honorable court, on the questions 
arising upon this record, in behalf of the humble Afri¬ 
cans whom 1 represent — contending, as they are, for 
freedom and for life, with two powerful governments 
arrayed against them — it has been to me a source of 
high gratification, in this unequal contest, that those 
questions will be heard and decided by a tribunal, not 
only elevated far above the influence of executive 
power and popular prejudice, but, from its very consti¬ 
tution, exempt from liability to those imputations to 
which a court, less happily constituted, or composed 
only of members from one section of the Union, might, 
however unjustly, be exposed. 

This case is not only one of deep interest in itself, 
as affecting the destiny of the unfortunate Africans 
whom 1 represent, but it involves considerations deeply 
affecting our national character in the eyes of the whole 
civilized world, as well as questions of power on the 
part of the government of the United States, which are 
regarded with anxiety and alarm by a large portion of 
our citizens. It presents, for the hrst time, the question, 
whether that government, which was established for 
the promotion of justice, which was founded on the 
great principles of the revolution, as proclaimed in the 
Declaration of Independence, can, consistently with 
the genius of our institutions, become a party to pro¬ 
ceedings for the enslavement of human beings cast 
upon our shores, and found, in the condition of free¬ 
men, within the territorial limits of a free and sovereign 
state? 

In the remarks 1 shall have occasion to make, it will 
be my design to appeal to no sectional prejudices, and 
to assume no positions in which I shall not hope to be 
sustained by intelligent minds from the south as well 
as from the north. 

Although 1 am in favor of the broadest liberty of 
inquiry and discussion — happily secured by our con¬ 
stitution to every citizen, subject only to his individual 
responsibility to the laws for its abuse; 1 have ever been 
of the opinion, that the exercise of that liberty, by [40 
U.S. 518, 550] citizens of one state, in regard to the in¬ 
stitutions of another, should always be guided by dis¬ 
cretion, and tempered with kindness. Mr. Baldwin here 
proceeded to state all the facts of the case, and the pro¬ 
ceedings in the district and circuit courts, in support 
of the motion to dismiss the appeal. As no decision was 
given by the court on the motion, this part of the argu¬ 
ment is, necessarily, omitted. 

Mr. Baldwin continued, if the government of the 
United States could appear in any case as the represen- 
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tative of foreigners claiming property in the court of ad¬ 
miralty, it has no right to appear in their behalf, to aid 
them in the recovery of fugitive slaves, even when do¬ 
miciled in the country from which they escaped; much 
less the recent victims of the African slave-trade, who 
have sought an asylum in one of the free states of the 
Union, without any wrongful act on our part, or for 
which, as in the case of the Antelope, we are in any way 
responsible. The recently-imported Africans of the 
Amistad, if they were ever slaves, which is denied, were 
in the actual condition of freedom, when they came 
within the jurisdictional limits of the state of New York. 
They came there, without any wrongful act on the part 
of any officer or citizen of the United States. They were 
in a state where, not only no law existed to make them 
slaves, but where, by an express statute, all persons, ex¬ 
cept fugitives, & c., from a sister state, are declared to 
be free. They were under the protection of the laws of 
a state, which, in the language of the supreme court, in 
the case of City of New York v. Miln, 11 Pet. 139, ‘has 
the same undeniable and unlimited jurisdiction over all 
persons and things within its territorial limits, as any 
foreign nation, when that jurisdiction is not surren¬ 
dered or restrained by the constitution of the United 
States.’ 

The American people have never imposed it as a 
duty on the government of the United States, to become 
actors in an attempt to reduce to slavery, men found in 
a state of freedom, by giving extra-territorial force to a 
foreign slave law. 

Such a duty would not only be repugnant to the 
feelings of a large portion of the citizens of the United 
States, but it would be wholly inconsistent with the 
fundamental principles of our government, and the 
purposes [40 U.S. 518, 551] for which it was estab¬ 
lished, as well as with its policy in prohibiting the 
slave-trade and giving freedom to its victims. The re¬ 
covery of slaves for their owners, whether foreign or 
domestic, is a matter with which the executive of the 
United States has no concern. The constitution confers 
upon the government no power to establish or legalize 
the institution of slavery. It recognises it as existing, in 
regard to persons held to service by the laws of the 
states which tolerate it; and contains a compact be¬ 
tween the states, obliging them to respect the rights ac¬ 
quired under the slave laws of other states, in the cases 
specihed in the constitution. But it imposes no duty, 
and confers no power, on the government of the United 
States, to act in regard to it. So far as the compact ex¬ 
tends, the courts of the United States, whether sitting 
in a free state or a slave state, will give effect to it. Be¬ 
yond that, all persons within the limits of a state are en¬ 
titled to the protection of its laws. 


If these Africans have been taken from the posses¬ 
sion of their Spanish claimants, and wrongfully 
brought into the United States by our citizens, a ques¬ 
tion would have been presented similar to that which 
existed in the case of The Antelope. But when men have 
come here voluntarily, without any wrong on the part 
of the government or citizens of the United States, in 
withdrawing them from the jurisdiction of the Spanish 
laws, why should this government be required to be¬ 
come active in their restoration? They appear here as 
freemen. They are in a state where they are presumed 
to be free. They stand before our courts on equal 
ground with their claimants; and when the courts, after 
an impartial hearing, with all parties in interest before 
them, have pronounced them free, it is neither the duty 
nor the right of the executive of the United States, to 
interfere with the decision. 

The question of the surrender of fugitive slaves to 
a foreign claimant, if the right exists at all, is left to the 
comity of the states which tolerate slavery. The govern¬ 
ment of the United States has nothing to do with it. In 
the letter of instructions addressed by Mr. Adams, 
when secretary of state, to Messrs. Gallatin and Rush, 
dated November 2d, 1818, in relation to a proposed ar¬ 
rangement with Great Britain, for a more active co¬ 
operation in the suppression of the slave-trade, he as¬ 
signs as a [40 U.S. 518, 552] reason for rejecting the 
proposition for a mixed commission, ‘that the disposal 
of the negroes found on board the slave-trading vessels, 
which might be condemned by the sentence of the 
mixed courts, cannot be carried into effect by the Unit¬ 
ed States.’ ‘The condition of the blacks being, in this 
Union, regulated by the municipal laws of the separate 
states, the government of the United States can neither 
guaranty their liberty in the states where they could 
only be received as slaves, nor control them in the 
states where they would be recognised as free.’ Doc. 48, 
H. Rep. 2 sess. 16th Cong. p. 15. 

It may comport with the interest or feelings of a 
slave state, to surrender a fugitive slave to a foreigner, 
or, at least, to expel him from their borders. But the 
people of New England, except so far as they are bound 
by the compact, would cherish and protect him. To the 
extent of the compact, we acknowledge our obligation, 
and have passed laws for its fulfillment. Beyond that, 
our citizens would be unwilling to go. A state has no 
power to surrender a fugitive criminal to a foreign gov¬ 
ernment for punishment; because that is necessarily a 
matter of national concern. The fugitive is demanded 
for a national purpose. But the question of the surren¬ 
der of fugitive slaves concerns individuals merely. They 
are demanded as property only, and for private pur¬ 
poses. It is therefore, a proper subject for the action of 
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the state, and not of the national authorities. The sur¬ 
render of neither is demandable of right, unless stipu¬ 
lated by treaty. See, as to the surrender of fugitive crim¬ 
inals, 2 Brock. 493; 2 Summ. 482; 14 Pet. 540; Doc. 
199, H. R. 26 Cong. p. 53-70; 10 Am. State Pap. 151- 
153, 433; 3 Hall’s Law Jour. 135. An overture was once 
made by the government of the United States to negoti¬ 
ate a treaty with Great Britain, for the mutual surrender 
of fugitive slaves. But it was instantly repelled by the 
British government. It may well be doubted, whether 
such a stipulation is within the treaty making power 
under the constitution of the United States. ‘The power 
to make treaties,’ says Chief Justice TANEY, 14 Pet. 
569, ‘is given in general terms,’ ‘and consequently, it 
was designed to include all those subjects which, in the 
ordinary intercourse of nations, had usually been made 
subjects [40 U.S. 518, 553] of negotiation and treaty; 
and which are consistent with the nature of our institu¬ 
tions, and the distribution of powers between the gen¬ 
eral and state government.’ See Holmes v. Jennison, 14 
Pet. 569. But however this may be, the attempt to intro¬ 
duce it is evidence that, unless provided for by treaty, 
the obligation to surrender was not deemed to exist. 

We deny that Ruiz and Montez, Spanish subjects, 
had a right to call on any officer or court of the United 
States to use the force of the government, or the process 
of the law, for the purpose of again enslaving those who 
have thus escaped from foreign slavery, and sought an 
asylum here. We deny that the seizure of these persons 
by Lieutenant Gedney for such a purpose was a legal 
or justifiable act. How would it be — independently of 
the treaty between the United States and Spain — upon 
the principles of our government, of the common law, 
or of the law of nations? If a foreign slave vessel, en¬ 
gaged in a traffic which by our laws is denounced as in¬ 
human and piratical, should be captured by the slaves, 
while on her voyage from Africa to Cuba, and they 
should succeed in reaching our shores, have the consti¬ 
tution or laws of the United States imposed upon our 
judges, our naval officers, or our executive, the duty of 
seizing the unhappy fugitives and delivering them up 
to their oppressors? Did the people of the United States, 
whose government is based on the great principles of 
the revolution, proclaimed in the Declaration of Inde¬ 
pendence, confer upon the federal, executive or judicial 
tribunals, the power of making our nation accessories 
to such atrocious violations of human rights? Is there 
any principle of international law, or law of comity, 
which requires it? Are our courts bound, and if not, are 
they at liberty, to give effect here to the slave-trade laws 
of a foreign nation; to laws affecting strangers, never 
domiciled there, when, to give them such effect, would 
be to violate the natural rights of men? 


These questions are answered in the negative by all 
the most approved writers on the laws of nations. 1 
Burg. Confl. 741; Story, Confl. 92. By the law of France, 
the slaves of their colonies, immediately on their arrival 
in France, become free. In the case of [40 U.S. 518, 
554[ Forbes v. Cochrane, 2 Barn. & Cres. 463, this 
question is elaborately discussed and settled by the En¬ 
glish court of king’s bench. By the law of the state of 
New York, a foreign slave escaping into that state be¬ 
comes free. And the courts of the United States, in act¬ 
ing upon the personal rights of men found within the 
jurisdiction of a free state, are bound to administer the 
laws as they would be administered by the state courts, 
in all cases in which the laws of the state do not conflict 
with the laws or obligations of the United States. The 
United States, as a nation, have prohibited the slave- 
trade, as inhuman and piratical, and they have no law 
authorizing the enslaving of its victimes. It is a maxim, 
to use the words of an eminent English judge, in the 
case of Forbes v. Cochrane, 2 Barn. & Cres. 448, ‘that 
which is called comitas inter communitates, cannot 
prevail in any case, where it violates the law of our own 
country, the law of nature, or the law of God.’ 9 Eng. 
C. L. 149. And that the laws of a nation, proprio vigore, 
have no force beyond its own territories, except so far 
as respects its own citizens, who owe it allegiance, is 
too familiarly settled, to need the citation of authorities. 
See The Apollon, 9 Wheat. 366; 2 Mason 151-8. The 
rules on this subject adopted in the English court of ad¬ 
miralty are the same which prevail in their courts of 
common law, though they have decided in the case of 
The Louis, 2 Dods. 238, as the supreme court did in the 
case of The Antelope, 10 Wheat. 66, that as the slave- 
trade was not, at that time, prohibited by the law of na¬ 
tions, if a foreign slaver was captured by an English 
ship, it was a wrongful act, which it would be the duty 
of the court of admiralty to repair, by restoring the pos¬ 
session. The principle of amoveas manus, adopted in 
these cases, has no application to the case of fugitives 
from slavery. 

But it is claimed, that if these Africans, though ‘re¬ 
cently imported into Cuba,’ were, by the laws of Spain, 
the property of Ruiz and Montez, the government of 
the United States is bound by the treaty to restore them; 
and that, therefore, the intervention of the executive in 
these proceedings is proper for that purpose. It has al¬ 
ready, it is believed, been shown, that even if the case 
were within the treaty, the intervention of the execu¬ 
tive, as a party before the judicial tribunals, was unnec¬ 
essary and improper, [40 U.S. 518, 555] since the treaty 
provides for its own execution by the courts, on the ap¬ 
plication of the parties in interest. And such a resort is 
expressly provided in the 20th article of the treaty of 
1794 with Great Britain, and in the 26th article of the 
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treaty of 1801, with the French republic, both of which 
are in other respects similar to the 9th article of the 
Spanish treaty, on which the attorney-general has prin¬ 
cipally relied. 

The 6th article of the Spanish treaty has received 
a judicial construction in the case of The Santissima 
Trinidad, 7 Wheat. 284, where it was decided, that the 
obligation assumed is simply that of protecting belliger¬ 
ent vessels from capture, within our jurisdiction. It can 
have no application, therefore, to a case like the pres¬ 
ent. The 9th article of that treaty provides, ‘that all 
ships and merchandize, of what nature soever, which 
shall be rescued out of the hands of pirates or robbers, 
on the high seas, shall be brought into some port of ei¬ 
ther state, and shall be delivered to the custody of the 
officers of that port, in order to be taken care of, and 
restored entire to the true proprietors, as soon as due 
and sufficient proof shall be made concerning the prop¬ 
erty thereof.’ To render this clause of the treaty applica¬ 
ble to the case under consideration, it must be as¬ 
sumed, that under the term ‘merchandize’ the 
contracting parties intended to include slaves; and that 
slaves, themselves the recent victims of piracy, who by 
a successful revolt, have achieved their deliverance 
from slavery, on the high seas, and have availed them¬ 
selves of the means of escape of which they have thus 
acquired the possession, are to be deemed ‘pirates and 
robbers,’ ‘from whose hands’ such ‘merchandize has 
been rescued.’ It is believed, that such a construction 
of the words of the treaty is not in accordance with the 
rules of interpretation which ought to govern our 
courts; and that when there is no special reference to 
human beings, as property, who are not acknowledged 
as such by the law or comity of nations, generally, but 
only by the municipal laws of the particular nations 
which tolerate slavery, it cannot be presumed, that the 
contracting parties intended to include them under the 
general term ‘merchandize.’ As has already been re¬ 
marked, it may well be doubted, [40 U.S. 518, 556] 
whether such a stipulation would be within the treaty¬ 
making power of the United States. It is to be remem¬ 
bered, that the government of the United States is based 
on the principles promulgated in the Declaration of In¬ 
dependence, by the congress of 1776; ‘that all men are 
created equal; that they are endowed by their Creator 
with certain inalienable rights; that among these are 
life, liberty and the pursuit of happiness; and that to se¬ 
cure these rights, governments are instituted.’ 

The convention which formed the federal constitu¬ 
tion, though they recognised slavery as existing in re¬ 
gard to persons held to labor by the laws of the states 
which tolerated it, were careful to exclude from that in¬ 
strument every expression that might be construed into 


an admission that there could be property in men. It ap¬ 
pears by the report of the proceedings of the conven¬ 
tion (3 Madison Papers 1428), that the first clause of 
9, art. 1, which provides for the imposition of a tax or 
duty on the importation of such persons as any of the 
states, then existing, might think proper to admit, &c., 
‘not exceeding ten dollars for each person,’ was adopted 
in its present form, in consequence of the opposition 
by Roger Sherman and James Madison to the clause as 
it was originally reported, on the ground, ‘that it admit¬ 
ted, that there could be property in men;’ an idea which 
Mr. Madison said, ‘he thought it wrong to admit in the 
constitution.’ The words reported by the committee, 
and striken out on this objection, were: ‘a tax or duty 
may be imposed on such migration or importation, at 
a rate not exceeding the average of the duties laid upon 
imports.’ The constitution as it now stands will be 
searched in vain for an expression recognising human 
beings as merchandize, or legitimate subjects of com¬ 
merce. In the case of New York v. Miln, 11 Pet. 104, 
136, Judge BARBOUR, in giving the opinion of the 
court, expressly declares, in reference to the power ‘to 
regulate commerce’ conferred on congress by the con¬ 
stitution, that ‘persons are not the subjects of com¬ 
merce.’ Judging from the public sentiment which pre¬ 
vailed at the time of the adoption of the constitution, 
it is probable, that the first act of the government, in 
the exercise of its power to regulate commerce, would 
have been to prohibit the slave-trade, if the had not 
been restrained, until 1808, from prohibiting the im¬ 
portation of such persons as any of the states, [40 U.S. 
518, 557] then existing, should think proper to admit. 
But could congress have passed an act authorizing the 
importation of slaves as articles of commerce, into any 
state, in opposition to a law of the state, prohibiting 
their introduction? If they could, they may now force 
slavery into every state. For no state can prohibit the 
introduction of legitimate objects of foreign commerce, 
when authorized by congress. The United States must 
be regarded as comprehending free states as well as 
slave states; states which do not recognise slaves as 
property, as well as states which do so regard them. 
"When all speak as a nation, general expressions ought 
to be construed to mean what all understand to be in¬ 
cluded in them; at all events, what may be included 
consistently with the law of nations. 

The ninth article of the Spanish treaty was copied 
from the 16th article of the treaty with France, con¬ 
cluded in 1778, in the midst of the war of the revolu¬ 
tion, in which the great principles of liberty proclaimed 
in the Declaration of Independence were vindicated by 
our fathers. By ‘merchandize rescued from pirates,’ the 
contracting parties must have had in view property, 
which it would be the duty of the public ships of the 
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United States to rescue from its unlawful possessors. 
Because, if it is taken from those who are rightfully in 
possession, the capture would he wrongful, and it 
would be our duty to restore it. But is it a duty which 
our naval officers owe to a nation tolerating the slave- 
trade, to subdue for their kidnappers the revolted vic¬ 
tims of their cruelty? Could the people of the United 
States, consistently with their principles as a nation, 
have ever consented to a treaty stipulation which 
would impose such a duty on our naval officers? a duty 
which would drive every citizen of a free state from the 
service of his country? Has our government, which has 
been so cautious as not to oblige itself to surrender the 
most atrocious criminals, who have sought an asylum 
in the United States, bound itself, under the term ‘mer¬ 
chandize,’ to seize and surrender fugitive slaves? The 
subject of the delivery of fugitives was under consider¬ 
ation before and during the negotiation of the treaty of 
San Lorenzo; and was purposely omitted in the treaty: 
10, Waite’s State Papers, 151, 433. Our treaties with 
Tunis and Algiers contain similar expressions, in which 
both parties stipulate [40 U.S. 518, 558] for the protec¬ 
tion of the property of the subjects of each, within the 
jurisdiction of the other. The Algerine regarded his 
Spanish captive as property; but was it ever supposed, 
that if an Algerine corsair should be seized by the cap¬ 
tive slaves on board of her, it would be the duty of our 
naval officers, or our courts of admiralty, to re-capture 
and restore them? The phraseology of the entire article 
in the treaty, clearly shows that it was intended to apply 
only to inanimate things, or irrational animals; such as 
are universally regarded as property. It is ‘merchandize 
rescued from the hands of pirates and robbers on the 
high seas’ that is to be restored. There is no provision 
for the surrender of the pirates themselves. And the rea¬ 
son is, because the article has reference only to those 
who are ‘hostes human! generis,’ whom it is lawful for, 
and the duty of, all nations to capture and to punish. 
If these Africans were ‘pirates’ or sea robbers, whom 
our naval officers might lawfully seize, it would be our 
duty to detain them for punishment; and then what 
would become of the ‘merchandize?’ 

But they were not pirates, nor in any sense hostes 
humani generis. Cinque, the master-spirit who guided 
them, had a single object in view. That object was — 
not piracy or robbery — but the deliverance of himself 
and his companions in suffering, from unlawful bond¬ 
age. They owed no allegiance to Spain. They were on 
board of the Amistad, by constraint. Their object was 
to free themselves from the fetters that bound them, in 
order that they might return to their kindred and their 
home. In so doing, they were guilty of no crime, for 
which they could be held responsible as pirates. See Bee 
273. Suppose, they had been impressed American sea¬ 


men, who had regained their liberty in a similar man¬ 
ner, would they in that case have been deemed guilty 
of piracy and murder? Not! in the opinion of Chief Jus¬ 
tice MARSHALL. In his celebrated speech in justifica¬ 
tion of the surrender by President Adams of Nash, 
under the British treaty, he says: ‘Had Thomas Nash 
been an impressed American, the homicide on board 
the Hermione would most certainly not have been mur¬ 
der. The act of impressing a American is an act of law¬ 
less violence. The confinement on board a vessel is a 
continuation of that violence, and an additional out¬ 
rage. Death [40 U.S. 518, 559[ committed within the 
United States, in resisting such violence, would not 
have been murder.’ Bee 290. 

The United States, as a nation, is to be regarded as 
a free state. And all men being presumptively free, 
when ‘merchandize’ is spoken of in the treaty of a free 
state, it cannot be presumed, that human beings are in¬ 
tended to be included as such. Hence, whenever our 
government have intended to speak of negroes as prop¬ 
erty, in their treaties, they have been specihcally men¬ 
tioned, as in the treaties with Great Britain of 1783 and 
1814. It was on the same principle, that Judge DRAY¬ 
TON, of South Carolina, decided, in the case of Almei¬ 
da, who had captured, during the last war, an English 
vessel with slaves, that the word ‘property’ in the prize 
act, did not include negroes, and that they must be re¬ 
garded as prisoners of war, and not sold or distributed 
as merchandize. 5 Hall’s Law Jour. 459. And it was for 
the same reason, that it was deemed necessary, in the 
constitution, to insert an express stipulation in regard 
to fugitives from service. The law of comity would have 
obliged each state to protect and restore property be¬ 
longing to a citizen of another, without such stipula¬ 
tion; but it would not have required the restoration of 
fugitive slaves from a sister state, unless they had been 
expressly mentioned. 

In the interpretation of treaties, we ought always 
to give such a construction to the words as is most con¬ 
sistent with the customary use of language; most suit¬ 
able to the subject, and to the legitimate powers of the 
contracting parties; most conformable to the declared 
principles of the government; such a construction as 
will not lead to injustice to others, or in any way violate 
the laws of nature. These are, in substance, the rules of 
interpretation as given by Vattel, lib. 2, ch. 17. The con¬ 
struction claimed in behalf of the Spanish libellants, in 
the present case, is at war with them all. 

It would be singular, indeed, if the tribunals of a 
government which has declared the slave-trade piracy, 
and has bound itself by a solemn treaty with Great Brit¬ 
ain, in 1814, to make continued efforts ‘to promote its 
entire abolition, as a traffic irreconcilable with the prin- 
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ciples of humanity and justice,’ should construe the 
general expressions of a treaty which, since that period, 
[40 U.S. 518, 560] has been revised by the contracting 
parties, as obliging this nation to commit the injustice 
of treating as property, the recent victims of this horrid 
traffic; more especially, when it is borne in mind, that 
the government of Spain, anterior to the revision of the 
treaty in 1819, had formally notified our government, 
that Africans were no longer the legitimate objects of 
trade; with a declaration that ‘His Majesty felt confident 
that a measure so completely in harmony with the sen¬ 
timents of this government, and of all the inhabitants 
of this republic, could not fail to be equally agreeable 
to the president.’ Doc. 48, 2 sess. 16 Cong. p. 8. Would 
the people of the United States, in 1819, have assented 
to such a treaty? Would it not have furnished just 
ground of complaint by Great Britain, as a violation of 
tbe 10th article of the treaty of Ghent? 

But even if the treaty, in its terms, were such as to 
oblige us to violate towards strangers tbe immutable 
laws of justice, it would, according to Vattel, impose no 
obligation. Vattel, c. 1, 9; lib. 2, c. 12, 161; c. 17, 311. 
The law of nature and the law of nations bind us as ef¬ 
fectually to render justice to the African, as the treaty 
can to the Spaniard. Before a foreign tribunal, the par¬ 
ties litigating the question of freedom or slavery, stand 
on equal ground. And in a case like this, where it is ad¬ 
mitted, that the Africans were recently imported, and 
consequently, never domiciled in Cuba, and owe no al¬ 
legiance to its laws, their rights are to be determined 
by that law which is of universal obligation — the law 
of nature. If, indeed, the vessel in which they sailed had 
been driven upon our coast by stress of weather, or 
other unavoidable cause, and they had arrived here, in 
the actual possession of their alleged owners, and had 
been slaves by the law of the country from which they 
sailed, and where they were domiciled, it would have 
been a very different question, wbetber the courts of 
the United States could interfere to liberate them, as 
was done at Bermuda by the colonial tribunal, in the 
case of The Enterprise. But in this case, there has been 
no possession of these Africans by tbeir claimants, 
within our jurisdiction, of which they have been de¬ 
prived, by the act of our government or its officers; and 
neither by the law of comity, nor by force of tbe treaty, 
are tbe [40 U.S. 518, 561] officers or courts of the Unit¬ 
ed States required, or by the principles of our govern¬ 
ment permitted, to become actors in reducing them to 
slavery. 

These preliminary questions have been made on 
account of the important principles involved in them, 
and not from any unwillingness to meet the question 
between the Africans and their claimants, upon the 


facts in evidence, and on those alone, to vindicate their 
claims to freedom. Suppose, then, the case to be prop¬ 
erly here; and that Ruiz and Montez, unprejudiced by 
the decree of the court below, were at liberty to take 
issue with the Africans upon their answer, and to call 
upon this court to determine the question of liberty or 
property, how stands the case on the evidence before 
the court? 

The Africans, when found by Lieutenant Gedney, 
were in a free state, where all men are presumed to be 
free, and were in the actual condition of freemen. The 
burden of proof, therefore, rests on those who assert 
them to be slaves. 10 Wheat. 66; 2 Mason 459. When 
they call on the courts of the United States to reduce 
to slavery men who are apparently free, they must show 
some law, having force in the place where they were 
taken, which makes them slaves, or that the claimants 
are entitled in our courts to have some foreign law, 
obligatory on the Africans as well as on the claimants, 
enforced in respect to them, and that by such foreign 
law they are slaves. It is not pretended, that there was 
any law existing in the place where they were found, 
which made them slaves, but it is claimed, that by the 
laws of Cuba, they were slaves to Ruiz and Montez; and 
that those laws are to be bere enforced. But before tbe 
laws of Cuba, if any such there be, can be applied, to 
affect the personal status of individuals within a foreign 
jurisdiction, it is very clear, that it must be shown that 
they were domiciled in Cuba. 

It is admitted and proved, in this case, that these 
negroes are natives of Africa, and recently imported 
into Cuba. Their domicile of origin is, consequently, 
the place of their birth, in Africa. And the presumption 
of law is, always, that the domicile of origin is retained, 
until the change is proved. 1 Burge’s Conflict 34. [40 
U.S. 518, 562] The burden of proving tbe change is cast 
on him who alleges it. 5 Ves. 787. The domicile of ori¬ 
gin prevails, until the party has not only acquired an¬ 
other, but has manifested and carried into execution an 
intention of abandoning bis former domicile, and ac¬ 
quiring another, as his sole domicile. As it is the will 
or intention of the party which alone determines what 
is the real place of domicile which he has chosen, it fol¬ 
lows, that a former domicile is not abandoned, by resi¬ 
dence in another, if that residence be not voluntarily 
chosen. Those who are in exile, or in prison, as they are 
never presumed to have abandoned all hope of return, 
retain their former domicile. 1 Burge 46. That these vic¬ 
tims of fraud and piracy — husbands torn from their 
wives and families — children from their parents and 
kindred — neither intended to abandon the land of 
their nativity, nor had lost all hope of recovering it, suf¬ 
ficiently appears from the facts on this record. It can- 
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not, surely, be claimed, that a residence, under such 
circumstances, of these helpless heings, for ten days, in 
a slave barracoon, before hey were transferred to the 
Amistad, changed their native domicile for that of 
Cuba. 

It is not only incumbent on the claimants to prove 
that the Africans are domiciled in Cuba, and subject to 
its laws, but they must show that some law existed 
there, by which ‘recently imported Africans’ can be law¬ 
fully held in slavery. Such a law is not to be presumed, 
but the contrary. Comity would seem to require of us 
to presume, that a traffic so abhorrent to the feelings 
of the whole civilized world, is not lawful in Cuba. 
These respondents having been born free, and having 
been recently imported into Cuba, have a right to be ev¬ 
erywhere regarded as free, until some law obligatory on 
them is produced, authorizing their enslavement. Nei¬ 
ther the law of nature, nor the law of nations, autho¬ 
rizes the slave-trade; although it was holden in the case 
of The Antelope, that the law of nations did not at that 
time actually prohibit it. If they are slaves, then, it must 
be by some positive law of Spain, existing at the time 
of their recent importation. No such law is exhibited. 
On the contrary, it is proved by the deposition of Dr. 
Madden, one of the British commissioners resident at 
Havana, that since the year 1820, there has been no 
such law in force there, either statute or common law. 
[40 U.S. 518, 563] But we do not rest the case here. We 
are willing to assume the burden of proof. On the 14th 
of May 1818, the Spanish government, by their minis¬ 
ter, announced to the government of the United States, 
that the slave-trade was prohibited by Spain; and by ex¬ 
press command of the king of Spain, Don Onis commu¬ 
nicated to the president of the United States, the treaty 
with Great Britain of September 23d, 1817, by which 
the king of Spain, moved partly by motives of humani¬ 
ty, and partly in consideration of 400, 0001. sterling, 
paid to him by the British government, for the accom¬ 
plishment of so desirable an object, engaged that the 
slave-trade should be abolished throughout the domin¬ 
ions of Spain, on the 30th May 1820. By the ordinance 
of the king of Spain, of December 1817, it is directed, 
that every African imported into any of the colonies of 
Spain, in violation of the treaty, shall be declared free 
in the first port at which he shall arrive. By the treaty 
between Great Britain and Spain, of the 28th of June 
1835, which is declared to be made for the purpose of 
‘rendering the means taken for abolishing the inhuman 
traffic is slaves more effective,’ and to be in the spirit 
of the treaty contracted between both powers on the 
23d of September 1817, ‘the slave-trade is again de¬ 
clared, on the part of Spain, to be henceforward totally 
and hnally abolished, in all parts of the world.’ And by 
the royal ordinance of November 2d, 1838, the gover¬ 


nor and the naval officers having command on the 
coast of Cuba, are stimulated to greater vigilance to 
suppress it. 

Such, then, being the laws in force in all the do¬ 
minions of Spain, and such the conceded facts in regard 
to the nativity and recent importation of these Africans, 
upon what plausible ground can it be claimed by the 
government of the United States, that they were slaves 
in the island of Cuba, and are here to be treated as 
property, and not as human beings? The only evidence 
exhibited to prove them slaves, are the papers of the 
Amistad, giving to Jose Ruiz permission to transport 
forty-nine ladinos belonging to him, from Havana to 
Puerto Principe; and a like permit to Pedro Montez, to 
transport three ladinos. For one of the four Africans, 
claimed by Montez (the boy Ka-le), there is no permit 
at all. 

It has been said in an official opinion by the late 
attorney-general [40 U.S. 518, 564] (Mr. Grundy), that 
‘as this vessel cleared out from one Spanish port to an¬ 
other Spanish port, with papers regularly authenticated 
by the proper officers at Havana, evidencing that these 
negroes were slaves, and that the destination of the ves¬ 
sel was to another Spanish port, the government of the 
United States would not be authorized to go into an in¬ 
vestigation for the purpose of ascertaining whether the 
facts stated in those papers by the Spanish officers are 
true or not’—‘that if it were to permit itself to go behind 
the papers of the schooner Amistad, it would place it¬ 
self in the embarrassing condition of judging upon 
Spanish laws, their force, effect and application to the 
case under consideration.’ In support of this opinion, 
a reference is made to the opinion of this court, in the 
case of Arredondo, 6 Pet. 729, where it is stated to be 
‘a universal principle, that where power or jurisdiction 
is delegated to any public officer or tribunal over a sub¬ 
ject-matter, and its exercise is conhded to his or their 
discretion, the acts so done are binding and valid as to 
the subject-matter; and individual rights will not be 
disturbed collaterally, for anything done in the exercise 
of that discretion within the authority conferred. The 
only questions which can arise between an individual 
claiming a right under the acts done, and the public, 
or any person denying its validity, are power in the offi¬ 
cer, and fraud in the party.’ The principle thus stated, 
was applicable to the case then before the court, which 
related to the validity of a grant made by a public offi¬ 
cer; but it does not tend to support the position for 
which it is cited in the present case. For, in the hrst 
place, there was no jurisdiction over these newly- 
imported Africans, by the laws of Spain, to make them 
slaves, any more than if they had been white men. The 
ordinance of the king declared them free. Secondly, 
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there was no intentional exercise of jurisdiction over 
them for such a purpose, by the officer who granted the 
permits. And thirdly, the permits were fraudulently ob¬ 
tained, and fraudulently used, by the parties claiming 
to take benefit of them. For the purposes for which they 
are attempted to be applied, the permits are as inopera¬ 
tive as would be a grant from a public officer, fraudu¬ 
lently obtained, where the state had no title to the thing 
granted, and the officer no authority to issue the grant. 
See 6 Pet. 730; 5 Wheat. 303. [40 U.S. 518, 565] But 
it is said, we have no right to place ourselves in the po¬ 
sition of judging upon the Spanish laws. How can our 
courts do otherwise, when Spanish subjects call upon 
them to enforce rights which, if they exist at all, must 
exist by force of Spanish laws? For what purpose did 
the government of Spain communicate to the govern¬ 
ment of the United States, the fact of the prohibition of 
the slave-trade, unless it was, that it might be known 
and acted upon by our courts? Suppose, the permits to 
Ruiz and Montez had been granted for the express pur¬ 
pose of consigning to perpetual slavery, these recent 
victims of this prohibited trade, could the government 
of Spain now ask the government or the courts of the 
United States, to give validity to the acts of a colonial 
officer, in direct violation of that prohibition; and thus 
make us aiders and abettors in what we know to be an 
atrocious wrong? ft may be admitted, that even after 
such an annunciation, our cruisers could not lawfully 
seize a Spanish slaver, cleared out as such by the gover¬ 
nor of Cuba; but if the Africans on board of her could 
effect their own deliverance, and reach our shores, has 
not the government of Spain authorized us to treat 
them with hospitality, as freemen? Could the Spanish 
minister, without offence, ask the government of the 
United States to seize these victims of fraud and felony, 
and treat them as property, because a colonial governor 
had thought proper to violate the ordinance of his king, 
in granting a permit to a slaver? 

But in this case, we make no charge upon the gov¬ 
ernor of Cuba. A fraud upon him is proved to have been 
practised by Ruiz and Montez. He never undertook to 
assume jurisdiction over these Africans as slaves, or to 
decide any question in regard to them. He simply is¬ 
sued, on the application of Ruiz and Montez, passports 
for ladino slaves from Havana to Puerto Principe. 
When, under color of those passports, they fraudulent¬ 
ly put on board the Amistad, Bozals, who by the laws 
of Spain could not be slaves, we surely manifest no dis¬ 
respect to the acts of the governor, by giving efficacy 
to the laws of Spain, and denying to Ruiz and Montez 
the benefit of their fraud. The custom-house license, to 
which the name of Espeleta in print was appended, was 
not a document given or intended to be used as evi¬ 
dence of property between Ruiz and Montez, and the 


[40 U.S. 518, 566] Africans; any more than a permit 
from our custom-house would be to settle conflicting 
claims of ownership to the articles contained in the 
manifest. As between the government and the shippers, 
it would be evidence, if the negroes described in the 
passport were actually put on board, and were, in truth, 
the property of Ruiz and Montez, that they were legally 
shipped; that the custom-house forms had been com¬ 
plied with; and nothing more. But in view of facts as 
they appear, and are admitted in the present case, the 
passports seem to have been obtained by Ruiz and 
Montez, only as a part of the necessary machinery for 
the completion of a slave-voyage. The evidence tends 
strongly to prove, that Ruiz, at least, was concerned in 
the importation of these Africans, and that the re¬ 
shipment of them, under color of passports obtained 
for ladinos, as the property of Ruiz and Montez, in con¬ 
nection with the false representation on the papers of 
the schooner, that they were ‘passengers for the govern¬ 
ment,’ was an artifice resorted to by these slave-traders, 
for the double purpose of evading the scrutiny of Brit¬ 
ish cruisers, and legalizing the transfer of their victims 
to the place of their ultimate destination, ft is a remark¬ 
able circumstance, that though more than a year has 
elapsed, since the decree of the district court denying 
the title of Ruis and Montez, and pronouncing the Afri¬ 
cans free, not a particle of evidence has since been pro¬ 
duced in support of their claims. And yet, strange as it 
may seem, during all this time, not only the sympathies 
of the Spanish minister, but the powerful aid of our 
own government have been enlisted in their behalf! 

It was the purpose of the reporter to insert the able 
and interesting argument of Mr. Adams, for the African 
appellees; and the publication of the ‘reports’ has been 
postponed in the hope of obtaining it, prepared by him¬ 
self. It has not been received. As many of the points 
presented by Mr. Adams, in the discussion of the cause, 
were not considered by the court essential to its deci¬ 
sion: and were not taken notice of in the opinion of the 
court, delivered by Mr. Justice STORY, the necessary 
omission of the argument is submitted to with less re¬ 
gret. [40 U.S. 518, 567] Gilpin, Attorney-General in 
reply. — The judiciary act, which gives to this court its 
powers, so far as they depend on the legislature, directs 
that, on an appeal from the decree of an inferior court, 
this court shall render such judgment as the court 
below did, or should have rendered. It is to obtain from 
it such a decree in this case, that the United States pres¬ 
ent themselves here as appellants. 

At the threshold of their application, the right so 
to present themselves is denied. They are to be turned 
away, as suitors having no claim to such interposition. 
The argument has gone a step farther; it seems now to 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1301 ] 



Amistad 


be contended, that their appearance in the court below, 
which was not then objected to, is to be regarded as 
destitute of right, equally with their present appearance 
here. They are not even mere interlopers, seeking jus¬ 
tice without warrant; they are dictators, in the form of 
supplicants, and their suggestions to the court, and 
their application for its judgment, upon solemn and 
important questions of fact, are distorted by an inge¬ 
nious logic, which it is difficult to follow. Applications, 
made without the slightest expression of a wish, except 
to obtain that judgment, and in a form which, it might 
be supposed, would secure admission into any court, 
are repudiated, under the harsh name of ‘executive in¬ 
terference.’ Yet in what single respect do the facts of 
this case sustain such allegations? How can it be justly 
said, that there has been any ‘executive interference,’ 
not resulting from the adoption of that course which 
public duty made incumbent; and conducted in the 
manner, and in that manner only, which was required 
by that sense of public duty, from which, no officer, 
possessing a due regard for the obligations of his trust, 
will ever shrink? 

In what situation is the case, when it is first pres¬ 
ented to the notice of the government of the United 
States? On nearly, if not exactly, the same day, that the 
secretary of state receives from the minister of Spain an 
official communication, dated at New York, and stating 
the facts connected with the schooner L’Amistad, then 
just brought within the territory of the United States; 
stating also, that the vessel is a Spanish vessel, laden 
with merchandize, and with sundry negro slaves on 
board, accompanied with all the documents required 
by the laws of Spain, for navigating a vessel, and for 
proving ownership of [40 U.S. 518, 568] property; and 
then making an application to the government of the 
United States to interpose, so that the property thus 
within our territory, might be restored to its owners 
pursuant to the treaty; and asserting also, that the ne¬ 
groes, who were guilty, as he contended, of a crime for 
which they ought to be punished, ought to be delivered 
up on that account, too, pursuant to the law of nations 

— on or about the same day, the letter of the district 

— attorney, which, though dated a day earlier, is writ¬ 
ten in Connecticut, also reaches the department of 
state, conveying the information that this same proper¬ 
ty and these same negroes are already within the custo¬ 
dy and authority of the judicial tribunals of the United 
States, by virtue of process, civil and criminal, issued 
by a judge of the United States, after solemn and delib¬ 
erate inquiry. The vessel, the cargo and the negroes, 
had been all taken possession of, by a warrant issued 
by the court, ‘as property;’ they were then, at that very 
time, in the custody, keeping and possession of the 
court, as property, without the slightest suggestion 


having been made by the executive branch of the gov¬ 
ernment, or even a knowledge of the fact on its part; 
and when its interposition is formally solicited, its first 
information relative to the case received, it hnds the 
subject of the demand already under the control of the 
judicial branch. 

In this situation, the executive government, thus 
appealed to, and thus informed, looks to its treaty stip¬ 
ulations, the most solemn and binding compacts that 
nations know among each other, and the obligations of 
which can never be treated lightly, so long as good faith 
forms the hrst duty of every community. Those stipula¬ 
tions, entered into in 1795 (1 Laws U. S. 266), provide, 
in the hrst place (article 6), that each party to the treaty, 
the United States and Spain, shall ‘endeavor, by all 
means in their power, to protect and defend and vessels 
and other effects belonging to the citizens or subjects 
of the other, which shall be within the extent of the ju¬ 
risdiction.’ Again, in the eighth article, it is declared, 
that ‘in case the subjects or inhabitants of either coun¬ 
try shall, with their shipping, he forced, through stress 
of weather, or any other urgent necessity for seeking 
shelter, to enter any port of the other, they shall enjoy 
all favor, protection and help.’ Again, in the ninth arti¬ 
cle, it is provided, that ‘all ships and merchandize, of 
what nature soever, [40 U.S. 518, 569[ which shall be 
rescued out of the hands of any pirates or robbers, on 
the high seas, shall be brought into some port of either 
state, and shall be delivered into the custody of the offi¬ 
cers of that port, in order to be taken care of, and re¬ 
stored entire to the true proprietor, as soon as due and 
sufficient proof shall be made concerning the property 
thereof.’ In the 16th article, it is further declared, that 
the liberty of navigation and commerce meant by the 
treaty, shall extend to all kinds of merchandize, except¬ 
ing those only which are contraband, and they are ex¬ 
pressly enumerated; and it the 22d article, the object 
of the treaty is declared to be ‘the extension of mutual 
commerce.’ "When these stipulations were thus made, 
slaves were a notorious article of merchandize and traf¬ 
fic in each country; not only were they so in the United 
States, but there was a constitutional provision, prohib¬ 
iting congress from interfering to prevent their impor¬ 
tation, as such, from abroad. This treaty, with these 
provisions thus solemnly and carefully framed, was re¬ 
newed in 1819; was declared to be still in existence and 
force. It is declared (7 Laws U. S. 624), that every one 
of the articles above quoted ‘remains confirmed.’ It 
stands exactly as it stood in 1795; and, in the year 1821, 
after both governments had abolished the slave-trade, 
the provisions adopted in 1795 are thus, as to ‘every 
clause and article thereof,’ so renewed, solemnly rati¬ 
fied and confirmed by the president and senate of the 
United States. No clause is introduced to vary the na- 
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ture or character of the merchandize; none to lessen or 
change the obligations, as would have been the case, 
had any such change been contemplated; but the two 
treaties, having the hnal date of 1821, bear the charac¬ 
ter of a single instrument. 

Now, these are stipulations too clear to be misun¬ 
derstood; too imperative to be wantonly neglected. 
Could we not ask of Spain the fulhllment of every one 
of them towards our own citizens? If so, were we not 
bound, at least, to see that, through some public func¬ 
tionary, or by some means in which nations fulhll mu¬ 
tual obligations, they were performed by us to the sub¬ 
jects of Spain, whenever the casus foederis should 
arise? Did it arise in this case? Here were, unquestion¬ 
ably, as the representative of Spain believed and stated, 
a vessel and effects [40 U.S. 518, 570] of subjects of 
that country, within our jurisdiction; here was a vessel 
and merchandize, rescued, as he alleged, from the 
hands of robbers, brought into one of our ports, and al¬ 
ready in the custody of public officers. Did not a treaty 
stipulation require the United States to ‘endeavor by all 
means in their power to protect and defend this proper¬ 
ty?’ Did not a treaty stipulation require us to ‘extend to 
them all favor, protection and help?’ Did not a treaty 
stipulation bind us to ‘restore, entire, the property, to 
the true proprietors, as soon as due and sufficient proof 
should be made concerning the same?’ If not, then is 
there no force and meaning in language; and the words 
of solemn treaties are an idle breath, of which nations 
may be as regardless as of the passing wind. 

The case then had arisen, where it was the duty of 
the United States, as parties to this treaty, to interfere 
and see that its stipulations were performed. How were 
they to interfere? Certainly, at the instance of the exec¬ 
utive, through the medium of the judiciary, in whose 
custody and under whose control the property claimed 
already was. The questions incident to due and suffi¬ 
cient proof of property are clearly judicial questions; 
but when that property is already in the custody and 
under the jurisdiction of a court, they are so, from ne¬ 
cessity, as it is desirable they always should be, from 
choice. This position, never denied, was eloquently 
urged by the counsel of these negroes, when they hrst 
addressed the executive on the subject (Cong. Doc. No. 
185, p. 64), and to that view they added the request that 
he ‘would submit the question for adjudication to the 
tribunals of the land.’ He did so! He interposed, at the 
instance of the Spanish minister, to fulhll a treaty stipu¬ 
lation, by causing a suggestion to be hied in the court 
which had already taken cognisance of the subject- 
matter, and which had the property in its custody. That 
suggestion stated the allegation of the Spanish minister, 
that this was property which ought to be restored 


under the treaty; prayed in effect an inquiry of the court 
into that fact; and requested such a decree, after such 
inquiry, as might enable the United States, as a nation, 
to fulhll their treaty obligations to the Spanish nation. 
This has been called ‘executive interference’ and ‘execu¬ 
tive dictation.’ To answer such a charge in [40 U.S. 518, 
571] any other way than by appealing to the facts, 
would be to trespass on the patience of the court. 

As if such charges were felt to be insufficient, an 
attempt is made, by argument, to prove that the govern¬ 
ment of the United States had no right thus to interpose 
— no right to make this suggestion to the district court. 
And why not? 

It is said, because there is no law giving this power, 
and it cannot be implied; because in a question of pri¬ 
vate property, it must be left to the parties alone to 
prosecute their rights, and the parties in this case were 
already doing so for themselves; and because it was an 
interference and encroachment of the executive on the 
province of the court, not sanctioned by any precedent. 
These are the grounds that have been taken, and it 
might be sufficient to say, that although every one of 
them existed in as full force, when the case was tried 
in the district court, none of them were there taken; al¬ 
though every one of them was known, before the plea 
and answer of the respondents, they started none of 
these objections. After the decree and judgment of the 
court below, it is too late to start them. But there is 
nothing in them, whenever made. 

1. The executive government was bound to take the 
proper steps for having the treaty executed, and these 
were the proper steps. A treaty is the supreme law; the 
executive duty is especially to take care that the laws 
be faithfully executed; no branch of this duty is more 
usual or apparent, than that which is executed in con¬ 
nection with the proceedings and decrees of courts. 
What special assignment, by act of congress, has been 
made of the executive duties, in the fulhllment of laws, 
through the decrees and judgments of the judiciary? 
Yet it is matter of daily occurrence. What gives the dis¬ 
trict-attorney a right to hie his libel against a package 
of goods, which the law says shall be forfeited, on proof 
being made that they are falsely invoiced, any more 
than to hie his libel against a vessel and her cargo, 
which a treaty (a still higher law) declares shall be re¬ 
stored, on proof concerning the property thereof? In 
the one case, it is the execution of a law, by an execu¬ 
tive officer, through the medium or in connection with 
the courts; in the other case, it is the execution of a 
treaty in a similar manner. But in the latter, the duty 
is, if possible, more imperative, since the execution of 
treates, [40 U.S. 518, 572[ being connected with public 
and foreign relations, is devolved upon the executive 
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branch. These principles are clearly stated by this court 
in the case of The Peggy, 1 Cranch 103; and more fully 
in that of Williams v. Suffolk Insurance Company, 13 
Pet. 420. 

As to its being a question of private property, 
which the parties might themselves prosecute, it is not 
perceived how this impairs the right, or even lessens 
the obligation, of the United States to interfere, to the 
extent and in the manner they did, especially, when so¬ 
licited by the minister representing these parties; they 
appear on behalf, or at the instance, of a foreign sover¬ 
eignty in alliance with them, which assumes itself the 
rights and interests of the parties; those parties with¬ 
draw, as this record expressly shows, when they so ap¬ 
pear; no act of theirs occurs, after the interposition of 
the United States, at the instance of the Spanish minis¬ 
ter, and it is expressly stated, that they so withdrew, be¬ 
cause their claims were merged in that which was thus 
presented. This appearance of the United States is not, 
as has been argued, a substitution of themselves as par¬ 
ties in interest; it is a substitution, under a treaty obliga¬ 
tion; a substitution assumed in their public character 
to perform a public duty, by means of which the further 
prosecution of the individuals is (as the treaty intended 
it should be) rendered unnecessary. Besides, what is 
there to show that all the parties having an interest in 
this property were before the court? It is nowhere so 
stated; and if they were not, the objections totally fail. 

How this proceeding is an interference by the exec¬ 
utive with the court; how it a n encroachment on the 
judicial department; how it is a dicatation to the court, 
or advice to it to do its duty, it is difficult to conceive; 
and therefore, difficult to reply to such constructions 
of an act, analogous to the conduct of every proceeding 
in a court, rendered necessary to, or imperative upon, 
the executive, in the execution of the laws. If this libel, 
so definite in what it alleges and what it asks, founded 
on the official request of a public functionary, and in¬ 
tended to obtain the execution of a definite treaty obli¬ 
gation, be an infringement of judicial authority, it will 
be scarcely possible for a district-attorney, hereafter, to 
file an information, or present an indictment. [40 U.S. 
518, 573] Nor is it, as is alleged, without precedent. 

In fact, every case of a libel filed by the United 
States, soliciting the examination and decree of a court 
in rem, is a precedent, so far as any principle is con¬ 
cerned. But the cases of The Exchange, The Cassius, 
and The Eugenia, are not to be distinguished on any 
ground. They were cases of property in court, under li¬ 
bels of private suitors; the United States interposed, 
under their obligations to foreign powers. That those 
obligations were general, not arising by special treaty 
provisions, makes the cases less strong. It is said, that 


the property in litigation in those cases, was to be deliv¬ 
ered to the sovereign; is this property less in that posi¬ 
tion, when it is asked for by the representative of the 
sovereign? It is said, they were not delivered up as 
property; the Exchange and Cassius were so delivered, 
as public property of ‘the Emperor Napoleon,’ so stated 
in terms, and of the French republic. The Eugenia was 
delivered to the consul of France, that it might be pro¬ 
ceeded against in rem, if desired. In the forms of pro¬ 
ceeding by the United States, and in the decrees, every¬ 
thing resembles what has been done or sought for in 
this case. 

But, in fact, every instance of interposition of for¬ 
eign functionaries, consuls and others, affords a prece¬ 
dent. They have no right of property. They are no par¬ 
ties in interest. They interpose in behalf of the citizen. 
Did not this court, in the case of The Bello Corrunes, 
6 Wheat. 152, where the express point was made, and 
the interposition of the Spanish consul, on behalf of his 
fellow-citizens, was resisted, sustain his right, as a pub¬ 
lic functionary, although it was admitted, he could 
show no special authority in the particular proceeding? 
So, in the case of The Antelope, 10 Wheat. 66, the con¬ 
sul was allowed to interpose for Spanish subjects, who 
were actually unknown. It will hardly be denied, that 
where the foreign functionary may thus come into our 
courts, to prosecute for the party in interest, our own 
functionaries may do the same. As to the case of Nash, 
Bee 266, it clearly sustains, so far as the course of pro¬ 
ceeding, by means of the judiciary, is concerned, the 
right and duty of the executive thus to interpose. This 
was an application for the restoration of a criminal 
under treaty stipulations. The main question was, 
whether this surrender belonged exclusively to the ex¬ 
ecutive, or was to be effected through the medium of 
the judiciary, [40 U.S. 518, 574] and while Chief Jus¬ 
tice MARSHALL sustained the authority of the execu¬ 
tive, as founded on the casus foederis, he admitted, that 
the aid of the judiciary might, in some cases, be called 
in. If this were so, as to persons, it is at least equally 
so, in regard to property. In respect to both, proof is to 
be made; without proof, neither the restoration of the 
one nor the other can be effected; that proof is appro¬ 
priately made to, and passed upon by, the judicial tri¬ 
bunals; but as the execution of the treaty stipulation is 
vested in the executive, if the case is proved to the satis¬ 
faction of the judiciary, its interposition, so far as is 
necessary to that end, forms a proper part of the judi¬ 
cial proceedings. 

It seems clear, then, that these objections to the 
duty of the executive to interpose, where the property 
to be restored is in the custody of the court, cannot be 
sustained, either by principle or authority. And such 
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appears to be the sentiment of the counsel for the ap¬ 
pellees, from the zeal with which they have pressed an¬ 
other argument, to reach the same end. That argument 
is, that the United States could not interpose, because 
the Spanish minister never had asked for the restora¬ 
tion of the slaves as property; and because, if he had, 
he had sought it solely from the executive department, 
and denied the jurisdiction of the court. Now, suppose 
this were so, it would be a sufficient answer to say, that, 
independent of the request of the foreign functionary, 
the United States had a treaty obligation to perform, 
which they were bound to perform; and that, if a re¬ 
quest in regard to its performance was made, upon 
grounds not tenable, this did not release the United 
States from their obligation, on grounds which, as they 
knew, did properly exist. But, in point of fact, the Span¬ 
ish minister did, from the hrst, demand these negroes, 
as property belonging to Spanish subjects, which ought 
to be restored as property, under the treaty of 1795. 

Passages have heen culled from the letters of Mr. 
Calderon, and Mr. Argaiz, to show that their surrender, 
as criminals, was only sought for; hut the correspon¬ 
dence, taken together, bears no such construction. It is 
true, they were demanded as criminals; the alleged 
crime had been committed on Spanish subjects, and on 
board of a Spanish ship; by the law of nations and by 
the judgment of this court, such a case was within 
Spanish jurisdiction. Whether a nation has a right, by 
the public law, [40 U.S. 518, 575] under such circum¬ 
stances, to require the extradition of the criminal, is a 
point on which jurists have differed; hut most indepen¬ 
dent nations, if not all, have properly assumed and 
maintained the right to determine the question for 
themselves; denying the existence of any such obliga¬ 
tion. To make the request, however, is a matter of cons¬ 
tant occurrence; to sustain it by appeals to the law of 
nations, as conferring a right, is usual; we have, in our 
own government, asked for such extradition, at the 
very time we have denied the existence of the obliga¬ 
tion. That the Spanish minister should, therefore, re¬ 
quest the delivery of these persons as criminals; that he 
should sustain his request as one consonant to the law 
of nations, is not in the least a matter of surprise But 
did that interfere with his demand for them also, as 
property? There is no reason why it should do so, and 
the correspondence shows that it did not, in point of 
fact. 

The very hrst letter of Mr. Calderon, that of 6th 
September 1839, quoted and commented upon by the 
counsel for the appellees, commences with a reference 
to the treaty stipulation, as one of the foundations and 
causes of his application. It is his imperious duty, he 
says, to claim an observance of the law of nations, and 


of the treaties existing between the United States and 
Spain. Then follow, throughout the letter, repeated ref¬ 
erences to the double character of the demand for the 
slaves; references which it seems scarcely possible to 
misconceive. He declares, officially declares, that the 
vessel, ‘previous to her departure, obtained her clear¬ 
ance from the customhouse, the necessary permit from 
the authorities for the transportation of the negroes, a 
passport, and all the other documents required by the 
law of Spain for navigating a vessel, and for proving 
ownership of property; a circumstance particularly im¬ 
portant,’ in his opinion. 

So Mr. Argaiz, in his letter of the 26th November 
1839, evidently pursues the same double demand; that 
they should be surrendered under the treaty, as proper¬ 
ty, and that they are also subject to delivery, as crimi¬ 
nals. If there were a doubt as to his meaning, it must 
be removed, by observing his course on the passage of 
the resolutions adopted unanimously by the American 
senate, on the 15th of April last. Those resolutions de¬ 
clared; 

1. That a ship or vessel on the high seas, in time 
of peace, engaged in a lawful voyage, is, according to 
the law of nations, [40 U.S. 518, 576] under the exclu¬ 
sive jurisdiction of the state to which the flag belongs; 
as much so, as if constituting a part of its own domain. 

2. That if such ship or vessel should be forced, by 
stress of weather, or other unavoidable cause, into the 
port and under the jurisdiction of a friendly power, she 
and her cargo, and persons on board, with their proper¬ 
ty, and all the rights belonging to their personal rela¬ 
tions, as established by the laws of the state to which 
they belong, would be placed under the protection 
which the laws of nations extend to the unfortunate 
under such circumstances. 

On the passage of these resolutions, so evidently 
referring to the slaves as property, adopted in relation 
to the slaves carried into Bermuda and there set free, 
Mr. Argaiz claimed, for the owners of the slaves on 
board the Amistad, the application of the same rules. 
To complete the chain of evidence derived from the 
correspondence, we have a letter addressed by him to 
the secretary of state, on the first moment that the alle¬ 
gation of the request being for their delivery as crimi¬ 
nals, was made official, by the motion of the appellees 
lately hied in this court — we have a note to the secre¬ 
tary of state, explicitly renewing his demand in the 
double relation. 

It is evident, then, that there was a clear, distinct 
and formal request, on the part of the Spanish minister, 
for the delivery of these negroes, by virtue of the treaty, 
as the property of Spanish subjects. This fact, it has 
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been endeavored to establish from the correspondence, 
because it has been alleged, that the executive of the 
United States has given a construction to the request of 
the Spanish minister, at variance with that stated in the 
libel of the district-attorney. As to any legal bearing on 
the case, it does not appear to be material. So far as the 
courts of justice are concerned, no principle is better 
settled, than that, in relation to the political operations 
of the government, the judiciary adopts the construc¬ 
tion given to their own acts and those of foreign repre¬ 
sentatives, by the proper executive departments. The 
opinion of this court to that effect, is apparent in the 
decisions, already cited, in the cases of The Peggy and 
the Suffolk Insurance Co.; and when, in the case of 
Garcia v. Lee, the whole matter was received, with spe¬ 
cial reference to the construction of treaties, it was sol¬ 
emnly and deliberately affirmed. That the department 
[40 U.S. 518, 577] of state regarded this request as one 
for the delivery of property, is evident, not merely from 
the libel of the district-attorney, but from the whole 
correspondence. To obtain a different view, we must, 
indeed, pick out sentences separate from their context, 
and give to particular phrases a meaning not consistent 
with the whole scope of the documents in which they 
are found. 

But as if the allegation, that the Spanish minister 
never required the restoration of these slaves as proper¬ 
ty, under the treaty, was not to be clearly established 
by the correspondence, it is endeavored to be sustained 
by the fact, that he refused to submit to the judgment 
of the court, as definitive of the rights of Spain and her 
subjects, under the treaty. How this refusal changes the 
character of his demand, on the one hand, or the proper 
mode of proceeding by the executive, on the other, it 
is not easy to perceive. No nation looks, in its inter¬ 
course, under a treaty, with another to any but the ex¬ 
ecutive government. Every nation has a right to say 
with what act she will be satisfied as fulfilling a treaty 
stipulation, the other party to the treaty reserving the 
same right. Has not our executive, over and over again, 
demanded redress for acts sanctioned by decrees of for¬ 
eign tribunals? Have we not sought that redress, by ap¬ 
plications made directly to their executives? Has it ever 
been heard, that the claims of American citizens for re¬ 
dress from foreign governments, are precluded, be¬ 
cause foreign courts have decided upon them? Such has 
not been the case, in point of fact, and such is not the 
course authorized by the aw, and adopted in the inter¬ 
course, of nations. To say, therefore, that Spain would 
not recognise a decree of a court, which should award 
her less than the treaty, in her opinion, stipulated she 
should receive, does not, as it must appear, affect, in 
any manner whatever, the rights under it, or the mode 
of proceeding to be adopted by our own executive. 


With the latter, the course was plain. The matter was 
already before the judiciary, a component and indepen¬ 
dent branch of the government to which it appropriate¬ 
ly belonged. Its action is calmly waited for, as affording 
the just and only basis of ultimate decision by the exec¬ 
utive. 

Viewed, then, on every ground of treaty obligation, 
of constitutional duty, of precedent, or of international 
intercourse, the [40 U.S. 518, 578] interposition of the 
executive in the mode adopted, so far from being ‘un¬ 
necessary and improper,’ was one of duty and propri¬ 
ety, on receiving from the Spanish minister his official 
representation, and from the district-attorney the infor¬ 
mation that the matter was already in charge of the 
court. 

And now it may be asked, whether there is any¬ 
thing in these facts to justify the censure so largely cast 
upon the executive for the course which it was deemed 
a duty to pursue; anything that authorizes ‘its arraign¬ 
ment,’ to use the language of the counsel for the appel¬ 
lees, before the judicial tribunals, ‘for their judgment 
and censure?’ Performing cautiously an international 
obligation; passing upon no rights, private or public; 
submitting to the courts of justice the facts made 
known officially to it; seeking the decrees of the legiti¬ 
mate tribunals; communicating to foreign function¬ 
aries, that by these decrees its course would be gov¬ 
erned — it is these acts which are argued upon, as 
ground for censure and denunciation. With what jus¬ 
tice, may be well tested, by placing another government 
in the position of our own. Let us recollect, that there 
is among nations, as among men, a golden rule; let us 
do to them, as we wish them to do to us; let us ask how 
we would have our own minister and representative in 
a foreign land to act by us, if we were thrown in like 
manner on a foreign shore — if a citizen of South Caro¬ 
lina, sailing to New Orleans with his slaves, were thus 
attacked, his associates killed, himself threatened with 
death, and carried for months in a vessel scarcely sea¬ 
worthy, beneath a tropical sun. 

Should we blame the American minister who had 
asked the interposition of the courts? Should we blame 
the foreign government that facilitated that interposi¬ 
tion? Look at the case of the negroes carried to Bermu¬ 
da; have we there — as we are now denounced for not 
doing — have we there gone as private suitors into the 
courts, or have we sought redress, as nations seek it for 
their citizens? The question of freedom or slavery was 
there brought, exactly as it was here, before the judicial 
tribunals, at the instance of persons who took up the 
cause of the slaves; the owners did not pursue their 
claims as a mere matter of private right; the govern¬ 
ment of the United States, through its minister, ap- 
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pealed to the executive government of Great Britain; 
sought redress from [40 U.S. 518, 579] that quarter; 
and received it. The value of the slaves was paid, not 
to the individuals, but to our own government, who 
took their business upon themselves, exactly as the 
Spanish minister has assumed that of Ruiz and Montez. 
Let us then be just; let us not demand one mode of pro¬ 
ceeding for ourselves, and practise another towards 
those who have an equal right to claim similar conduct 
at our hands. 

II. The attorney-general then proceeded to reply to 
the position of the counsel for the appellees, that what¬ 
ever might be the right of the United States as parties 
to the proceedings in the district and circuit courts, 
they had yet no authority to appeal, in such a case, from 
the decrees of those courts, to this tribunal, and that, 
therefore, the present appeal should be dismissed. As 
no decision was given by the court on this point, and 
the argument in support of the motion, and on behalf 
of the apellees, has not been reported, that in reply, and 
in behalf of the United States, as appellants, is also nec¬ 
essarily omitted. The position contended for by the at¬ 
torney-general was, that the case was before this court 
— coram judice; and that the case itself, the parties to 
it, and the mode of bringing it up, were all in accor¬ 
dance with the law authorizing appeals. If so, he sub¬ 
mitted, that this court had jurisdiction of it, and would 
revise the decree that had been pronounced by the cir¬ 
cuit court, which was all that was solicited. That the 
highest judicial tribunal should pronounce upon the 
facts set out in this record, was all that the executive 
could desire; they presented questions that appropri¬ 
ately belonged to the judiciary, as the basis of executive 
action; they related to the rights of property, and the 
proofs concerning it; and when the decision of that co¬ 
ordinate branch of the government, to which the exam¬ 
ination of such questions appropriately belonged, 
should be made, the course of executive action would 
be plain. 

III. The only question, then, that remains to be 
considered, is, was the decree erroneous? The decree, 
as it stands, and as it now comes up for examination, 
is, that this vessel and her cargo shall be delivered up 
to the Spanish minister, for the Spanish owners, not en¬ 
tire, but after deducting one-third for salvage, to be 
given to Lieutenant Gedney and his associates; and that 
the negroes, except Antonio, shall be delivered to the 
president of the United States, to be [40 U.S. 518, 580[ 
sent to Africa, pursuant to the provisions of the act of 
3d March 1819, 2. (2 Story’s Laws 1752.) Now, it is 
submitted, that this decree is erroneous, because the 
vessel, cargo and negroes were all the property of Span¬ 
ish subjects, rescued from robbers, and brought into a 


port of the United States, and due proof concerning the 
property in them was made; that, therefore, the decree 
should have been, that they be delivered to the Spanish 
owners, or to the Spanish minister, for the owners, ac¬ 
cording to the stipulations of the ninth article of the 
treaty of 1795. 

The vessel and cargo are admitted to be merchan¬ 
dize or property, within the meaning of the treaty. Are 
slaves also property or merchandize, within its mean¬ 
ing? That they are not, has been very elaborately argued 
by the counsel for the appellees; yet, it is conhdently 
submitted, that both by the laws of Spain and of the 
United States, slaves are property; and a fair construc¬ 
tion of the treaty shows, that it was intended to em¬ 
brace every species of property recognised by the laws 
of the two contracting nations. We are asked for a law 
to this effect; a law establishing the existence of slavery 
in the Spanish dominions. It might be sufficient to say, 
that what is matter of notorious history will be recog¬ 
nised by this court, without producing a statutory regu¬ 
lation; but the royal decree of 1817, which promulgates 
the abolition of the foreign slave-trade, refers through¬ 
out to the existence of slavery in the Spanish Indies, 
and this court, in many of its adjudications, has recog¬ 
nised its existence. 

If slaves, then, were property by the laws of Spain, 
it might be justly concluded, that even if they were not 
so recognized by the United States, still they are prop¬ 
erty, within the meaning of the treaty, because the in¬ 
tention of the treaty was to protect the property of each 
nation. But, in fact, slaves were, and are, as clearly re¬ 
cognised by them to be property, as they ever were by 
Spain. Our citizens hold them as property; buy and sell 
them as property; legislate upon them as property. State 
after state has been received into this Union, with the 
solemn and deliberate assent of the national legislature, 
whose constitutions, previously submitted to and sanc¬ 
tioned by that legislature, recognise slaves as merchan¬ 
dize; to be held as such, carried as such from place to 
place, and bought and sold as such. It has been argued, 
that this government, as a government, never has [40 
U.S. 518, 581[ recognised property in slaves. 

To this it is answered, that if no other proof could 
be adduced, these acts of the national government are 
evidence that it has done so. The constitution of the 
United States leaves to the states the regulation of their 
internal property, of which slaves were, at the time it 
was formed, a well-known portion. 

It also guarantied and protected the rights of the 
states to increase this property, up to the year 1808, by 
importation from abroad. How, then, can it be said, 
that this government, as a government, never has re¬ 
cognised this property? But if slaves be not so regarded. 
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by what authority did the general government demand 
indemnity for slaves set free in Bermuda, by the British 
government? Is not this an act, recent in date, and de¬ 
liberate in conduct, showing the settled construction 
put upon slaves as property. Is not the resolution of the 
senate (the unanimous resolution) a declaration, that 
slaves, though liberated as persons, and so adjudged by 
a foreign court, are, in fact, by the law of nations, prop¬ 
erty, if so allowed to be held in the country to which 
the owner belongs? 

But it is contended, that although they may have 
been recognised as property by the two nations, they 
were not such property as was subject to restoration by 
the treaty. Now, to this it may be answered, in the hrst 
place, that every reason which can be suggested for the 
introduction of the treaty stipulations to protect and re¬ 
store property, applies as fully to slaves as to any other. 
It is, in states where slavery exists, a valuable species 
of property; it is an object of traffic; it is transported 
from place to place. Can it be supposed, that the citizen 
of Virginia, sailing to New Orleans with his slaves, less 
needs the beneht of these treaty stipulations for them, 
than for any other property he may have on board, if 
he is carried into a port of Cuba, under any of the ad¬ 
verse circumstances for which the treaty was intended 
to provide? But again, is not the treaty so broad and 
general in its terms, that one of the contracting parties 
has no right to make an exclusion of this property, 
without the assent of the other? The 16th article of the 
treaty says, it is to extend to ‘all kinds’ of merchandize, 
except that which is contraband. Was not a slave a kind 
of merchandize, then recognized as such by each na¬ 
tion, and allowed to be imported into each nation, by 
their respective laws? 

The treaty of 1819, which was ratihed in 1821, 
after the slave-trade [40 U.S. 518, 582] was abolished, 
but while slave property was held in both countries’ re¬ 
news this article as it stood in 1795. Is it possible to 
imagine, that if a new policy was to be adopted, there 
would not have been an express stipulation or change 
in regard to this, as there was in regard to other articles 
of the old treaty? If further proof were wanting, it 
would he found in the fact, that the executive authori¬ 
ties of both nations, at once and unequivocally, consid¬ 
ered the terms of the treaty as extending to slave prop¬ 
erty. Independently of the authority which this 
decision on the political construction of a treaty will 
have with this court, upon the principles it has laid 
down, it may be regarded as strong evidence of the in¬ 
tentions of the contracting parties; and when we see 
our own government and the senate of the United 
States, seriously examining how far a similar case is one 
that falls within the class of international obligations 


independent of treaty, we may give to its deliberate 
judgment, in the proper construction of this treaty, the 
highest weight. 

The next inquiry is, whether the property in ques¬ 
tion was ‘rescued out of the hands of any pirates or rob¬ 
bers, on the high seas, and brought into any port of the 
United States?’ That the vessel was at anchor, below 
low-water mark, when taken possession of, and conse¬ 
quently, upon the high seas, as dehned by the law of 
nations, is a fact not controverted; but it is objected, 
that the negroes by whom she was held were not pirates 
or robbers, in the sense of the treaty, and that if they 
were, its provisions could not apply to them, because 
they were themselves the persons who were rescued. 
That the acts committed by the negroes amount to pira¬ 
cy and robbery, seems too clear to be questioned. Pira¬ 
cy is an offence dehned and ascertained by the law of 
nations; it is ‘forcible depredation on the sea, animo fu- 
randi.’ United States v. Smith, 5 Wheat. 153. 

Every ingredient necessary to constitute a crime, 
thus dehned, is proved in the present case. It was the 
intention of the treaty, that whenever, by an act of pira¬ 
cy, a vessel and property were run away with — taken 
from the owners, who are citizens of the United States 
or Spain — it should, if it came into the possession of 
the other party, be kept by that party and restored en¬ 
tire. Slaves differ from other property, in the fact, that 
they are persons as well as property; that they may be 
actors in the piracy; but it is not perceived, how [40 
U.S. 518, 583] this act, of itself, changes the rights of 
the owners, where they exist and are recognised by law. 
If they are property, they are property rescued from pi¬ 
rates, and are to he restored, if brought by the necessary 
proof within the provisions of the treaty. 

What are those provisions? That ‘due and suffi¬ 
cient proof must be made concerning the property 
thereof.’ The hrst inquiry ‘concerning property,’ is its 
identity. Is there any doubt as to the identity of these 
slaves? There is clearly none. Are they proved to have 
been slaves, owned by Spanish subjects? They are ne¬ 
groes, in a country where slavery exists, passing from 
one port of the Spanish dominions to another, in a reg¬ 
ularly documented coasting vessel; and they are proved 
to be, at the time they leave Havana, in the actual pos¬ 
session of the persons claiming to be their owners. So 
far as all the prim a facie evidence extends, derived 
from the circumstances of the case at that time, they 
may be regarded as slaves, as much as the negroes who 
accompany a planter between any two ports of the 
United States. This, then, is the hrst evidence of proper¬ 
ty — their actual existence in a state of slavery, and in 
the possession of their alleged owners, in a place where 
slavery is recognised, and exists by law. 
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In addition to this evidence derived from posses¬ 
sion, Ruiz and Montez had, according to the statement 
of the Spanish minister, which was read by the counsel 
for the appellees, ‘all the documents required by the 
laws of Spain for proving ownership of property.’ They 
have a certificate, under the signature of the governor- 
general, countersigned or attested by the captain of the 
port, declaring that these negroes are the property of 
the Spanish citizens who are in possession of them. It 
has already been shown, by reference to tbe laws of 
Spain, that the powers of a governor-general in a Span¬ 
ish colony are of a most plenary character. That his 
powers are judicial, was expressly recognised by this 
court, in the case of Keene v. McDonough, 8 Pet. 310. 
If such are the powers of this officer, and if this be a 
document established as emanating from him, it must 
be regarded as conclusive, in a foreign country. The 
cases already cited, establish the two positions, that, as 
regards property on board of a vessel, tbe accompany¬ 
ing documents are tbe first and best evidence, especial¬ 
ly, when attended with possession; and that a [40 U.S. 
518, 584] decree or judgment, or declaration of a for¬ 
eign tribunal, made within the scope of its authority, 
is evidence, beyond which the courts of another coun¬ 
try will not look. These rules are essential to interna¬ 
tional intercourse. Could it be tolerated, that where 
vessels, on a coasting voyage, from one port of a coun¬ 
try to another, are driven, without fault of their own, 
to take refuge in the harbor of another country, the au¬ 
thentic evidences of property in their own country are 
to be disregarded? That foreign courts are to execute 
the municipal laws of another country, according to 
their construction of them? Can it be, that the courts 
of this country will refuse to recognise the evidence of 
property, which is recognised and deemed sufficient in 
the country to which that property belongs? We have 
unquestionable evidence, tbat such documents as these 
are regarded as adequate proofs of property in Cuba. 
But it is said, tbis certificate is a mere passport, and no 
proof of property. To this it is replied, that it is recog¬ 
nised as the necessary and usual evidence of property, 
as appears by the testimony referred to. It is true, it is 
a passport for Ruiz, but it is not a mere personal pass¬ 
port; it is one to take property with him, and it ascer¬ 
tains and describes that property. 

But we are told, it must be regarded as fraudulent 
by this court; and the grounds on which this assertion 
is made, are the evidence adduced to show that these 
negroes have been imported into Cuba from Africa, 
since the treaty between Great Britain and Spain. Is this 
evidence legal and sufficient to authorize this court to 
declare the particular fact for which it is vouched — 
that the negroes were imported into Cuba contrary to 
law? If it be sufficient for this, does such illegal impor¬ 


tation make the negroes free men in the island of Cuba? 
If it does, will this court declare the certificate to be null 
and void, or leave that act to the decision of the appro¬ 
priate Spanish tribunals? 

In the argument submitted on the part of the Unit¬ 
ed States, in opening the case, the nature of this evi¬ 
dence has been commented upon. It is such chiefly as 
is not legal evidence in the courts of the United States. 
Now the question is not as to the impression derived 
from such evidence, but it is whether, on testimony not 
legally sufficient, the declaration of a competent foreign 
functionary will be set aside? As if there were doubt, 
wbetber a court of the United States would so do, the 
admissions of Ruiz, and [40 U.S. 518, 585] of the attor¬ 
ney of the United States are vouched. Yet it is apparent, 
that these were admissions, not of facts known to them¬ 
selves, but of impressions derived from evidence which 
is as much before this court as it was before them. To 
neither one nor the other was the fact in question per¬ 
sonally known. It was inferred by them, from evidence 
now for the most part before this court. 

But, admitting the fact of the recent importation 
from Africa, still, nothing has been adduced to contro¬ 
vert the position, taken in opening, that the laws of 
Spain required, in such a case, and even in the case of 
negroes actually seized on board of a Spanish vessel, on 
her voyage from Africa, a declaration by a court ex¬ 
pressly recognised by Spain, to establish their freedom. 
However much we may abhor the African slave-trade, 
all nations have left to those in whose vessels it is car¬ 
ried on, the regulation and punishment of it. The ex¬ 
tent to which Spain was willing to permit any other na¬ 
tion to interpose, where her vessels or her subjects were 
concerned, is carefully determined in this very treaty. 
The principal witness of the appellees expressly admits, 
that when negroes are landed, though in known viola¬ 
tion of the treaty, it is a subject to be disposed of by the 
municipal law. Now, it is not pretended here, that, even 
if these negroes were unlawfully introduced, they have 
been declared free. Can, then, this court adjudge that 
these negroes were free in the island of Cuba, even if 
the fact of their recent importation be proved? Mucb 
more, can they assume to do it, by putting their con¬ 
struction on a treaty, not of the United States, but be¬ 
tween two foreign nations; a treaty which those nations 
have the sole right to construe and act upon for them¬ 
selves? 

But, if satisfied that the governor-general has been 
imposed upon, and the documents fraudulently ob¬ 
tained, still, is tbe fraud to be punished and the error 
to be rectified in our courts, or in those of Spain? What 
says Sir WILLIAM SCOTT, in the case of The Louis, 
when asked what is to be done, if a French ship, laden 
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with slaves, in violation of the laws of that country, is 
brought into an English port: ‘I answer,’ says he, ‘with¬ 
out hesitation, restore the possession which has been 
unlawfully divested; rescind tbe illegal act done by your 
own subject, and leave tbe foreigner to the justice of his 
own country.’ 

Can a rule more directly applicable to the present 
case be found? ‘Tbe courts of no [40 U.S. 518, 586] 
country,’ says Chief Justice MARSHALL, in the case of 
The Antelope, ‘execute the penal laws of another.’ In 
the case of The Eugenia, where a Lrench vessel was lia¬ 
ble to forfeiture, under the laws of Lrance, for violating 
the laws prohibiting the slave-trade. Judge STORY di¬ 
rected, not that she should be condemned in our own 
courts, but that she should be sent to Lrance. ‘This,’ 
says he, ‘enables the foreign sovereign to exercise com¬ 
plete jurisdiction, if he shall prefer to have it remitted 
to his own courts for adjudication.’ ‘This,’ he afterwards 
adds, ‘makes our own country, not a principal, but an 
auxiliary, in enforcing tbe interdict of Lrance, and sub¬ 
serves tbe great interests of universal justice.’ 

Are not these the true principles which should gov¬ 
ern nations in their intercourse with each other; princi¬ 
ples sanctioned by great and venerated names? Are not 
these the principles by which we would require other 
nations to be governed, when our citizens are charged, 
in a foreign country, with a breach of our own munici¬ 
pal laws? And is it not productive of the same result? 
Do we doubt, that the courts and officers of Spain will 
justly administer her own laws? Will this court act on 
the presumption, that the tribunals of a foreign and 
friendly nation will fail to pursue that course which hu¬ 
manity, justice and the sacred obligations of tbeir own 
laws demand? No nation has a right so to presume, in 
regard to another; and notwithstanding the distrust 
that has been repeatedly expressed in the progress of 
this cause, in regard to the Spanish tribunals and tbe 
Spanish functionaries; yet a just respect towards anoth¬ 
er and a friendly nation; the common courtesy which 
will not suppose in advance, that it will intentionally 
do wrong; oblige us to believe, and warrant us in so 
doing, that if the laws of Spain have been violated; if 
its officers have been deceived; and if these negroes are 
really free; these facts will be there ascertained and 
acted upon, and we shall as ‘auxiliaries,’ not principals, 
best ‘subserve tbe cause of universal justice.’ 

If this view be correct, and if tbe evidence is suffi¬ 
cient to prove the property of the Spanish subjects in 
tbe island of Cuba, the only question that remains to 
be considered is, whether the acts of the slaves during 
the voyage changed their condition. It has been argued 
strongly, that they were free; that they were ‘in the actu¬ 
al condition of freedom;’ but how can [40 U.S. 518, 


587] that be maintained? If slaves by the laws of Spain, 
they were so on board of a Spanish vessel, as much as 
on her soil; and will it be asserted, that the same acts 
in the island of Cuba would have made them free? This 
will hardly be contended. No nation, recognising slav¬ 
ery, admits tbe sufficiency of forcible emancipation. In 
what respect, were these slaves, if such by the laws of 
Spain, released from slavery by their own acts of aggres¬ 
sion upon their masters, any more than a slave becomes 
free in Pennsylvania, who forcibly escapes from his 
owner in Virginia? Lor this court to say, that these acts 
constituted a release from slavery, would be to establish 
for another country municipal regulations in regard to 
her property; and not that only, but to establish tbem 
directly in variance witb our own laws, in analogous 
cases. If the negroes in this case were free, it was be¬ 
cause they were not slaves, when placed on board tbe 
Amistad, not because of the acts there committed by 
tbem. 

It is submitted, tben, that so far as this court is con¬ 
cerned, there is sufficient evidence concerning this 
property, to warrant its restoration pursuant to the pro¬ 
visions of the treaty with Spain; and that, therefore, the 
judgment of the court below should be reversed, and 
a decree made by this court for the entire restoration 
of the property. 

STORY, Justice, delivered the opinion of the court. 

This is the case of an appeal from the decree of the 
circuit court of the district of Connecticut, sitting in ad¬ 
miralty. The leading facts, as he appear upon the tran¬ 
script of the proceedings, are as follows: On the 27th 
of June 1839, the schooner L’Amistad, being tbe prop¬ 
erty of Spanish subjects, cleared out from the port of 
Havana, in the island of Cuba, for Puerto Principe, in 
tbe same island. On board of the schooner were the 
master, Ramon Lerrer, and Jose Ruiz and Pedro Mon- 
tez, all Spanish subjects. Tbe former had with him a 
negro boy, named Antonio, claimed to be his slave. Jose 
Ruiz had with him forty-nine negroes, claimed by him 
as his slaves, and stated to be his property, in a certain 
pass or document, signed by tbe governor-general of 
Cuba. Pedro Montez had with him four other negroes, 
also claimed by him as his slaves, and stated to be his 
property, in a similar pass or document, also signed by 
tbe governor- general [40 U.S. 518, 588[ of Cuba. On 
tbe voyage, and before tbe arrival of the vessel at her 
port of destination, the negroes rose, killed the master, 
and took possession of her. On the 26th of August, the 
vessel was discovered by Lieutenant Gedney, of the 
United States brig Washington, at anchor on the high 
seas, at the distance of half a mile from the shore of 
Long Island. A part of the negroes were then on shore, 
at Culloden Point, Long Island; who were seized by 
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Lieutenant Gedney, and brought on board. The vessel, 
with the negroes and other persons on board, was 
brought by Lieutenant Gedney into the district of Con¬ 
necticut, and there libeled for salvage in the district 
court of the United States. A libel for salvage was also 
hied by Henry Green and Pelatiah Fordham, of Sag 
Harbor, Long Island. On the 18th of September, Ruiz 
and Montez hied claims and libels, in which they as¬ 
serted their ownership of the negroes as their slaves, 
and of certain parts of the cargo, and prayed that the 
same might be ‘delivered to them, or to the representa¬ 
tives of her Catholic Majesty, as might be most proper.’ 
On the 19th of September, the attorney of the United 
States for the district of Connecticut, hied an informa¬ 
tion or libel, setting forth, that the Spanish minister had 
officially presented to the proper department of the 
government of the United States, a claim for the resto¬ 
ration of the vessel, cargo and slaves, as the property 
of Spanish subjects, which had arrived within the juris¬ 
dictional limits of the United States, and were taken 
possession of by the said public armed brig of the Unit¬ 
ed States, under such circumstances as made it the duty 
of the United States to cause the same to be restored to 
the true proprietors, pursuant to the treaty between the 
United States and Spain; and praying the court, on its 
being made legally to appear that the claim of the Span¬ 
ish minister was well founded, to make such order for 
the disposal of the vessel, cargo and slaves, as would 
best enable the United States to comply with their trea¬ 
ty stipulations. But if it should appear, that the negroes 
were persons transported from Africa, in violation of 
the laws of the United States, and brought within the 
United States, contrary to the same laws; he then 
prayed the court to make such order for their removal 
to the cost of Africa, pursuant to the laws of the United 
States, as it should deem ht. 

On the 19th of November, the attorney of the Unit¬ 
ed States [40 U.S. 518, 589] hied a second information 
or libel, similar to the hrst, with the exception of the 
second prayer above set forth in his former one. On the 
same day, Antonio G. Vega, the vice-consul of Spain for 
the state of Connecticut, hied his libel, alleging that An¬ 
tonio was a slave, the property of the representatives of 
Ramon Ferrer, and praying the court to cause him to 
be delivered to the said vice-consul, that he might be 
returned by him to his lawful owner in the island of 
Cuba. 

On the 7th of January 1840, the negroes, Cinque 
and others, with the exception of Antonio, by their 
counsel, hied an answer, denying that they were slaves, 
or the property of Ruiz and Montez, or that the court 
could, under the constitution or laws of the United 
States, or under any treaty, exercise any jurisdiction 


over their persons, by reason of the premises; and pray¬ 
ing that they might be dismissed. They specially set 
forth and insisted in this answer, that they were native- 
born Africans; born free, and still, of right, ought to be 
free and not slaves; that they were, on or about the 15th 
of April 1839, unlawfully kidnapped, and forcibly and 
wrongfully carried on board a certain vessel, on the 
coast of Africa, which was unlawfully engaged in the 
slave-trade, and were unlawfully transported in the 
same vessel to the island of Cuba, for the purpose of 
being there unlawfully sold as slaves; that Ruiz and 
Montez, well knowing the premises, made a pretended 
purchase of them; that afterwards, on or about the 28th 
of June 1839, Ruiz and Montez, confederating with 
Ferrer (master of the Amistad), caused them, without 
law or right, to be placed on board of the Amistad, to 
be transported to some place unknown to them, and 
there to be enslaved for life; that, on the voyage, they 
rose on the master, and took possession of the vessel, 
intending to return therewith to their native country, 
or to seek an asylum in some free state; and the vessel 
arrived, about the 26th of August 1839, off Montauk 
Point, near Long Island; a part of them were sent on 
shore, and were seized by Lieutenant Gedney, and car¬ 
ried on board; and all of them were afterwards brought 
by him into the district of Connecticut. 

On the 7th of January 1840, Jose Antonio Tellin- 
cas, and Messrs. Aspe and Laca, all Spanish subjects, re¬ 
siding in Cuba, hied their [40 U.S. 518, 590] claims, as 
owners to certain portions of the goods found on board 
of the schooner L’Amistad. On the same day, all the li¬ 
bellants and claimants, by their counsel, except Jose 
Ruiz and Pedro Montez (whose libels and claims, as 
stated of record, respectively, were pursued by the 
Spanish minister, the same being merged in his claims), 
appeared, and the negroes also appeared by their coun¬ 
sel; and the case was heard on the libels, claims, an¬ 
swers and testimony of witnesses. 

On the 23d day of January 1840, the district court 
made a decree. By that decree, the court rejected the 
claim of Green and Fordham for salvage, but allowed 
salvage to Lieutenant Gedney and others, on the vessel 
and cargo, of one-third of the value thereof, but not on 
the negroes, Cinque and others; it allowed the claim of 
Tellincas, and Aspe and Laca, with the exception of the 
above-mentioned salvage; it dismissed the libels and 
claims of Ruiz and Montez, with costs, as being includ¬ 
ed under the claim of the Spanish minister; it allowed 
the claim of the Spanish vice-consul, for Antonio, on 
behalf of Ferrer’s representatives; it rejected the claims 
of Ruiz and Montez for the delivery of the negroes, but 
admitted them for the cargo, with the exception of the 
above-mentioned salvage; it rejected the claim made by 
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the attorney of the United States on behalf of the Span¬ 
ish minister, for the restoration of the negroes, under 
the treaty; but it decreed, that they should be delivered 
to the president of the United States, to be transported 
to Africa, pursuant to the act of 3d March 1819. 

From this decree, the district-attorney, on behalf 
of the United States, appealed to the circuit court, ex¬ 
cept so far as related to the restoration of the slave An¬ 
tonio. The claimants, Tellincas, and Aspe and Laca, 
also appealed from that part of the decree which award¬ 
ed salvage on the property respectively claimed by 
them. No appeal was interposed by Ruiz or Montez, nor 
on behalf of the representatives of the owners of the 
Amistad. The circuit court by a mere pro form a decree, 
affirmed the decree of the district court, reserving the 
question of salvage upon the claims of Tellincas, and 
Aspe and Laca. And from that decree, the present ap¬ 
peal has been brought to this court. 

The cause has been very elaborately argued, as well 
upon the [40 U.S. 518, 591] merits, as upon a motion 
of behalf of the appellees to dismiss the appeal. On the 
part of the United States, it has been contended: 1. That 
due and sufficient proof concerning the property has 
been made, to authorize the restitution of the vessel, 
cargo and negroes to the Spanish subjects on whose be¬ 
half they are claimed, pursuant to the treaty with Spain, 
of the 27th of October 1795. 2. That the United States 
had a right to intervene in the manner in which they 
have done, to obtain a decree for the restitution of the 
property, upon the application of the Spanish minister. 
These propositions have been strenuously denied on 
the other side. Other collateral and incidental points 
have been stated, upon which it is not necessary at this 
moment to dwell. 

Before entering upon the discussion of the main 
points involved in this interesting and important con¬ 
troversy, it may be necessary to say a few words as to 
the actual posture of the case as it now stands before 
us. In the first place, then, the only parties now before 
the court on one side, are the United States, intervening 
for the sole purpose of procuring restitution of the 
property, as Spanish property, pursuant to the treaty, 
upon the grounds stated by the other parties claiming 
the property in their respective libels. The United States 
do not assert any property in themselves, nor any viola¬ 
tion of their own rights, or sovereignty or laws, by the 
acts complained of. They do not insist that these ne¬ 
groes have been imported into the United States, in 
contravention of our own slave-trade acts. They do not 
seek to have these negroes delivered up, for the pur¬ 
pose of being transferred to Cuba, as pirates or robbers, 
or as fugitive criminals found within our territories, 
who have been guilty of offences against the laws of 


Spain. They do not assert that the seizure and bringing 
the vessel, and cargo and negroes, into port, by Lieu¬ 
tenant Gedney, for the purpose of adjudication, is a tor¬ 
tuous act. They simply conhne themselves to the right 
of the Spanish claimants to the restitution of their prop¬ 
erty, upon the facts asserted in their respective allega¬ 
tions. 

In the next place, the parties before the court, on 
the other side, as appellees, are Lieutenant Gedney, on 
his libel for salvage, and the negroes (Cinque and oth¬ 
ers), asserting themselves, in their answer, not to be 
slaves, but free native Africans, kidnapped [40 U.S. 
518, 592] in their own country, and illegally transport¬ 
ed by force from that country; and now entitled to 
maintain their freedom. 

No question has been here made, as to the propri¬ 
etary interests in the vessel and cargo. It is admitted, 
that they belong to Spanish subjects, and that they 
ought to be restored. The only point on this head is, 
whether the restitution ought to be upon the payment 
of salvage, or not? The main controversy is, whether 
these negroes are the property of Ruiz and Montez, and 
ought to be delivered up; and to this, accordingly, we 
shall first direct our attention. It has been argued on be¬ 
half of the United States, that the court are bound to 
deliver them up, according to the treaty of 1795, with 
Spain, which has in this particular been continued in 
full force, by the treaty of 1819, ratified in 1821. The 
sixth article of that treaty seems to have had, principal¬ 
ly in view, cases where the property of the subjects of 
either state had been taken possession of within the ter¬ 
ritorial jurisdiction of the other, during war. The eighth 
article provides for cases where the shipping of the in¬ 
habitants of either state are forced, through stress of 
weather, pursuit of pirates or enemies, or any other ur¬ 
gent necessity, to seek shelter in the ports of the other. 
There may well be some doubt entertained, whether 
the present case, in its actual circumstances, falls with¬ 
in the purview of this article. But it does not seem nec¬ 
essary, for reasons hereafter stated, absolutely to decide 
it. The ninth article provides, ‘that all ships and mer¬ 
chandize, of what nature soever, which shall be rescued 
out of the hands of any pirates or robbers, on the high 
seas, shall be brought into some port of either state, and 
shall be delivered to the custody of the officers of that 
port, in order to be taken care of and restored, entire, 
to the true proprietor, as soon as due and sufficient 
proof shall be made concerning the property thereof.’ 
This is the article on which the main reliance is placed 
on behalf of the United States, for the restitution of 
these negroes. To bring the case within the article, it 
is essential to establish: 1st, That these negroes, under 
all the circumstances, fall within the description of 
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merchandize, in the sense of the treaty. 2d, That there 
has been a rescue of them on the high seas, out of the 
hands of the pirates and robbers; which, in the present 
case, can only be, by showing that they [40 U.S. 518, 
593] themselves are pirates and robbers: and 3d, That 
Ruiz and Montez, the asserted proprietors, are the true 
proprietors, and have established their title by compe¬ 
tent proof. 

If these negroes were, at tbe time, lawfully held as 
slaves, under the laws of Spain, and recognised by those 
laws as property, capable of being lawfully bought and 
sold; we see no reason why they may not justly be 
deemed, within the intent of the treaty, to be included 
under tbe denomination of merchandize, and as such 
ought to be restored to the claimants; for upon that 
point the laws of Spain would seem to furnish the prop¬ 
er rule of interpretation. But admitting this, it is clear, 
in our opinion, that neither of the other essential facts 
and requisites has been established in proof; and the 
onus probandi of both lies upon the claimants to give 
rise to the casus foederis, ft is plain, beyond controver¬ 
sy, if we examine the evidence, that these negroes never 
were the lawful slaves of Ruiz or Montez, or of any 
other Spanish subjects. They are natives of Africa, and 
were kidnapped there, and were unlawfully transported 
to Cuba, in violation of the laws and treaties of Spain, 
and the most solemn edicts and declarations of that 
government. By those laws and treaties, and edicts, the 
African slave trade is utterly abolished; the dealing in 
that trade is deemed a heinous crime; and the negroes 
thereby introduced into tbe dominions of Spain, are de¬ 
clared to be free. Ruiz and Montez are proved to have 
made the pretended purchase of these negroes, with a 
full knowledge of all the circumstances. And so cogent 
and irresistible is tbe evidence in this respect, that the 
district-attorney has admitted in open court, upon the 
record, that these negroes were native Africans, and re¬ 
cently imported into Cuba, as alleged in their answers 
to the libels in the case. The supposed proprietary in¬ 
terest of Ruiz and Montez is completely displaced, if we 
are at liberty to look at the evidence, or the admissions 
of the district-attorney. 

If then, these negroes are not slaves, but are kid¬ 
napped Africans, who, by the laws of Spain itself, are 
entitled to their freedom, and were kidnapped and ille¬ 
gally carried to Cuba, and illegally detained and re¬ 
strained on board the Amistad; there is no pretence to 
say, that they are pirates or robbers. We may lament the 
dreadful acts by which they asserted their liberty, and 
took possession of the Amistad, and endeavored to re¬ 
gain their native [40 U.S. 518, 594] country; but they 
cannot be deemed pirates or robbers, in the sense of the 
law of nations, or the treaty with Spain, or the laws of 


Spain itself; at least, so far as those laws have been 
brought to our knowledge. Nor do the libels of Ruiz or 
Montez assert tbem to be such. 

This posture of the facts would seem, of itself, to 
put an end to the whole inquiry upon the merits. But 
it is argued, on behalf of the United States, that the ship 
and cargo, and negroes, were duly documented as be¬ 
longing to Spanish subjects, and this court have no 
right to look behind these documents; that full faith 
and credit is to be given to them; and that they are to 
be beld conclusive evidence in this cause, even al¬ 
though it should be established by the most satisfactory 
proofs, that they have been obtained by the grossest 
frauds and impositions upon the constituted authori¬ 
ties of Spain. To this argument, we can, in no wise, as¬ 
sent. There is nothing in the treaty which justifies or 
sustains the argument. We do not here meddle with the 
point, whether thee h as been any connivance in this 
illegal traffic, on the part of any of the colonial authori¬ 
ties or subordinate officers of Cuba; because, in our 
view, such an examination is unnecessary, and ought 
not to be pursued, unless it were indispensable to pub¬ 
lic justice, altbougb it has been strongly pressed at the 
bar. What we proceed upon is this, that although public 
documents of the government, accompanying property 
found on board of the private ships of a foreign nation, 
certainly are to be deemed prim a facie evidence of the 
facts which they purport to state, yet they are always 
open to be impugned for fraud; and whether that fraud 
be in the original obtaining of these documents, or in 
the subsequent fraudulent and illegal use of them, 
when once it is satisfactorily established, it overthrows 
all their sanctity, and destroys them as proof. Fraud 
will vitiate any, even the most solemn, transactions; 
and an asserted title to property, founded upon it, is ut¬ 
terly void. The very language of the ninth article of the 
treaty of 1795, requires the proprietor to make due and 
sufficient proof of his property. And how can that proof 
be deemed either due or sufficient, which is but a con¬ 
nected and stained tissue of fraud? This is not a mere 
rule of municipal jurisprudence. Nothing is more clear 
in the law of nations, as an established rule to regulate 
their rights and duties, ]40 U.S. 518, 595] and inter¬ 
course, than the doctrine, that the ship’s papers are but 
prim a facie evidence, and that, if they are shown to be 
fraudulent, they are not to be held proof of any valid 
title. This rule is familiarly applied, and, indeed, is of 
every-day’s occurrence in cases of prize, in the contests 
between belligerents and neutrals, as is apparent from 
numerous cases to be found in the reports of this court; 
and it is just as applicable to the transactions of civil 
intercourse between nations, in times of peace. If a pri¬ 
vate ship, clothed with Spanish papers, should enter 
the ports of the United States, claiming the privileges 
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and immunities, and rights, belonging the bona hde 
subjects of Spain, under our treaties or laws, and she 
should, in reality, belong to the subjects of another na¬ 
tion, which was not entitled to any such privileges, im¬ 
munities or rights, and the proprietors were seeking, by 
fraud, to cover their own illegal acts, under the flag of 
Spain; there can be no doubt, that it would be the duty 
of our courts to strip off the disguise, and to look at the 
case, according to its naked realities. In the solemn 
treaties between nations, it can never be presumed, that 
either state intends to provide the means of perpetrat¬ 
ing or protecting frauds; but all the provisions are to 
be construed intended to be applied to bon a hde trans¬ 
actions. The 17th article of the treaty with Spain, which 
provides for certain passports and certihcates, as evi¬ 
dence of property on board of the ships of both states, 
is, in its terms, applicable only to cases where either of 
the parties is engaged in a war. This article required a 
certain form of passport to be agreed upon by the par¬ 
ties, and annexed to the treaty; it never was annexed; 
and therefore, in the case of The Amiable Isabella, 6 
Wheat. 1, it was held inoperative. 

It is also a most important consideration, in the 
present case, which ought not to be lost sight of, that, 
supposing these African negroes not to be slaves, but 
kidnapped, and free negroes, the treaty with Spain can¬ 
not be obligatory upon them; and the United States are 
bound to respect their rights as much as those of Span¬ 
ish subjects. The conflict of rights between the parties, 
under such circumstances, becomes positive and inevi¬ 
table, and must be decided upon the eternal principles 
of justice and international law. If the contest were 
about any goods on board of this ship, to which Ameri¬ 
can citizens asserted a title, which was [40 U.S. 518, 
596] denied by the Spanish claimants, there could be 
no doubt of the right to such American citizens to liti¬ 
gate their claims before any competent American tribu¬ 
nal, notwithstanding the treaty with Spain. A fortiori, 
the doctrine must apply, where human life and human 
liberty are in issue, and constitute the very essence of 
the controversy. The treaty with Spain never could 
have intended to take away the equal rights of all for¬ 
eigners, who should contest their claims before any of 
our courts, to equal justice; or to deprive such foreign¬ 
ers of the protection given them by other treaties, or by 
the general law of nations. Upon the merits of the case, 
then, there does not seem to us to be any ground for 
doubt, that these negroes ought to be deemed free; and 
that the Spanish treaty interposes no obstacle to the just 
assertion of their rights. 

There is another consideration, growing out of this 
part of the case, which necessarily rises in judgment. 
It is observable, that the United States, in their original 


claim, hied it in the alternative, to have the negroes, if 
slaves and Spanish property, restored to the propri¬ 
etors; or, if not slaves, but negroes who had been trans¬ 
ported from Africa, in violation of the laws of the Unit¬ 
ed States, and brought into the United States, contrary 
to the same laws, then the court to pass an order to en¬ 
able the United States to remove such persons to the 
coast of Africa, to be delivered there to such agent as 
may be authorized to receive and provide for them. At 
a subsequent period, this last alternative claim was not 
insisted on, and another claim was interposed, omitting 
it; from which the conclusion naturally arises, that it 
was abandoned. 

The decree of the district court, however, con¬ 
tained an order for the delivery of the negroes to the 
United States, to be transported to the coast of Africa, 
under the act of the 3d of March 1819, ch. 224. The 
United States do not now insist upon any affirmance of 
this part of the decree; and in our judgment, upon the 
admitted facts, there is no ground to assert, that the 
case comes within the purview of the act of 1819, or 
of any other of our prohibitory slave-trade acts. 

These negroes were never taken from Africa, or 
brought to the United States, in contravention of those 
acts. When the Amistad arrived, she was in possession 
of the negroes, asserting their freedom; and in no sense 
could they possibly intend to import themselves here, 
as [40 U.S. 518, 597[ slaves, or for sale as slaves. In this 
view of the matter, that part of the decree of the district 
court is unmaintainable, and must be reversed. 

The view which has been thus taken of this case, 
upon the merits, under the hrst point, renders it wholly 
unnecessary for us to give any opinion upon the other 
point, as to the right of the United States to intervene 
in this case in the manner already stated. We dismiss 
this, therefore, as well as several minor points made at 
the argument. 

As to the claim of Lieutenant Gedney for the sal¬ 
vage service, it is understood, that the United States do 
not now desire to interpose any obstacle to the allow¬ 
ance of it, if it is deemed reasonable by the court. It was 
a highly meritorious and useful service to the propri¬ 
etors of the ship and cargo; and such as, by the general 
principles of maritime law, is always deemed a just 
foundation for salvage. The rate allowed by the court, 
does not seem to us to have been beyond the exercise 
of a sound discretion, under the very particular and 
embarrassing circumstances of the case. 

Upon the whole, our opinion is, that the decree of 
the circuit court, affirming that of the district court, 
ought to be affirmed, except so far as it directs the ne¬ 
groes to be delivered to the president, to be transported 
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to Africa, in pursuance of the act of the 3d of March 
1819; and as to this, it ought to be reversed: and that 
the said negroes be declared to be free, and be dis¬ 
missed from the custody of the court, and go without 
day. 

BALDWIN, Justice, dissented. 

THIS cause came on to be heard, on the transcript 
of the record from the circuit court of the United States 
for the district of Connecticut, and was argued by 
counsel: On consideration whereof, it is the opinion of 
this court, that there is error in that art of the decree 
of the circuit court, affirming the decree of the district 
court, which ordered the said negroes to be delivered 
to the president of the United States, to be transported 
to Africa, in pursuance of the act of congress of the 3d 
of March 1819; and that, as to that part, it ought to be 
reversed: and in all other respects, that the said decree 
of the [40 U.S. 518, 598] circuit court ought to be af- 
hrmed. It is, therefore, ordered, adjudged and decreed 
by this court, that the decree of the said circuit court 
be and the same is hereby affirmed, except as to the part 
aforesaid, and as to that part, that it be reversed; and 
that the cause be remanded to the circuit court, with 
directions to enter, in lieu of that part, a decree, that 
the said negroes be and are hereby declared to be free, 
and that they be dismissed from the custody of the 
court, and be discharged from the suit, and go thereof 
quit, without day. 


Celebici 


INTRODUCTION Celobici is a town in Central Bosnia, strategically 
located roughly halfway from Sarajevo to Mostar. In 1993, 
during the war in Bosnia and Herzegovina Serb elements 
lost military control to the combined forces of Muslims and 
Croats. A concentration camp was established in a factory 
complex where Serb prisoners were subjected to a range 
of abuses and atrocities. Several of those involved in the 
administration and supervision of the camp were tried in 
one of the first prosecutions before the International Crimi¬ 
nal Tribunal for the former Yugoslavia. The November 1998 
convictions of several of the accused were upheld by the 
Appeals Chamber in 2001. 
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Case No.: IT-96-21-A 20 February 2001 

The Appeals Chamber of the International Tribu¬ 
nal for the Prosecution of Persons Responsible for Seri¬ 
ous Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia 
since 1991 (‘International Tribunal”) is seized of ap¬ 
peals against the Judgement rendered by Trial Chamber 
II on 16 November 1998 in the case of Prosecutor v Zej¬ 
nil Delalic, Zdravko Mucic also known as ‘Pavo”, Hazim 
Delic, Esad Land’o also known as ‘Zenga” (‘Trial Judge¬ 
ment”). 

Having considered the written and oral submis¬ 
sions of the Parties, the Appeals Chamber 

HEREBY RENDERS ITS JUDGEMENT. 

I. INTRODUCTION 

1. The Indictment against Zejnil Delalic, Zdravko 
Mucic, Hazim Delic and Esad Land’o, conhrmed on 21 
March 1996, alleged serious violations of humanitarian 
law that occurred in 1992 when Bosnian Muslim and 
Bosnian Croat forces took control of villages within the 
Konjic municipality in central Bosnia and Herzegovina. 
The present appeal concerns events within the Konjic 
municipality, where persons were detained in a former 
Yugoslav People’s Army (JNA”) facility: the Celebici 
camp. The Trial Chamber found that detainees were 
killed, tortured, sexually assaulted, beaten and other¬ 
wise subjected to cruel and inhumane treatment by 
Mucic, Delic and Land’o. Mucic was found to have been 
the commander of the Celebici camp, Delic the deputy 
commander and Land’o a prison guard. 
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2. In various forms, Delalic was co-ordinator of 
Bosnian Muslim and Bosnian Croat forces in the Konjic 
area between approximately April and September 1992. 
He was found not guilty of twelve counts of grave 
breaches of the Geneva Conventions of 1949 and viola¬ 
tions of the laws or customs of war. The Trial Chamber 
concluded that Delalic did not have sufficient com¬ 
mand and control over the Celebici camp or the guards 
that worked there to entail his criminal responsibility 
for their actions. 

3. Mucic was found guilty of grave breaches of the 
Geneva Conventions and of violations of the laws or 
customs of war for crimes including murder, torture, 
inhuman treatment and unlawful conhnement, princi¬ 
pally on the basis of his superior responsibility as com¬ 
mander of the Celebici camp, but also, in respect of cer¬ 
tain counts, for his direct participation in the crimes. 
Mucic was sentenced to seven years imprisonment. 
Delic was found guilty of grave breaches of the Geneva 
Conventions and violations of the laws or customs of 
war for his direct participation in crimes including 
murder, torture, and inhuman treatment. Delic was 
sentenced to twenty years imprisonment. Landzo was 
found guilty of grave breaches of the Geneva Conven¬ 
tions and violations of the laws or customs of war, for 
crimes including murder, torture, and cruel treatment, 
and sentenced to hfteen years imprisonment. 

4. The procedural background of the appeal pro¬ 
ceedings is found in Annex A, which also contains a 
complete list of the grounds of appeal. Certain of the 
grounds of appeal of the individual parties dealt with 
substantially the same subject matter, and certain 
grounds of appeal of Land’o were joined by Mucic and 
Delic. For that reason, this judgement considers the 
various grounds of appeal grouped by subject matter, 
which was also the way the different grounds of appeal 
were dealt with during oral argument. 

Trial Judgement, pp 447-449. 

II. GROUNDS OF APPEAL RELATING TO 
ARTICLE 2 OF THE STATUTE 

5. Delic, Mucic and Landzo have raised two closely 
related issues in relation to the hndings of the Trial 
Chamber based on Article 2 of the Statute. The hrst is 
the question of the legal test for determining the nature 
of the conflict, and the second, that of the criteria for 
establishing whether a person is ‘protected” under Ge¬ 
neva Convention IV. Delic has raised a third issue as 
to whether Bosnia and Herzegovina was a party to the 
Geneva Conventions at the time of the events alleged 
in the Indictment. 


A. Whether the Trial Chamber Erred in Holding 
that the Armed Conflict in Bosnia and Herzegovina 
at the Time Relevant to the Indictment was of an 
International Character 

6. Delic, Mucic, and Land’o challenge the Trial 
Chamber’s hnding that the armed conflict in Bosnia 
and Herzegovina was international at all times relevant 
to the Indictment. Relying upon the reasoning of the 
majority in the Tadic and Aleksovski hrst instance 
Judgements, the appellants argue that the armed con¬ 
flict was internal at all times. It is submitted that the 
Trial Chamber used an incorrect legal test to determine 
the nature of the conflict and that the test set out by the 
majority of the Tadic Trial Chamber, the ‘effective con¬ 
trol” test, based on Nicaragua, is the appropriate test. 
In the appellants’ opinion, applying this correct test, 
the facts as found by the Trial Chamber do not support 
a hnding that the armed conhict was international. 
Consequently, the appellants seek a reversal of the ver¬ 
dict of guilty on the counts of the Indictment based 
upon Article 2 of the Statute. 

7. The Prosecution submits that these grounds of 
appeal should be dismissed. It submits that the correct 
legal test for determining whether an armed conflict is 
international was set forth by the Appeals Chamber in 
the Tadic Appeal Judgement, which rejected the ‘effec¬ 
tive control” test in relation to acts of armed forces or 
paramilitary units. Relying upon the Aleksovski Appeal 
Judgement, the Prosecution contends that the Appeals 
Chamber should follow its previous decision. 

8. As noted by the Prosecution, the issue of the cor¬ 
rect legal test for determining whether an armed con¬ 
flict is international was addressed by the Appeals 
Chamber in the Tadic Appeal Judgement. In the Alek¬ 
sovski Appeal Judgement, the Appeals Chamber found 
that ‘in the interests of certainty and predictability, the 
Appeals Chamber should follow its previous decisions, 
but should be free to depart from them for cogent rea¬ 
sons in the interests of justice”. Elaborating on this 
principle, the Chamber held: 

Instances of situations where cogent reasons in the 
interests of justice require a departure from a pre¬ 
vious decision include cases where the previous 
decision has been decided on the basis of a wrong 
legal principle or cases where a previous decision 
has been given per incuriam, that is a judicial deci¬ 
sion that has been ‘wrongly decided, usually be¬ 
cause the judge or judges were ill-informed about 
the applicable law.” 

It is necessary to stress that the normal rule is that 
previous decisions are to be followed, and depar¬ 
ture from them is the exception. The Appeals 
Chamber will only depart from a previous decision 
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after the most careful consideration has been given 
to it, both as to the law, including the authorities 
cited, and the facts. 

What is followed in previous decisions is the legal 
principle (ratio decidendi), and the obligation to 
follow that principle only applies in similar cases, 
or substantially similar cases. This means less that 
the facts are similar or substantially similar, than 
that the question raised by the facts in the subse¬ 
quent case is the same as the question decided by 
the legal principle in the previous decision. There 
is no obligation to follow previous decisions which 
may be distinguished for one reason or another 
from the case before the court. 

In light of this hnding, the Aleksovski Appeals 
Chamber followed the legal test set out in the Tadic Ap¬ 
peal Judgement in relation to internationality. 

9. Against this background, the Appeals Chamber 
will turn to the question of the applicable law for deter¬ 
mining whether an armed conflict is international. 

1. What is the Applicable Law? 10. The Appeals 
Chamber now turns to a consideration of the Tadic Ap¬ 
peal Judgement, and to the relevant submissions of the 
parties in this regard, in order to determine whether, 
applying the principle set forth in the Aleksovski Appeal 
Judgement, there are any cogent reasons in the interests 
of justice for departing from it. 

11. From the outset, the Appeals Chamber notes 
that the findings of the Trial Chamber majorities in the 
Tadic and Aleksovski Judgements, upon which the ap¬ 
pellants rely, were overturned on appeal. 

12. In the Tadic case, the Appeals Chamber was 
concerned with, inter alia, the legal criteria for estab¬ 
lishing when, in an armed conflict which is prima facie 
internal, armed forces may be regarded as acting on be¬ 
half of a foreign power, thereby rendering the conflict 
international. 

13. The Appeals Chamber saw the question of in¬ 
ternationality as turning on the issue of whether the 
Bosnian Serb forces ‘could be considered as de iure or 
de facto organs of a foreign power, namely the FRY”. 
The important question was ‘what degree of authority 
or control must be wielded by a foreign State over 
armed forces hghting on its behalf in order to render 
international an armed conflict which is prima facie in¬ 
ternal”. The Chamber considered, after a review of vari¬ 
ous cases including Nicaragua, that international law 
does not always require the same degree of control over 
armed groups or private individuals for the purpose of 
determining whether they can be regarded as a de facto 
organ of the State. The Appeals Chamber found that 
there were three different standards of control under 


which an entity could be considered de facto organ of 
the State, each differing according to the nature of the 
entity. Using this framework, the Appeals Chamber de¬ 
termined that the situation with which it was con¬ 
cerned fell into the second category it identihed, which 
was that of the acts of armed forces or militias or 
paramilitary units. 

14. The Appeals Chamber determined that the 
legal test which applies to this category was the ‘overall 
control” test: 

In order to attribute the acts of a military or 
paramilitary group to a State, it must be proved 
that the State wields overall control over the group, 
not only by equipping and hnancing the group, but 
also by co-ordinating or helping in the general 
planning of its military activity. [...] However, it is 
not necessary that, in addition, the State should 
also issue, either to the head or to members of the 
group, instructions for the commission of specihc 
acts contrary to international law. 

15. Overall control was defined as consisting of 
more than ‘the mere provision of financial assistance or 
military equipment or training”. Further, the Appeals 
Chamber adopted a flexible definition of this test, 
which allows it to take into consideration the diversity 
of situations on the field in present-day conflicts; 

This requirement, however, does not go so far as 
to include the issuing of specihc orders by the 
State, or its direction of each individual operation. 
Under international law it is by no means neces¬ 
sary that the controlling authorities should plan all 
the operations of the units dependent on them, 
choose their targets, or give specihc instructions 
concerning the conduct of military operations and 
any alleged violations of international humanitari¬ 
an law. The control required by international law 
may be deemed to exist when a State (or in the con¬ 
text of an armed conhict, the Party to the conflict) 
has a role in organising, coordinating or planning the 
military actions of the military group, in addition 
to hnancing, training and equipping or providing 
operational support to that group. Acts performed 
by the group or members thereof may be regarded 
as acts of de facto State organs regardless of any 
specihc instruction by the controlling State con¬ 
cerning the commission of each of those acts. 

16. The Appeals Chamber in Tadic considered Nic¬ 
aragua in depth, and based on two grounds, held that 
the ‘effective control” test enunciated by the ICJ was 
not persuasive. 

17. Firstly, the Appeals Chamber found that the 
Nicaragua ‘effective control” test did not seem to be 
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consonant with the ‘very logic of the entire system of 
international law on State responsibility”, which is ‘not 
based on rigid and uniform criteria”. In the Appeals 
Chamber’s view, ‘the whole body of international law 
on State responsibility is based on a realistic concept of 
accountability, which disregards legal formalities”. 
Thus, regardless of whether or not specific instructions 
were issued, the international responsibility of the State 
may be engaged. 

18. Secondly, the Appeals Chamber considered 
that tbe Nicaragua test is at variance with judicial and 
State practice. Relying on a number of cases from 
claims tribunals, national and international courts, and 
State practice, the Chamber found that, although the 
‘effective control” test was upheld by the practice in re¬ 
lation to individuals or unorganised groups of individ¬ 
uals acting on behalf of States, it was not the case in re¬ 
spect of military or paramilitary groups. 

19. The Appeals Chamber found that the armed 
forces of the Republika Srpska were to be regarded as 
acting under tbe overall control of, and on behalf of, 
the FRY, sharing the same objectives and strategy, 
thereby rendering the armed conflict international. 

20. The Appeals Chamber, after considering in 
depth the merits of the Nicaragua test, thus rejected the 
‘effective control” test, in favour of the less strict ‘over¬ 
all control” test. This may be indicative of a trend sim¬ 
ply to rely on the international law on the use of force, 
jus ad bellum, when characterising the conflict. The sit¬ 
uation in which a State, the FRY, resorted to the indi¬ 
rect use of force against another State, Bosnia and Her¬ 
zegovina, by supporting one of tbe parties involved in 
tbe conflict, the Bosnian Serb forces, may indeed be 
also characterised as a proxy war of an international 
character. In this context, the ‘overall control” test is 
utilised to ascertain the foreign intervention, and con¬ 
sequently, to conclude that a conflict which was prima 
facie internal is internationalised. 

21. The appellants argue that the findings of the 
Tadic Appeal Judgement which rejected the ‘correct 
legal test” set out in Nicaragua are erroneous as the Tri¬ 
bunal is bound by the ICJ’s precedent. It is submitted 
that wben tbe ICJ has determined an issue, the Tribu¬ 
nal should follow it, (1) because of tbe ICJ’s position 
within the United Nations Charter, and (2) because of 
tbe value of precedent. Further, even if the ICJ’s deci¬ 
sions are not binding on the Tribunal, the appellants 
submits that it is ‘undesirable to have two courts (...) 
having conflicting decisions on the same issue”. 

22. The Prosecution rebuts this argument with the 
following submissions: (1) The two courts have differ¬ 
ent jurisdictions, and in addition, the ICJ Statute does 


not provide for precedent. It would thus be odd that the 
decisions of the ICJ which are not strictly binding on 
itself would be binding on the Tribunal which has a dif¬ 
ferent jurisdiction.31 (2) The Appeals Chamber in tbe 
Tadic appeal made specific reference to Nicaragua and 
held it not to be persuasive. (3) Judge Shahabuddeen 
in a dissenting opinion in an ICTR decision found that 
the differences between the Tribunal and the ICJ do not 
prohibit recourse to tbe relevant jurisprudence on rele¬ 
vant matters, and that the Tribunal can draw some per¬ 
suasive value from the ICJ’s decisions, without being 
bound by them. 

23. The Appeals Chamber is not persuaded by tbe 
appellants’ argument. The Appeals Chamber in Tadic, 
addressing tbe argument that it should not follow the 
Nicaragua test in relation to the issue at hand as the two 
courts have different jurisdiction, held; 

What is at issue is not the distinction between two 
classes of responsibility. What is at issue is a pre¬ 
liminary question: that of the conditions on which 
under international law an individual may be held 
to act as a de facto organ of a State. 

24. The Appeals Chamber agrees that ‘so far as in¬ 
ternational law is concerned, the operation of the de¬ 
siderata of consistency, stability, and predictability 
does not stop at the frontiers of the Tribunal. [...] Tbe 
Appeals Chamber cannot behave as if the general state 
of the law in the international community whose inter¬ 
ests it serves is none of its concern”. However, this Tri¬ 
bunal is an autonomous international judicial body, 
and although the ICJ is the ‘principal judicial organ” 
within the United Nations system to which the Tribu¬ 
nal belongs, there is no hierarchical relationship be¬ 
tween tbe two courts. Although the Appeals Chamber 
will necessarily take into consideration other decisions 
of international courts, it may, after careful consider¬ 
ation, come to a different conclusion. 

25. An additional argument submitted by Land’o 
is that the Appeals Chamber in the Tadic Jurisdiction 
Decision accurately decided that the conflict was inter¬ 
nal. The Appeals Chamber notes that this argument 
was previously raised by the appellants at trial. The 
Trial Chamber then concluded that it is ‘incorrect to 
contend that the Appeals Chamber has already settled 
the matter of the nature of the conflict in Bosnia and 
Herzegovina. In the Tadic Jurisdiction Decision the 
Chamber found that ‘the conflicts in the former Yugo¬ 
slavia have both internal and international aspects’ and 
deliberately left the question of the nature of particular 
conflicts open for the Trial Chamber to determine”. 
The Appeals Chamber fully agrees with this conclu¬ 
sion. 
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26. Applying the principle enunciated in the Alek- 
sovski Appeal Judgement, this Appeals Chamber is un¬ 
able to conclude that the decision in the Tadic was ar¬ 
rived at on the basis of the application of a wrong legal 
principle, or arrived at per incuriam. After careful con¬ 
sideration of the arguments put forward by tbe appel¬ 
lants, this Appeals Chamber is unable to hnd cogent 
reasons in the interests of justice to depart from the law 
as identihed in the Tadic Appeal Judgement. The ‘over¬ 
all control” test set forth in the Tadic Appeal Judgement 
is thus the applicable criteria for determining the exis¬ 
tence of an international armed conflict. 

11. The Appeals Chamber will now examine the 
Trial Judgement in order to ascertain what test was ap¬ 
plied. 

2. Has the Trial Chamber Applied the ‘Overall Con¬ 
trol” Test? 28. The Appeals Chamber hrst notes that 
the Tadic Appeal Judgement which set forth the ‘overall 
control” test had not been issued at the time of the de¬ 
livery of the Trial Judgement. The Appeals Chamber 
will thus consider whether the Trial Chamber, al¬ 
though not, from a formal viewpoint, having applied 
the ‘overall control” test as enunciated by the Appeals 
Chamber in Tadic, based its conclusions on a legal rea¬ 
soning consistent with it. 

29. The issue before the Trial Chamber was wheth¬ 
er the armed forces of the Bosnian Serbs could be re¬ 
garded as acting on behalf of the FRY, in order to deter¬ 
mine whether after its withdrawal in May 1992 the 
conflict continued to be international or instead be¬ 
came internal. More specifically, along the lines of 
Tadic, the relevant issue is whether the Trial Chamber 
came to the conclusion that the Bosnian Serb armed 
forces could be regarded as having been under the over¬ 
all control of the FRY, going beyond the mere financing 
and equipping of such forces, and involving also partic¬ 
ipation in the planning and supervision of military op¬ 
erations after 19 May 1992. 

30. The Prosecution submits that the test applied 
by tbe Trial Chamber is consistent with the ‘overall 
control” test. In the Prosecution’s submission, the Trial 
Chamber adopted the “same approach” as subsequent¬ 
ly articulated by the Appeals Chamber in Tadic and Al- 
eksovski. Further, the Trial Judgement goes through the 
“exact same facts, almost as we found in the Tadic deci¬ 
sion”. The Prosecution contends that the Appeals 
Chamber has already considered the same issues and 
facts in the Tadic appeal, and found that the same con¬ 
flict was international after May 1992. In the Prosecu¬ 
tion’s opinion, the Trial Chamber’s conclusion that 
“the government of the FRY was the [...] controlling 
force behind the VRS” is consistent with Tadic. 


3. The Nature of the Conflict Prior to 19 May 1992 31. 
The Trial Chamber hrst addressed the question of 
whether there was an international armed conflict in 
Bosnia and Herzegovina in May 1992 and whether it 
continued throughout the rest of that year, i.e., at the 
time relevant to the charges alleged in the Indictment. 

32. The Trial Chamber found that a “signihcant 
numbers of IJNA] troops were on the ground when the 
[BH] government declared the State’s independence on 
6 March 1992”. Further, “there is substantial evidence 
that the JNA was openly involved in combat activities 
in Bosnia and Herzegovina from the beginning of 
March and into April and May of 1992.” The Trial 
Chamber therefore concluded that: 

[...] an international armed conflict existed in Bos¬ 
nia and Herzegovina at the date of its recognition 
as an independent State on 6 April 1992. There is 
no evidence to indicate that the hostilities which 
occurred in the Konjic municipality at that time 
were part of a separate armed conflict and, indeed, 
there is some evidence of the involvement of the 
JNA in the fighting there. 

33. The Trial Chamber’s finding as to the nature of 
the conflict prior to 19 May 1992 is based on a hnding 
of a direct participation of one State on tbe territory of 
another State. This constitutes a plain application of the 
holding of the Appeals Chamber in Tadic that it “is in¬ 
disputable that an armed conflict is international if it 
takes place between two or more States”, which reflects 
the traditional position of international law. The Ap¬ 
peals Chamber is in no doubt that there is sufficient ev¬ 
idence to justify the Trial Chamber’s finding of fact that 
the conflict was international prior to 19 May 1992. 

4. The Nature of the Conflict After 19 May 1992 34. 
The Trial Chamber then turned to the issue of the char¬ 
acter of the conflict after the alleged withdrawal of the 
external forces it found to be involved prior to 19 May 
1992. Based upon, amongst other matters, an analysis 
of expert testimony and of Security Council resolu¬ 
tions, it found that after 19 May 1992, the aims and ob¬ 
jectives of the conflict remained the same as during the 
conflict involving the FRY and the JNA prior to that 
date, i.e., to expand the territory which would form 
part of the Republic. The Trial Chamber found that 
“[t]he FRY, at the very least, despite the purported 
withdrawal of its forces, maintained its support of the 
Bosnian Serbs and their army and exerted substantial 
influence over tbeir operations”. 

35. The Trial Chamber concluded that “[d]espite 
the formal change in status, the command structure of 
the new Bosnian Serb army was left largely unaltered 
from that of the JNA, from which the Bosnian Serbs re- 
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ceived their arms and equipment as well as through 
local SDS organisations”. 

36. In discussing the nature of the conflict, the 
Trial Chamber did not rely on Nicaragua, noting that, 
although “this decision of the ICJ constitutes an impor¬ 
tant source of jurisprudence on various issues of inter¬ 
national law”, the ICJ is “a very different judicial body 
concerned with rather different circumstances from the 
case in hand”. 

37. The Trial Chamber described its understanding 
of tbe factual situation upon which it was required to 
make a determination as being 

[...] characterised by the breakdown of previous 
State boundaries and the creation of new ones. 
Consequently, the question which arises is one of 
continuity of control of particular forces. The date 
which is consistently raised as the turning point in 
this matter is that of 19 May 1992, when the JNA 
apparently withdrew from Bosnia and Herzegovi¬ 
na. 

38. It continued; 

The Trial Chamber must keep in mind that the 
forces constituting the VRS had a prior identity as 
an actual organ of the SFRY, as the JNA. When the 
FRY took control of this organ and subsequently 
severed tbe formal link between them, by creating 
tbe VJ and VRS, tbe presumption remains that these 
forces retained their link with it, unless otherwise 
demonstrated. 

39. Along the lines of Judge McDonald’s Dissenting 
Opinion in the Tadic case (which it cited), the Trial 
Chamber found that: 

[...] the withdrawal of JNA troops who were not of 
Bosnian citizenship, and the creation of the VRS 
and VJ, constituted a deliberate attempt to mask 
tbe continued involvement of tbe FRY in the con¬ 
flict while its Government remained in fact the 
controlling force behind the Bosnian Serbs. From 
tbe level of strategy to that of personnel and logis¬ 
tics the operations of the JNA persisted in all but 
name. It would be wholly artificial to sever the pe¬ 
riod before 19 May 1992 from the period thereafter 
in considering the nature of the conflict and apply¬ 
ing international humanitarian law. 

40. The appellants submit that the Trial Chamber 
did not rely on any legal test to classify tbe conflict, i.e., 
it failed to pronounce its own test to determine whether 
an intervening State has sufficient control over insur¬ 
gents to render an internal conflict international. On 
the other hand, the Prosecution submits that the Trial 
Chamber classified the conflict on the basis of whether 
the Prosecution had proved that the FRYWJ was the 
“controlling force behind the Bosnian Serbs”. 


41. The Appeals Chamber disagrees with the ap¬ 
pellants’ submission that the Trial Chamber did not 
rely on any legal test to determine the issue. The Trial 
Chamber appears to have relied on a “continuity of 
control” test in considering the evidence before it, in 
order to determine whether the nature of the conflict 
in Bosnia and Herzegovina, which was international 
until a point in May 1992, had subsequently changed. 
The Trial Chamber thus relied on a “control” test, evi¬ 
dently less strict than the “effective control” test. The 
Trial Chamber did not focus on the issuance of specific 
instructions, which underlies the “effective control” 
test. In assessing the evidence, however, the Trial 
Chamber clearly had regard to all the elements pointing 
to the influence and control retained over the VRS by 
tbe VJ, as required by tbe “overall control” test. 

42. The method employed by the Trial Chamber 
was later considered as tbe correct approach in Alek- 
sovski. The Aleksovski Appeals Chamber indeed inter¬ 
preted the “overall control” test as follows: 

The “overall control” test calls for an assessment 
of all the elements of control taken as a whole, and 
a determination to be made on that basis as to 
whether there was the required degree of control. 
Bearing in mind that the Appeals Chamber in the 
Tadic Judgement arrived at this test against the 
background of the “effective control” test set out 
by the decision of the ICJ in Nicaragua, and the 
“specific instructions” test used by the Trial Cham¬ 
ber in Tadic, the Appeals Chamber considers it ap¬ 
propriate to say that the standard established by 
the “overall control” test is not as rigorous as those 
tests. 

43. The Appeals Chamber finds that the Trial 
Chamber’s assessment of the effect in reality of the for¬ 
mal withdrawal of the FRY army after 19 May 1992 was 
based on a careful examination of the evidence before 
it. That the Trial Chamber indeed relied on this ap¬ 
proach is evidenced by the use of phrases such as “de¬ 
spite the attempt at camouflage by the authorities of the 
FRY”, or “despite the formal change in status” in the 
discussion of the evidence before it. 

44. An additional argument submitted by Land’o 
in support of his contention that the Trial Chamber de¬ 
cided the issue wrongly is based on the agreement con¬ 
cluded under the auspices of the ICRC on 22 May 
1992. In Land’o’s opinion, this agreement, which was 
based on common Article 3 of the Geneva Conven¬ 
tions, shows that the conflict was considered by the 
parties to it to be internal. The Appeals Chamber fully 
concurs with the Trial Chamber’s finding that the Tadic 
Jurisdiction Decision’s reference to the agreement 
“merely demonstrates that some of the norms applica- 
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ble to international armed conflicts were specifically 
brought into force by the parties to the conflict in Bos¬ 
nia and Herzegovina, some of whom may have wished 
it to be considered internal, and does not show that the 
conflict must therefore have heen internal in nature”. 

45. The appellants further argue that the Trial 
Chamber relied on a “presumption” that the FRYA(J 
still exerted control over the VRS after 19 May 1992 to 
determine the nature of the conflict. The Trial Cham¬ 
ber thus used an “incorrect legal test” when it conclud¬ 
ed that because of the former existing links between the 
FRY and the VRS, the FRYA^J retained control over the 
VRS. The Prosecution responds that it is unfounded to 
suggest that the Trial Chamber shifted to the Defence 
the burden of proving that the conflict did not remain 
international after the withdrawal of the JNA. 

46. The Appeals Chamber is of the view that al¬ 
though the use of the term “presumption” hy the Trial 
Chamber may not be appropriate, the approach it fol¬ 
lowed, i.e., assessing all of the relevant evidence before 
it, including that of the previous circumstances, is cor¬ 
rect. This approach is clearly in keeping with the Ap¬ 
peals Chamber’s holding in Tadic that in determining 
the issue of the nature of the conflict, structures put in 
place by the parties should not be taken at face value. 
There it held: 

Undue emphasis upon the ostensible structures 
and overt declarations of the belligerents, as op¬ 
posed to a nuanced analysis of the reality of their 
relationship, may tacitly suggest to groups who are 
in de facto control of military forces that responsi¬ 
bility for the acts of such forces can be evaded 
merely by resort to a superhcial restructuring of 
such forces or by a facile declaration that the re¬ 
constituted forces are henceforth independent of 
their erstwhile sponsors. 

47. The Trial Chamber’s hnding is also consistent 
with the holding of the Appeals Chamber in Tadic that 
“[w]here the controlling State in question is an adja¬ 
cent State with territorial amhitions on the State where 
the conflict is taking place, and the controlling State is 
attempting to achieve its territorial enlargement 
through the armed forces which it controls, it may be 
easier to establish the threshold”. The “overall control” 
test could thus he fulhlled even if the armed forces act¬ 
ing on hehalf of the “controlling State” had autono¬ 
mous choices of means and tactics although participat¬ 
ing in a common strategy along with the “controlling 
State”. 

48. Although the Trial Chamber did not formally 
apply the “overall control” test set forth by the Tadic 
Appeal Judgement, the Appeals Chamber is of the view 


that the Trial Chamber’s legal reasoning is entirely con¬ 
sistent with the previous jurisprudence of the Tribunal. 
The Appeals Chamber will now turn to an additional 
argument of the parties concerning the Trial Chamber’s 
factual hndings. 

49. Despite submissions in their briefs that sug¬ 
gested that the appellants wished the Appeals Chamber 
to review the factual hndings of the Trial Chamber in 
addition to reviewing its legal conclusion, the appel¬ 
lants submitted at the hearing that they “just ask the 
Court to apply the proper legal test to the facts that 
were found by the Trial Chamber”. The Appeals Cham¬ 
ber will thus not embark on a general assessment of the 
Trial Chamber’s factual hndings. 

50. The Trial Chamber came to the conclusion, as 
in the Tadic case, that the armed conhict taking place 
in Bosnia and Herzegovina after 19 May 1992 could be 
regarded as international because the FRY remained the 
controlling force behind the Bosnian Serbs armed 
forces after 19 May 1992. It is argued by the parties that 
the facts relied upon in the present case are very similar 
to those found in the Tadic case. As observed previous¬ 
ly, however, a general review of the evidence before the 
Trial Chamber does not fall within the scope of this ap¬ 
peal. It suffices to say that this Appeals Chamber is sat- 
ished that the facts as found by the Trial Chamber fuffil 
the legal conditions as set forth in the Tadic case. 

51. The Appeals Chamber therefore hnds that 
Delic’s Ground 8, Mucic’s Ground 5, and Land’o’s 
Ground 5 must fail. 

B. Whether the Bosnian Serbs Detained in the 
Celebici Camp were Protected Persons Under 
Geneva Convention IV 

52. Delalic, Mucic, Delic and Land’o submit that 
the Trial Chamber erred in law in hnding that the Bos¬ 
nian Serbs detainees at the Celebici camp could be con¬ 
sidered not to be nationals of Bosnia and Herzegovina 
for the purposes of the category of persons protected 
under Geneva Convention IV. They contend that the 
Trial Chamber’s conclusions are inconsistent with in¬ 
ternational law and Bosnian law. The appellants re¬ 
quest that the Appeals Chamber enter judgements of 
acquittal on all counts based on Article 2 of the Statute. 

53. The Prosecution submits that the appellants’ 
grounds of appeal have no merit and that the Appeals 
Chamber should follow its previous jurisprudence on 
the issue, as set out in the Tadic Appeal Judgement, and 
conhrmed by the Aleksovski Appeal Judgement. It sub¬ 
mits that it is now settled in that jurisprudence that in 
an international conflict victims may be considered as 
not being nationals of the party in whose hands they 
hnd themselves, even if, as a matter of national law. 
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they were nationals of the same State as the persons by 
whom they are detained. Further, the Prosecution sub¬ 
mits that the test applied by the Trial Chamber is con¬ 
sistent with the Tadic Appeal Judgement. 

54. As noted by the Prosecution, the Appeals 
Chamber in Tadic has previously addressed the issue 
of the criteria for establishing whether a person is “pro¬ 
tected” under Geneva Convention IV. In accordance 
with the principle set out in the Aleksovski Appeal 
Judgement, as enunciated in paragraph 8 of this Judge¬ 
ment, the Appeals Chamber will follow the law in rela¬ 
tion to protected persons as identified in the Tadic Ap¬ 
peal Judgement, unless cogent reasons in the interests 
of justice exist to depart from it. 

55. After considering whether cogent reasons exist 
to depart from the Tadic Appeal Judgement, the Ap¬ 
peals Chamber will turn to an analysis of the Trial 
Chamber’s findings so as to determine whether it ap¬ 
plied the correct legal principles to determine the na¬ 
tionality of the victims for the purpose of the applica¬ 
tion of the grave breaches provisions. 

1. What is the Applicable Law? 

56. Article 2 of the Statute of the Tribunal provides 
that it has the power to prosecute persons who commit¬ 
ted grave breaches of the Geneva Conventions “against 
persons or property protected under the provisions of the 
relevant Geneva Conventions”. The applicable provision 
to ascertain whether Bosnian Serbs detained in the 
Celebici camp can be regarded as victims of grave 
breaches is Article 4(1) of Geneva Convention IV on 
the protection of civilians, which defines “protected 
persons” as “those in the hands of a Party to the conflict 
or Occupying Power of which they are not nationals.” 
The Appeals Chamber in Tadic found that: 

[...] the Convention intends to protect civilians (in 
enemy territory, occupied territory or the combat 
zone) who do not have the nationality of the bellig¬ 
erent in whose hands they find themselves, or who 
are stateless persons. In addition, as is apparent 
from the preparatory work, the Convention also 
intends to protect those civilians in occupied terri¬ 
tory who, while having the nationality of the Party 
to the conflict in whose hands they find them¬ 
selves, are refugees and thus no longer owe alle¬ 
giance to this Party and no longer enjoy its diplo¬ 
matic protection.... 

57. The Appeals Chamber held that “already in 
1949 the legal bond of nationality was not regarded as 
crucial and allowance was made for special cases”. Fur¬ 
ther, relying on a teleological approach, it continued; 

58. The Appeals Chamber in Aleksovski endorsed 
the Tadic reasoning holding that “Article 4 may be 


given a wider construction so that a person may be ac¬ 
corded protected status, notwithstanding the fact that 
he is of the same nationality as his captors.” 

59. The appellants submit that the Appeals Cham¬ 
ber decisions in Tadic and Aleksovski wrongly inter¬ 
preted Article 4 of Geneva Convention IV, and that the 
Tadic and Aleksovski Trial Chamber Judgements are 
correct. It is essentially submitted that in order for vic¬ 
tims to gain “protected persons” status, Geneva Con¬ 
vention IV requires that the person in question be of 
a different nationality than the perpetrators of the al¬ 
leged offence, based on the national law on citizenship 
of Bosnia and Herzegovina. This interpretation is based 
on a “strict” interpretation of the Convention which is, 
in the appellants’ view, mandated by the “traditional 
rules of treaty interpretation”. 

60. The Prosecution contends that the Appeals 
Chamber in Aleksovski already adopted the approach 
used in the Tadic Appeal Judgement, and that the ap¬ 
pellants in this case have not demonstrated any “cogent 
reasons in the interests of justice” that could justify a 
departure by the Appeals Chamber from its previous 
decisions on the issue. 

61. Before turning to these arguments, the Appeals 
Chamber will consider an additional argument submit¬ 
ted by the appellants which goes to the status of the 
Tadic Appeal Judgement statement of the law and may 
be conveniently addressed as a preliminary matter. 

62. The appellants submit that the Tadic state¬ 
ments on the meaning of protected persons are dicta, 
as in their view the Appeals Chamber in Tadic and Al- 
eksovski cases derived the protected persons status of 
the victims from the hnding that the perpetrators were 
acting on behalf of the FRY or Croatia. The Prosecution 
on the other hand submits that the Appeals Chamber’s 
statement in Tadic was part of the ratio decidendi. 

63. While the Appeals Chamber in Tadic appears 
to have reached a conclusion as to the status of the vic¬ 
tims as protected persons based on the previous finding 
that the Bosnian Serbs acted as de facto organs of anoth¬ 
er State, the FRY, it set forth a clear statement of the 
law as to the applicable criteria to determine the na¬ 
tionality of the victims for the purposes of the Geneva 
Conventions. The Appeals Chamber is satisfied that 
this statement of the applicable law, which was en¬ 
dorsed by the Appeals Chamber in Aleksovski, falls 
within the scope of the Aleksovski statement in relation 
to the practice of following previous decisions of the 
Appeals Chamber. 

64. The Appeals Chamber now turns to the main 
arguments relied upon by the appellants, namely that 
the Appeals Chamber’s interpretation of the nationality 
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requirement is wrong as it is (1) contrary to the “tradi¬ 
tional rules of treaty interpretation”; and (2) inconsis¬ 
tent with the national laws of Bosnia and Herzegovina 
on citizenship. 

65. The appellants submit that “the traditional 
rules of treaty interpretation” should be applied to in¬ 
terpret strictly the nationality requirement set out in 
Article 4 of Geneva Convention IV. The word “nation¬ 
al” should therefore be interpreted according to its nat¬ 
ural and ordinary meaning. The appellants submit in 
addition that if the Geneva Conventions are now obso¬ 
lete and need to be updated to take into consideration 
a “new reality”, a diplomatic conference should be con¬ 
vened to revise them. 

66. The Prosecution on the other hand contends 
that the Vienna Convention on the Law of Treaties of 
1969 provides that the ordinary meaning is the mean¬ 
ing to be given to the terms of the treaty in their context 
and in the light of their object and purpose. It is sub¬ 
mitted that the Appeals Chamber in Tadic found that 
the legal bond of nationality was not regarded as crucial 
in 1949, i.e., that there was no intention at the time to 
determine that nationality was the sole criteria. In addi¬ 
tion, adopting the appellants’ position would result in 
the removal of protections from the Geneva Conven¬ 
tions contrary to their very object and purpose. 

67. The argument of the appellants relates to the 
interpretative approach to be applied to the concept of 
nationality in Geneva Convention IV. The appellants 
and the Prosecution both rely on the Vienna Conven¬ 
tion in support of their contentions. The Appeals 
Chamber agrees with the parties that it is appropriate 
to refer to the Vienna Convention as the applicable 
rules of interpretation, and to Article 31 in particular, 
which sets forth the general rule for the interpretation 
of treaties. The Appeals Chamber notes that it is gener¬ 
ally accepted that these provisions reflect customary 
rules. The relevant part of Article 31 reads as follows: 

A treaty shall be interpreted in good faith in accor¬ 
dance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light 
of its object and purpose. 

68. The Vienna Convention in effect adopted a tex¬ 
tual, contextual and a teleological approach of interpre¬ 
tation, allowing for an interpretation of the natural and 
ordinary meaning of the terms of a treaty in their con¬ 
text, while having regard to the object and purpose of 
the treaty. 

69. In addition. Article 32 of the Vienna Conven¬ 
tion, entitled “Supplementary means of interpretation”, 
provides that: 

Recourse may be had to supplementary means of 
interpretation, including the preparatory work of 


the treaty and the circumstances of its conclusion, 
in order to conhrm the meaning resulting from the 
application of article 31, or to determine the mean¬ 
ing when the interpretation according to article 31: 

(a) leaves the meaning ambiguous and obscure; or 

(b) leads to a result which is manifestly absurd or 
unreasonable. 

70. Where the interpretative rule set out in Article 
31 does not provide a satisfactory conclusion recourse 
may be had to the travaux preparatoires as a subsidiary 
means of interpretation. 

71. In hnding that ethnicity may be taken into con¬ 
sideration when determining the nationality of the vic¬ 
tims for the purposes of the application of Geneva Con¬ 
vention IV, the Appeals Chamber in Tadic concluded: 

Under these conditions, the requirement of nation¬ 
ality is even less adequate to dehne protected per¬ 
sons. In such conflicts, not only the text and the 
drafting history of the Convention but also, and more 
importantly, the Convention’s object and purpose 
suggest that allegiance to a Party to the conflict 
and, correspondingly, control by this Party over 
persons ina given territory, may be regarded as the 
crucial test. 

72. This reasoning was endorsed by the Appeals 
Chamber in Aleksovski: 

73. The Appeals Chamber hnds that this interpre¬ 
tative approach is consistent with the rules of treaty in¬ 
terpretation set out in the Vienna Convention. Further, 
the Appeals Chamber in Tadic only relied on the 
travaux preparatoires to reinforce its conclusion 
reached upon an examination of the overall context of 
the Geneva Conventions. The Appeals Chamber is thus 
unconvinced by the appellants’ argument and hnds that 
the interpretation of the nationality requirement of Ar¬ 
ticle 4 in the Tadic Appeals Judgement does not consti¬ 
tute a rewriting of Geneva Convention IV or a “re¬ 
creation” of the law. The nationality requirement in Ar¬ 
ticle 4 of Geneva Convention IV should therefore be 
ascertained within the context of the object and pur¬ 
pose of humanitarian law, which “is directed to the 
protection of civilians to the maximum extent possi¬ 
ble”. This in turn must be done within the context of 
the changing nature of the armed conflicts since 1945, 
and in particular of the development of conflicts based 
on ethnic or religious grounds. 

74. The other set of arguments submitted by the 
appellants relates to the national laws of Bosnia and 
Herzegovina on citizenship, and the applicable criteria 
to ascertain nationality. The appellants contend that 
the term “national” in Geneva Convention IV refers to 
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nationality as defined by domestic law. It is argued that 
according to the applicable law of Bosnia and Herzego¬ 
vina on citizenship at the time relevant to the Indict¬ 
ment, the Bosnian Serbs were of Bosnian nationality. In 
the appellants’ submission, all former citizens of the 
former Socialist Republic of Bosnia and Herzegovina 
(including those of Serbian ethnic origin), one of the 
constituent republics of the SFRY, became Bosnian na¬ 
tionals when the SFRY was dissolved and Bosnia and 
Herzegovina was recognised as an independent State in 
April 1992. Further, FRY citizenship was limited to res¬ 
idents in its constituent parts, and the law of Bosnia 
and Herzegovina did not provide a possibility for its cit¬ 
izens of Serb ethnic background to opt for FRY citizen¬ 
ship. Delalic submits that in addition, the Bosnian 
Serbs subsequently agreed to the Dayton Agreement, 
which provides that they are nationals of Bosnia and 
Herzegovina. 

75. The appellants’ arguments go to the issue of 
whether domestic laws are relevant to determining the 
nationality of the victims for the purpose of applying 
the Geneva Conventions. As observed above, however, 
the nationality requirement of Article 4 of Geneva Con¬ 
vention IV is to be interpreted within the framework of 
humanitarian law. 

76. It is a settled principle of international law that 
the effect of domestic laws on the international plane 
is determined by international law. As noted by the Per¬ 
manent Court of International Justice in the Case of 
Certain German Interests in Polish Upper Silesia, “ [f]rom 
the standpoint of International Law and of the Court 
which is its organ, municipal laws are merely facts 
which express the will and constitute the activities of 
States, in the same manner as do legal decisions or ad¬ 
ministrative measures”. In relation to the admissibility 
of a claim within the context of the exercise of diplo¬ 
matic protection based on the nationality granted by a 
State, the ICJ held in Nottebohm: 

But the issue which the Court must decide is not 
one which pertains to the legal system of Liechten¬ 
stein. It does not depend on the law or on the deci¬ 
sion of Liechtenstein whether that State is entitled 
to exercise its protection, in the case under consid¬ 
eration. To exercise protection, to apply to the 
Court, is to place oneself on the plane of interna¬ 
tional law. It is international law which determines 
whether a State is entitled to exercise protection 
and to seize the Court. 

77. The ICJ went on to state that “[ilnternational 
practice provides many examples of acts performed by 
States in the exercise of their domestic jurisdiction 
which do not necessarily or automatically have interna¬ 
tional effect”. To paraphrase the ICJ in Nottebohm, the 


question at issue must thus be decided on the basis of 
international law; to do so is consistent with the nature 
of the question and with the nature of the Tribunal’s 
own functions. Consequently, the nationality granted 
by a State on the basis of its domestic laws is not auto¬ 
matically binding on an international tribunal which is 
itself entrusted with the task of ascertaining the nation¬ 
ality of the victims for the purposes of the application 
of international humanitarian law. Article 4 of Geneva 
Convention IV, when referring to the absence of na¬ 
tional link between the victims and the persons in 
whose hands they find themselves, may therefore be 
considered as referring to a nationality link defined for 
the purposes of international humanitarian law, and 
not as referring to the domestic legislation as such. It 
thus falls squarely within the competence of this Ap¬ 
peals Chamber to ascertain the effect of the domestic 
laws of the former Yugoslavia within the international 
context in which this Tribunal operates. 

78. Relying on the ICRC Commentary to Article 4 
of Geneva Convention IV, the appellants further argue 
that international law cannot interfere in a State’s rela¬ 
tions with its own nationals, except in cases of genocide 
and crimes against humanity. In the appellants’ view, 
in the situation of an internationalised armed conflict 
where the victims and the perpetrators are of the same 
nationality, the victims are only protected by their na¬ 
tional laws. 

79. The purpose of Geneva Convention IV in pro¬ 
viding for universal jurisdiction only in relation to the 
grave breaches provisions was to avoid interference by 
domestic courts of other States in situations which con¬ 
cern only the relationship between a State and its own 
nationals. The ICRC Commentary (GC IV), referred to 
by the appellants, thus stated that Geneva Convention 
IV is “faithful to a recognised principle of international 
law: it does not interfere in a State’s relations with its 
own nationals”. The Commentary did not envisage the 
situation of an internationalised conflict where a for¬ 
eign State supports one of the parties to the conflict, 
and where the victims are detained because of their eth¬ 
nicity, and because they are regarded by their captors 
as operating on behalf of the enemy. In these circum¬ 
stances, the formal national link with Bosnia and Her¬ 
zegovina cannot be raised before an international tribu¬ 
nal to deny the victims the protection of humanitarian 
law. It may be added that the government of Bosnia and 
Herzegovina itself did not oppose the prosecution of 
Bosnian nationals for acts of violence against other Bos¬ 
nians based upon the grave breaches regime. 

80. It is noteworthy that, although the appellants 
emphasised that the “nationality” referred to in Geneva 
Convention IV is to be understood as referring to the 
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legal citizenship under domestic law, they accepted at 
the hearing that in the former Yugoslavia “nationality”, 
in everyday conversation, refers to ethnicity. 

81. The Appeals Chamber agrees with the Prosecu¬ 
tion that depriving victims, who arguably are of the 
same nationality under domestic law as their captors, 
of the protection of the Geneva Conventions solely 
based on that national law would not be consistent with 
the object and purpose of the Conventions. Their very 
object could indeed be defeated if undue emphasis were 
placed on formal legal bonds, which could also be al¬ 
tered by governments to shield their nationals from 
prosecution based on the grave breaches provisions of 
the Geneva Conventions. A more purposive and realis¬ 
tic approach is particularly apposite in circumstances 
of the dissolution of Yugoslavia, and in the emerging 
State of Bosnia and Herzegovina where various parties 
were engaged in hghting, and the government was op¬ 
posed to a partition based on ethnicity, which would 
have resulted in movements of population, and where, 
ultimately, the issue at stake was the final shape of the 
State and of the new emerging entities. 

82. In Tadic, the Appeals Chamber, relying on a te¬ 
leological approach, concluded that formal nationality 
may not be regarded as determinative in this context, 
whereas ethnicity may reflect more appropriately the 
reality of the bonds: 

This legal approach, hinging on substantial rela¬ 
tions more than on formal bonds, becomes all the 
more important in present-day international armed 
conflicts. While previously wars were primarily be¬ 
tween well-established States, in modern inter¬ 
ethnic armed conflicts such as that in the former 
Yugoslavia, new States are often created during the 
conflict and ethnicity rather than nationality may 
become the grounds for allegiance. Or, put another 
way, ethnicity may become determinative of na¬ 
tional allegiance. 

83. As found in previous Appeals Chamber juris¬ 
prudence, Article 4 of Geneva Convention IV is to be 
interpreted as intending to protect civilians who find 
themselves in the midst of an international, or interna¬ 
tionalised, conflict to the maximum extent possible. 
The nationality requirement of Article 4 should there¬ 
fore be ascertained upon a review of “the substance of 
relations” and not based on the legal characterisation 
under domestic legislation. In today’s ethnic conflicts, 
the victims may be “assimilated” to the external State 
involved in the conflict, even if they formally have the 
same nationality as their captors, for the purposes of 
the application of humanitarian law, and of Article 4 of 
Geneva Convention IV specifically. The Appeals Cham¬ 
ber thus agrees with the Tadic Appeal Judgement that 


“even if in the circumstances of the case the perpetra¬ 
tors and the victims were to be regarded as possessing 
the same nationality. Article 4 would still be applica¬ 
ble”. 

84. Applying the principle enunciated in Alek- 
sovski, the Appeals Chamber sees no cogent reasons in 
the interests of justice to depart from the Tadic Appeal 
Judgement. The nationality of the victims for the pur¬ 
pose of the application of Geneva Convention IV 
should not be determined on the basis of formal nation¬ 
al characterisations, but rather upon an analysis of the 
substantial relations, taking into consideration the dif¬ 
ferent ethnicity of the victims and the perpetrators, and 
their bonds with the foreign intervening State. 

85. It is therefore necessary to consider the find¬ 
ings of the Trial Chamber to ascertain whether it ap¬ 
plied these principles correctly. 

2. Did the Trial Chamber Apply the Correct Legal 
Principles? 86. As in the section relating to the nature 
of the conflict, the Appeals Chamber first notes that the 
Tadic Appeal Judgement, which set forth the law appli¬ 
cable to the determination of protected person status, 
had not been issued at the time of the issue of the Trial 
Judgement. The Appeals Chamber will thus consider 
whether the Trial Chamber, although having not, from 
a formal viewpoint, applied the reasoning of the Ap¬ 
peals Chamber in the Tadic Appeal Judgement, based 
its conclusions on legal reasoning consistent with it. 

87. The issue before the Trial Chamber was wheth¬ 
er the Bosnian Serb victims in the hands of Bosnian 
Muslims and Bosnian Croats could be regarded as pro¬ 
tected persons, i.e., as having a different nationality 
from that of their captors. 

88. The appellants argue that the Bosnian Serb vic¬ 
tims detained in the Celebici camp were clearly nation¬ 
als of Bosnia and Herzegovina, and cannot be consid¬ 
ered as FRY nationals. Thus, the victims could not be 
considered as “protected persons”. The Prosecution on 
the other hand contends that the test applied by the 
Trial Chamber was consistent with the Tadic Appeal 
Judgement. 

89. It is first necessary to address a particular argu¬ 
ment before turning to an examination of the Trial 
Chamber’s findings. Delalic submits, contrary to the 
Prosecution’s assertions, the Tadic Appeal Judgement 
does not govern the protected persons issue in this 
case, because the facts of the two cases are dramatically 
different. The Appeals Chamber in Aleksovski observed 
that the principle that the Appeals Chamber will follow 
its previous decisions “only applies in similar cases, or 
substantially similar cases. This means less that the 
facts are similar or substantially similar, than that the 
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question raised by the facts in the subsequent case is 
the same as the question decided hy the legal principle 
in the previous decision”. 

90. In Tadic and Aleksovski the perpetrators were 
regarded as acting on behalf of an external party, the 
FRY and Croatia respectively, and the Bosnian Muslim 
victims were considered as protected persons by virtue 
of the fact that they did not have the nationality of the 
party in whose hands they found themselves. By con¬ 
trast, in this case, where the accused are Bosnian Mus¬ 
lim or Bosnian Croat, no hnding was made that they 
were acting on behalf of a foreign State, whereas the 
Bosnian Serb victims could be regarded as having links 
with the party (the Bosnian Serb armed forces) acting 
on behalf of a foreign State (the FRY). However, al¬ 
though the factual circumstances of these cases are dif¬ 
ferent, the legal principle which is applicable to the 
facts is identical. The Appeals Chamber therefore hnds 
the appellant’s argument unconvincing. 

91. The Trial Chamber found that the Bosnian Serb 
victims could be regarded “as having been in the hands 
of a party to the conflict of which they were not nation¬ 
als, being Bosnian Serbs detained during an interna¬ 
tional armed conflict by a party to that conflict, the 
State of Bosnia and Herzegovina”. The Trial Chamber 
essentially relied on a broad and purposive approach to 
reach its conclusion, rejecting the proposition that a 
determination of the nationality of the victims should 
be based on the domestic laws on citizenship. 

92. The Trial Chamber hrst emphasised the role 
played by international law in relation to nationality, 
holding that “the International Tribunal may choose to 
refuse to recognise (or give effect to) a State’s grant of 
its nationality to individuals for the purposes of apply¬ 
ing international law”. It then nevertheless found that 
“[a]n analysis of the relevant laws on nationality in 
Bosnia and Herzegovina in 1992 does not, however, re¬ 
veal a clear picture. At that time, as we have discussed, 
the State was struggling to achieve its independence 
and all the previous structures of the SFRY were dis¬ 
solving. In addition, an international armed conflict 
was tearing Bosnia and Herzegovina apart and the very 
issue which was being fought over concerned the desire 
of certain groups within its population to separate 
themselves from that State and join with another”. The 
Trial Chamber also noted that “the Bosnian Serbs, in 
their purported constitution of the SRBH, proclaimed 
that citizens of the Serb Republic were citizens of Yugo¬ 
slavia”. 

93. The Trial Chamber also declined to rely upon 
the argument presented by the Prosecution’s expert 
Professor Economides that there is an emerging doc¬ 
trine in international law of the right to the nationality 


of one’s own choosing. Finding that the principle of a 
right of option was not a settled rule of international 
law, the Trial Chamber held that this principle could 
not be, of itself, determinative in viewing the Bosnian 
Serbs to be non-nationals of Bosnia and Herzegovina. 

94. The Trial Chamber discussed the nationality 
link in the light of the Nottebohm case and concluded: 

Assuming that Bosnia and Herzegovina had grant¬ 
ed its nationality to the Bosnian Serbs, Croats and 
Muslims in 1992, there may be an insufficient link 
between the Bosnian Serbs and that State for them 
to be considered Bosnian nationals by this Trial 
Chamber in the adjudication of the present case. 
The granting of nationality occurred within the 
context of the dissolution of a State and a conse¬ 
quent armed conflict. Furthermore, the Bosnian 
Serbs had clearly expressed their wish not to be na¬ 
tionals of Bosnia and Herzegovina by proclaiming 
a constitution rendering them part of Yugoslavia 
and engaging in this armed conflict in order to 
achieve that aim. Such finding would naturally be 
limited to the issue of the application of interna¬ 
tional humanitarian law and would be for no wider 
purpose. It would also be in the spirit of that law 
by rendering it as widely applicable as possible. 

95. In the light of its hnding on the international 
character of the conflict, the Trial Chamber held that 
it is “possible to regard the Bosnian Serbs as acting on 
behalf of the FRY in its continuing armed conflict 
against the authorities of Bosnia and Herzegovina”. The 
Bosnian Serb victims could thus be considered as hav¬ 
ing a different nationality from that of their captors. 

96. That the Trial Chamber relied upon a broad 
and purposive, and ultimately realistic, approach is in¬ 
dicated by the following references which concluded its 
reasoning: 

[T]his Trial Chamber wishes to emphasise the ne¬ 
cessity of considering the requirements of article 4 
of the Fourth Geneva Convention in a more flexi¬ 
ble manner. The provisions of domestic legislation 
on citizenship in a situation of violent State succes¬ 
sion cannot be determinative of the protected sta¬ 
tus of persons caught up in conflicts which ensue 
from such events. The Commentary to the Fourth 
Geneva Convention charges us not to forget that 
“the Conventions have been drawn up hrst and 
foremost to protect individuals, and not to serve 
State interests” and thus it is the view of this Trial 
Chamber that their protections should be applied 
to as broad a category of persons as possible. It 
would indeed be contrary to the intention of the 
Security Council, which was concerned with effec- 
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lively addressing a situation that it had determined 
to be a threat to international peace and security, 
and with ending the suffering of all those caught 
up in the conflict, for the International Tribunal to 
deny the application of the Fourth Geneva Con¬ 
vention to any particular group of persons solely 
on the basis of their citizenship status under do¬ 
mestic law. 

97. The Appeals Chamber hnds that the legal rea¬ 
soning adopted by the Trial Chamber is consistent with 
the Tadic reasoning. The Trial Chamber rejected an ap¬ 
proach based upon formal national bonds in favour of 
an approach which accords due emphasis to the object 
and purpose of the Geneva Conventions. At the same 
time, the Trial Chamber took into consideration the re¬ 
alities of the circumstances of the conflict in Bosnia and 
Herzegovina, holding that “(t)he law must be applied 
to the reality of the situation”. Although in some re¬ 
spects the legal reasoning of the Trial Chamber may ap¬ 
pear to be broader than the reasoning adopted by the 
Appeals Chamber, this Appeals Chamber is satished 
that the conclusions reached fall within the scope of the 
Tadic reasoning. As submitted by the Prosecution, the 
Trial Chamber correctly sought to establish whether 
the victims could be regarded as belonging to the op¬ 
posing side of the conflict. 

98. The Appeals Chamber particularly agrees with 
the Trial Chamber’s hnding that the Bosnian Serb vic¬ 
tims should be regarded as protected persons for the 
purposes of Geneva Convention IV because they “were 
arrested and detained mainly on the basis of their Serb 
identity” and “they were clearly regarded by the Bosni¬ 
an authorities as belonging to the opposing party in an 
armed conflict and as posing a threat to the Bosnian 
State”. 

99. The Trial Chamber’s holding that its hnding 
“would naturally be limited to the issue of the applica¬ 
tion of international humanitarian law and would be 
for no wider purpose” 123 also follows closely the Ap¬ 
peals Chamber’s position that the legal test to ascertain 
the nationality of the victims is applicable within the 
limited context of humanitarian law, and for the specif¬ 
ic purposes of the application of Geneva Convention IV 
in cases before the Tribunal. Land’o submitted in his 
brief that the Trial Chamber’s hnding suggests that a 
person can have one nationality for the purposes of na¬ 
tional law, and another for purposes of international 
law, which, in his opinion, is contrary to international 
law. He also contended that the Trial Chamber’s hold¬ 
ing involuntarily deprives all Bosnian Serbs of their na¬ 
tionality. The argument that the Trial Chamber’s hnd- 
ings have the consequence of regulating the nationality 
of the victims in the national sphere is unmeritorious. 


It should be made clear that the conclusions reached 
by international judges in the performance of their du¬ 
ties do not have the effect of regulating the nationality 
of these persons vis a vis the State within the national 
sphere. Nor do they purport to pronounce on the inter¬ 
nal validity of the laws of Bosnia and Herzegovina. The 
Appeals Chamber agrees with the Prosecution that the 
Trial Chamber did not act unreasonably in not giving 
weight to the evidence led by the Defence concerning 
the nationality of the particular victims under domestic 
law. 

100. The appellants submit arguments based upon 
the “effective link” test derived from the ICJ case Notte- 
bohm. In their view, the following indicia should be 
taken into consideration when assessing the nationality 
link of the victims with the FRY; place of birth, of edu¬ 
cation, of marriage, of vote, and habitual residence; the 
latter being, they submit, the most important criterion. 

101. The Nottebohm case was concerned with as¬ 
certaining the effects of the national link for the pur¬ 
poses of the exercise of diplomatic protection, whereas 
in the instant case, the Appeals Chamber is faced with 
the task of determining whether the victims could be 
considered as having the nationality of a foreign State 
involved in the conflict, for the purposes of their pro¬ 
tection under humanitarian law. It is thus irrelevant to 
demonstrate, as argued by the appellants, that the vic¬ 
tims and their families had their habitual residence in 
Bosnia and Herzegovina, or that they exercised their ac¬ 
tivities there. Rather, the issue at hand, in a situation 
of internationalised armed conflict, is whether the vic¬ 
tims can be regarded as not sharing the same nationali¬ 
ty as their captors, for the purposes of the Geneva Con¬ 
ventions, even if arguably they were of the same 
nationality from a domestic legal point of view. 

102. Although the Trial Chamber referred to the 
Nottebohm “effective link” test in the course of its legal 
reasoning, its conclusion as to the nationality of the 
victims for the purposes of the Geneva Conventions did 
not depend on that test. The Trial Chamber empha¬ 
sised that “operating on the international plane, the In¬ 
ternational Tribunal may choose to refuse to recognise 
(or give effect to) a State’s grant of its nationality to in¬ 
dividuals for the purposes of applying international 
law”. Further, the Trial Chamber when assessing the 
nationality requirement clearly referred to the specihc 
circumstances of the case and to the specihc purposes 
of the application of humanitarian law. 

103. Delalic further submitted that the Trial Cham¬ 
ber altered international law in relying upon the “seces¬ 
sionist activities” of the Bosnian Serbs to reach its con¬ 
clusion, as the right to self-determination is not 
recognised in international law. 
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104. It is irrelevant to determine whether the activ¬ 
ities with which the Bosnian Serbs were associated were 
in conformity with the right to self-determination or 
not. As previously stated, the question at issue is not 
whether this activity was lawful or whether it is in com¬ 
pliance with the right to self-determination. Rather, the 
issue relevant to humanitarian law is whether the civil¬ 
ians detained in the Celebici camp were protected per¬ 
sons in accordance with Geneva Convention IV. 

105. Delic also submits that the Trial Chamber’s 
finding that the Bosnian Serb victims were not Bosnian 
nationals is at odds with its factual conclusions that 
Bosnian Serbs were Bosnian citizens for the purpose of 
determining the existence of an international armed 
conflict. 127 This argument has no merit. Contrary to 
the Appellant’s contention, the findings of the Trial 
Chamber are not contradictory. In finding that the con¬ 
flict which took place in Bosnia and Herzegovina was 
of an international character, the Trial Chamber merely 
concluded that a foreign State was involved and was 
supporting one of the parties in a conflict that was 
prima facie internal. This finding did not purport to 
make a determination as to the nationality of the party 
engaged in fighting with the support of the foreign 
State. 

3. Conclusion 106. The Appeals Chamber finds that 
the legal reasoning applied by tbe Trial Chamber is 
consistent with the applicable legal principles identi¬ 
fied in the Tadic Appeal Judgement. For the purposes 
of the application of Article 2 of the Statute to the pres¬ 
ent case, the Bosnian Serb victims detained in the Cele¬ 
bici camp must be regarded as having been in the hands 
of a party to the conflict, Bosnia and Herzegovina, of 
which they were not nationals. The appellants’ grounds 
of appeal therefore fail. 

C. Whether Bosnia and Herzegovina was a Party to 
the Geneva Conventions at the Time of the Events 
Alleged in the Indictment 

107. Delic challenges the Trial Chamber’s findings 
of guilt based on Article 2 of the Statute, which vests 
the Tribunal with the jurisdiction to prosecute grave 
breaches of the 1949 Geneva Conventions. Delic con¬ 
tends that because Bosnia and Herzegovina did not “ac¬ 
cede” to the Geneva Conventions until 31 December 
1992, i.e., after tbe events alleged in the Indictment, his 
acts committed before that date cannot be prosecuted 
under tbe treaty regime of grave breaches. Delic also ar¬ 
gues that the Geneva Conventions do not constitute 
customary law. Therefore, in his opinion, the applica¬ 
tion of the Geneva Conventions to acts which occurred 
before tbe date of Bosnia and Herzegovina’s “accession” 
to tbem would violate tbe principle of legality or nullem 
crimen sine lege. All counts based on Article 2 of the 


Statute in the Indictment should, he argues, thus be 
dismissed. 

108. Tbe Prosecution contends that regardless of 
whether or not Bosnia and Herzegovina was bound by 
the Geneva Conventions qua treaty obligations at tbe 
relevant time, tbe grave breaches provisions of the Ge¬ 
neva Conventions reflected customary international 
law at all material times. Further, Bosnia and Herzego¬ 
vina was bound by the Geneva Conventions as a result 
of their instrument of succession deposited on 31 De¬ 
cember 1992, which took effect on the date on which 
Bosnia and Herzegovina became independent, 6 March 
1992. 

109. The Appeals Chamber first takes note of the 
“declaration of succession” deposited by Bosnia and 
Herzegovina on 31 December 1992 with the Swiss Fed¬ 
eral Council in its capacity as depositary of the 1949 
Geneva Conventions. 

110. Bosnia and Herzegovina’s declaration of suc¬ 
cession may be regarded as a “notification of succes¬ 
sion” which is now defined by the 1978 Vienna Con¬ 
vention on Succession of States in Respect of Treaties 
as “any notihcation, however phrased or named, made 
by a successor State expressing its consent to be consid¬ 
ered as bound by the treaty”. 132 Thus, in the case of 
the replacement of a State by several others, “a newly 
independent State which makes a notification of suc¬ 
cession [...] shall be considered a party to the treaty 
from the date of the succession of States or from the 
date of entry into force of the treaty, whichever is the 
later date. 133 The date of 6 March 1992 is generally ac¬ 
cepted as the official date of Bosnia and Herzegovina’s 
independence (when it became a sovereign State) and 
it may be considered that it became an official party to 
the Geneva Conventions from this date”. Indeed, the 
Swiss Federal Council subsequently notified the State 
parties to the Geneva Conventions that Bosnia and Her¬ 
zegovina “became a party to the Conventions [...] at the 
date of its independence, i.e. on 6 March 1992”.135 In 
this regard, the argument put forward by the appellants 
appears to confuse the concepts of “accession” and 
“succession”. 

111. Although Article 23(2) of the Convention also 
provides that pending notification of succession, the 
operation of the treaty in question shall be considered 
“suspended” between the new State and other parties 
to the treaty, the Appeals Chamber finds that in the 
case of this type of treaty, this provision is not applica¬ 
ble. This is because, for the following reasons, the Ap¬ 
peals Chamber confirms that the provisions applicable 
are binding on a State from creation. The Appeals 
Chamber is of the view that irrespective of any findings 
as to formal succession, Bosnia and Herzegovina would 
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in any event have succeeded to the Geneva Conven¬ 
tions under customary law, as this type of convention 
entails automatic succession, i.e., without the need for 
any formal confirmation of adherence by the successor 
State. It may be now considered in international law 
that there is automatic State succession to multilateral 
humanitarian treaties in the broad sense, i.e., treaties of 
universal character which express fundamental human 
rights. It is noteworthy that Bosnia and Herzegovina it¬ 
self recognised this principle before the ICJ. 

Convention on 23 July 1993. Although the Con¬ 
vention was not in force at the time relevant to the 
issue at hand, the provisions of relevance to the 
issue before the Appeals Chamber codify rules of 
customary international law, as has been recog¬ 
nised by State. See, e.g., Declaration of Tanganyika, 
1961, and the subsequent declarations made by 
new States since then (United Nations Legislative 
Series, ST/LEG/SER.B/14 p 177). The Appeals 
Chamber notes that the practice of international 
organisations (UN, ILO, ICRC) and States shows 
that there was a customary norm on succession de 
jure of States to general treaties, which applies au¬ 
tomatically to human rights treaties. 

112. It is indisputable that the Geneva Conven¬ 
tions fall within this category of universal multilateral 
treaties which reflect rules accepted and recognised by 
the international community as a whole. The Geneva 
Conventions enjoy nearly universal participation. 

113. In light of the object and purpose of the Gene¬ 
va Conventions, which is to guarantee the protection 
of certain fundamental values common to mankind in 
times of armed conflict, and of the customary nature of 
their provisions, the Appeals Chamber is in no doubt 
that State succession has no impact on obligations aris¬ 
ing out from these fundamental humanitarian conven¬ 
tions. In this regard, reference should be made to the 
Secretary-General’s Report submitted at the time of the 
establishment of the Tribunal, which specihcally lists 
the Geneva Conventions among the international hu¬ 
manitarian instruments which are “beyond any doubt 
part of customary law so that the problem of adherence 
of some but not all States to specihc conventions does 
not arise”. The Appeals Chamber finds further support 
for this position in the Tadic Jurisdiction Decision. 

114. Tor these reasons the Appeals Chamber finds 
that there was no gap in the protection afforded by the 
Geneva Conventions, as they, and the obligations aris¬ 
ing therefrom, were in force for Bosnia and Herzegovi¬ 
na at the time of the acts alleged in the Indictment. 

115. The Appeals Chamber dismisses this ground 
of appeal. 


III. GROUNDS OF APPEAL RELATING TO 
ARTICLE 3 OF THE STATUTE 

116. Delalic, Mucic and Delic challenge the Trial 
Chamber’s hndings that (1) offences within common 
Article 3 of the Geneva Conventions of 1949 are en¬ 
compassed within Article 3 of the Statute; (2) common 
Article 3 imposes individual criminal responsibility; 
and (3) that common Article 3 is applicable to interna¬ 
tional armed conflicts. The appellants argue that the 
Appeals Chamber should not follow its previous con¬ 
clusions in the Tadic Jurisdiction Decision, which, it is 
submitted, was wrongly decided. That Decision deter¬ 
mined that violations of common Article 3 were sub¬ 
jected to the Tribunal’s jurisdiction under Article 3 of 
its Statute, and that, as a matter of customary law, com¬ 
mon Article 3 was applicable to both internal and inter¬ 
national conflicts and entailed individual criminal re¬ 
sponsibility. The Prosecution submits that the 
appellants’ grounds should be rejected because they are 
not consistent with the Tadic Jurisdiction Decision, 
which the Appeals Chamber should follow. The Prose¬ 
cution contends that the grounds raised by the appel¬ 
lants for reopening the Appeals Chamber’s previous 
reasoning are neither founded nor sufficient. 

117. As noted by the parties, the issues raised in 
this appeal were previously addressed by the Appeals 
Chamber in the Tadic Jurisdiction Decision. In accor¬ 
dance with the principle set out in the Aleksovski Ap¬ 
peal Judgement, as enunciated in paragraph 8 of this 
Judgement, the Appeals Chamber will follow its Tadic 
jurisprudence on the issues, unless there exist cogent 
reasons in the interests of justice to depart from it. 

118. The grounds presented by the appellants raise 
three different issues in relation to common Article 3 
of the Geneva Conventions: (1) whether common Arti¬ 
cle 3 falls within the scope of Article 3 of the Tribunal’s 
Statute; (2) whether common Article 3 is applicable to 
international armed conflicts; (3) whether common Ar¬ 
ticle 3 imposes individual criminal responsibility. After 
reviewing the Tadic Jurisdiction Decision in respect of 
each of these issues to determine whether there exist 
cogent reasons to depart from it, the Appeals Chamber 
will turn to an analysis of the Trial Judgement to ascer¬ 
tain whether it applied the correct legal principles in 
disposing of the issues before it. 

119. As a preliminary issue, the Appeals Chamber 
will consider one of the appellants’ submissions con¬ 
cerning the status of the Tadic Jurisdiction Decision, 
which is relevant to the discussion of all three issues. 

120. In their grounds of appeal, the appellants in¬ 
vite the Appeals Chamber to reverse the position it took 
in the Tadic Jurisdiction Decision concerning the appli¬ 
cability of common Article 3 of the Geneva Conven- 
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tions under Article 3 of the Statute, and thus to revisit 
the issues raised. Delalic inter alia submits that the Ap¬ 
peals Chamber did not conduct a rigorous analysis at 
the time (suggesting also that there is a difference in na¬ 
ture between interlocutory appeals and post-judgement 
appeals) and that many of the issues raised now were 
not briefed or considered in the Tadic Jurisdiction De¬ 
cision. In the appellants’ view, the Decision was ren¬ 
dered per incuriam. Such a reason affecting a judgement 
was envisaged in the Aleksovski Appeal Judgement as 
providing a basis for departing from an earlier decision. 

121. As to the contention that the arguments 
which the appellants make now were not before the 
Appeals Chamber in Tadic, the Prosecution submits 
that it is not the case that they were not considered in 
the Tadic Jurisdiction Decision: the essence of most of 
the arguments now submitted by the appellants was ad¬ 
dressed and decided by the Appeals Chamber in that 
Decision. In relation to the argument that the Tadic Ju¬ 
risdiction Decision was not based on a rigorous analy¬ 
sis, the Prosecution submits that that Decision contains 
detailed reasoning and that issues decided in an inter¬ 
locutory appeal should not be regarded as having any 
lesser status than a decision of the Appeals Chamber 
given after the Trial Chamber’s judgement. Further, the 
Decision was not given per incuriam, as the Appeals 
Chamber focused specihcally on this issue, the argu¬ 
ments were extensive and many authorities were re¬ 
ferred to. In the Prosecution’s submission, there are 
therefore no reasons to depart from it. 

122. This Appeals Chamber is of the view that 
there is no reason why interlocutory decisions of the 
Appeals Chamber should be considered, as a matter of 
principle, as having any lesser status than a hnal deci¬ 
sion on appeal. The purpose of an appeal, whether on 
an interlocutory or on a hnal basis, is to determine the 
issues raised with duality. There is therefore no basis 
in the interlocutory status of the Tadic Jurisdiction De¬ 
cision to consider it as having been made per incuriam. 

A. Whether Common Article 3 of the Geneva 
Conventions Falls Within the Scope of Article 3 of 
the Statute 

1. What is the Applicable Law? 123. Article 3 of the 
Statute entitled “Violations of the Laws or Customs of 
War” reads: 

The International Tribunal shall have the power to 
prosecute persons violating the laws or customs of 
war. Such violations shall include, but not be limit¬ 
ed to: 

(a) employment of poisonous weapons or other 
weapons calculated to cause unnecessary suffering; 


(b) wanton destruction of cities, towns or villages, 
or devastation not justified by military necessity; 

(c) attack, or bombardment, by whatever means, 
of undefended towns, villages, dwellings, or build¬ 
ings; 

(d) seizure of, destruction or willful damage done 
to institutions dedicated to religion, charity and 
education, the arts and science, historic monu¬ 
ments and works of art and science; 

(e) plunder of public or private property. 

124. Common Article 3 of the Geneva Conven¬ 
tions provides in relevant parts that: 

In the case of armed conflict not of an international 
character occurring in the territory of one of the 
High Contracting Parties, each Party to the conflict 
shall be bound to apply, as a minimum, the follow¬ 
ing provisions: 

(1) Persons taking no active part in the hostilities, 
including members of armed forces who have laid 
down their arms and those placed hors de combat 
by sickness, wounds, detention, or any other 
cause, shall in all circumstances be treated hu¬ 
manely, without any adverse distinction founded 
on race, colour, religion or faith, sex, birth or 
wealth, or any other similar criteria. 

To this end, the following acts are and shall remain 
prohibited at any time and in anyplace whatsoever 
with respect to the above-mentioned persons: 

(a) Violence to life and person, in particular mur¬ 
der of all kinds, mutilation, cruel treatment and 
torture; 

(b) Taking of hostages; 

(c) Outrages upon personal dignity, in particular 
humiliating and degrading treatment; 

(d) The passing of sentences and the carrying out 
of executions without previous judgement pro¬ 
nounced by a regularly constituted court, affording 
all the judicial guarantees which are recognised as 
indispensable by civilised peoples. 

(2) The wounded and the sick shall be collected 
and cared for. 

125. In relation to the scope of Article 3 of the Stat¬ 
ute, the Appeals Chamber in the Tadic Jurisdiction De¬ 
cision held that Article 3 “is a general clause covering 
all violations of humanitarian law not falling under Ar¬ 
ticle 2 or covered by Articles 4 and 5”. It went on: 

Article 3 thus confers on the International Tribu¬ 
nal jurisdiction over any serious offence against in¬ 
ternational humanitarian law not covered by Arti- 
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cles 2, 4 or 5. Article 3 is a fundamental provision 
laying down that any “serious violation of interna¬ 
tional humanitarian law” must he prosecuted by 
the International Tribunal. In other words, Article 
3 functions as a residual clause designed to ensure 
that no serious violation of international humani¬ 
tarian law is taken away from the jurisdiction of 
the International Tribunal. Article 3 aims to make 
such jurisdiction watertight and inescapable. 

126. The conclusion of the Appeals Chamber was 
based on a careful analysis of the Secretary-General’s 
Report. The Appeals Chamber inter alia emphasised 
that the Secretary-General acknowledged that the 
Hague Regulations, annexed to the 1907 Hague Con¬ 
vention (IV) Respecting the Laws and Customs of War 
on Land, which served as a basis for Article 3 of the 
Statute, “have a broader scope than the Geneva Con¬ 
ventions, in that they cover not only the protection of 
victims of armed violence (civilians) or of those who 
no longer take part in the hostilities (prisoners of war), 
but also the conduct of hostilities”. The Appeals Cham¬ 
ber noted that, although the Secretary-General’s Report 
subsequently indicated “that the violations explicitly 
listed in Article 3 relate to Hague law not contained in 
the Geneva Conventions”, Article 3 contains the phrase 
“shall include but not be limited to”. The Appeals 
Chamber concluded: “Considering this list in the gen¬ 
eral context of the Secretary-General’s discussion of the 
Hague Regulations and international humanitarian law, 
we conclude that this list may be construed to include 
other infringements of international humanitarian 
law.” 

127. In support of its conclusion, the Appeals 
Chamber also relied on statements made by States in 
the Security Council at the time of the adoption of the 
Statute of the Tribunal, which “can be regarded as pro¬ 
viding an authoritative interpretation of Article 3 to the 
effect that its scope is much broader than the enumer¬ 
ated violations of Hague law”. The Appeals Chamber 
also relied on a teleological approach in its analysis of 
the provisions of the Statute. Reference was also made 
to the context and purpose of the Statute as a whole, 
and in particular to the fact that the Tribunal was estab¬ 
lished to prosecute “serious violations of international 
humanitarian law”. It continued: “Thus, if correctly in¬ 
terpreted, Article 3 fully realises the primary purpose 
of the establishment of the International Tribunal, that 
is, not to leave unpunished any person guilty of any 
such serious violation, whatever the context within 
which it may have been committed”. The Appeals 
Chamber concluded that Article 3 is intended to incor¬ 
porate violations of both Hague (conduct of war) and 
Geneva (protection of victims) law provided that cer¬ 


tain conditions, inter alia relating to the customary sta¬ 
tus of the rule, are met. 

128. The Appeals Chamber then went on to specify 
four requirements that must be met in order for a viola¬ 
tion of international humanitarian law to be subject to 
Article 3 of the Statute. The Appeals Chamber then 
considered the question of which such violations, when 
committed in internal conflicts, met these require¬ 
ments. It discussed in depth the existence of customary 
international humanitarian rules applicable to internal 
conflicts, and found that State practice had developed 
since the 1930s, to the effect that customary rules exist 
applicable to non-international conflicts. These rules 
include common Article 3 but also go beyond it to in¬ 
clude rules relating to the methods of warfare. 

129. The Appeals Chamber will now turn to the ar¬ 
guments of the appellants which discuss the Tadic Ju¬ 
risdiction Decision conclusions in order to determine 
whether there exist cogent reasons in the interests of 
justice to depart from them. 

130. In support of their submission that violations 
of common Article 3 are not within the jurisdiction of 
the Tribunal, the appellants argue that in adopting Arti¬ 
cle 3 of the Statute, the Security Council never intended 
to permit prosecutions under this Article for violations 
of common Article 3, and, had the Security Council in¬ 
tended to include common Article 3 within the ambit 
of Article 3, it would have expressly included it in Arti¬ 
cle 2 of the Statute, which deals with the law related to 
the protection of victims. In their opinion, an analysis 
of Article 3 of the Statute shows that it is limited to 
Hague law. A related argument presented by the appel¬ 
lants is that Article 3 can only be expanded to include 
offences which are comparable and lesser offences than 
those already listed, and not to include offences of 
much greater magnitude and of a completely different 
character. In support of their argument, the appellants 
also rely on a comparison of the ICTY and ICTR Stat¬ 
utes, as Article 4 of the ICTR Statute explicitly includes 
common Article 3. The appellants further argue that 
the Security Council viewed the conflict taking place 
in the former Yugoslavia as international, and accord¬ 
ingly provided for the prosecution of serious violations 
of humanitarian law in the context of an international 
conflict only. The Prosecution submits that the Appeals 
Chamber should follow its previous conclusion in the 
Tadic Jurisdiction Decision. 

131. As to the appellants’ argument based on the 
intention of the Security Council, the Appeals Chamber 
is of the view that the Secretary-General’s Report and 
the statements made by State representatives in the Se¬ 
curity Council at the time of the adoption of the Stat¬ 
ute, as analysed in Tadic, clearly support a conclusion 
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that the list of offences listed in Article 3 was meant to 
cover violations of all of the laws or customs of war, un¬ 
derstood broadly, in addition to those mentioned in the 
Article by way of example. Recourse to interpretative 
statements made by States at the time of the adoption 
of a resolution may be appropriately made by an inter¬ 
national court when ascertaining the meaning of the 
text adopted, as they constitute an important part of the 
legislative history of the Statute. These statements may 
shed light on some aspects of the drafting and adoption 
of the Statute as well as on its object and purpose, when 
no State contradicts that interpretation, as noted in 
Tadic.166 This is consistent with the accepted rules of 
treaty interpretation. 

132. The Appeals Chamber is similarly uncon¬ 
vinced by the appellants’ submission that it is illogical 
to incorporate violations of common Article 3 which 
are “Geneva law” rules, within Article 3 which covers 
“Hague law” rules. The Appeals Chamber in Tadic dis¬ 
cussed the evolution of the meaning of the expression 
“war crimes”. It found that war crimes have come to be 
understood as covering both Geneva and Hague law, 
and that violations of the laws or customs of war cover 
both types of rules. The traditional law of warfare con¬ 
cerning the protection of persons (both taking part and 
not taking part in hostilities) and property is now more 
correctly termed “international humanitarian law” and 
has a broader scope, including, for example, the Gene¬ 
va Conventions. The ICRC Commentary (GC IV) in¬ 
deed stated that “the Geneva Conventions form part of 
what are generally called the laws and customs of war, 
violations of which are commonly called war crimes”. 
Further, Additional Protocol I contains rules of both 
Geneva and Hague origin. 

133. Recent confirmation that a strict separation 
between Hague and Geneva law in contemporary inter¬ 
national humanitarian law based on the “type” of rules 
is no longer warranted may be found in Article 8 of the 
ICC Statute. This Article covers “War crimes” general¬ 
ly, namely grave breaches and “other serious violations 
of the laws and customs of war applicable in interna¬ 
tional armed conflict”; violations of common Article 3 
in non-international armed conflicts; and “other seri¬ 
ous violations of the laws and customs of war applica¬ 
ble in non-international armed conflict”. The Appeals 
Chamber thus confirms the view expressed in the Tadic 
Appeal Judgement that the expression “laws and cus¬ 
toms of war” has evolved to encompass violations of 
Geneva law at the time the alleged offences were com¬ 
mitted, and that consequently. Article 3 of the Statute 
may be interpreted as intending the incorporation of 
Geneva law rules. It follows that the appellants’ argu¬ 
ment that violations of common Article 3 cannot be in¬ 
cluded in Article 3 as they are of a different fails. 


134. Turning next to the appellants’ argument that 
common Article 3 would more logically be incorporat¬ 
ed in Article 2 of the Statute, the Appeals Chamber ob¬ 
serves that the Geneva Conventions themselves make 
a distinction between the grave breaches and other vio¬ 
lations of their provisions. The offences enumerated in 
common Article 3 may be considered as falling into the 
category of other serious violations of the Geneva Con¬ 
ventions, and are thus included within the general 
clause of Article 3. There is thus no apparent inconsis¬ 
tency in not including them in the scope of Article 2 
of the Statute. This approach based on a distinction be¬ 
tween the grave breaches of the Geneva Conventions 
and other serious violations of the Conventions, has 
also later been followed in the ICC Statute. 

135. As will be discussed below, the appellants’ ar¬ 
gument that the Security Council viewed the conflict 
as international, even if correct, would not be determi¬ 
native of the issue, as the prohibitions listed under 
common Article 3 are also applicable to international 
conflicts. It is, however, appropriate to note here that 
the Appeals Chamber does not share the view of the ap¬ 
pellants that the Security Council and the Secretary- 
General determined that the conflict in the former Yu¬ 
goslavia at the time of the creation of the Tribunal was 
international. In the Appeals Chamber’s view, the Sec¬ 
retary-General’s Report does not take a position as to 
whether the various conflicts within the former Yugo¬ 
slavia were international in character for purposes of 
the applicable law as of a particular date. The Statute 
was worded neutrally. Article 1 of the Statute entitled 
“Competence of the International Tribunal” vests the 
Tribunal with the power to prosecute “serious viola¬ 
tions of international humanitarian law committed in 
the territory of the former Yugoslavia since 1991”, 
making no reference to the nature of the conflict. This 
supports the interpretation that the Security Council in 
adopting the Statute was of the view that the question 
of the nature of the conflict should be judicially deter¬ 
mined by the Tribunal itself, the issue involving factual 
and legal questions. 

136. The Appeals Chamber thus finds no cogent 
reasons in the interests of justice to depart from its pre¬ 
vious jurisprudence concerning the question of wheth¬ 
er common Article 3 of the Geneva Conventions is in¬ 
cluded in the scope of Article 3 of the Statute. 

2. Did the Trial Chamber Follow the Tadic Jurisdic¬ 
tion Decision? 137. The Trial Chamber generally relied 
on the Tadic Jurisdiction Decision as it found “no rea¬ 
son to depart” from it. That the Trial Chamber accepted 
that common Article 3 is incorporated in Article 3 of 
the Statute appears clearly from the following findings. 
The Trial Chamber referred to paragraphs 87 and 91 of 
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the Tadic Jurisdiction Decision to describe the “division 
of labour between Articles 2 and 3 of the Statute”. The 
Trial Chamber went on to hold that “this Trial Cham¬ 
ber is in no doubt that the intention of the Security 
Council was to ensure that all serious violations of in¬ 
ternational humanitarian law, committed within the 
relevant geographical and temporal limits, were 
brought within the jurisdiction of the International Tri¬ 
bunal.” 

138. In respect of the customary status of common 
Article 3, the Trial Chamber found: 

While in 1949 the insertion of a provision concern¬ 
ing internal armed conflicts into the Geneva Con¬ 
ventions may have been innovative, there can be 
no question that the protections and prohibitions 
enunciated in that provision have come to form 
part of customary international law. As discussed 
at length by the Appeals Chamber, a corpus of law 
concerning the regulation of hostilities and protec¬ 
tion of victims in internal armed conflicts is now 
widely recognised. 

139. The Appeals Chamber therefore finds that the 
Trial Chamber correctly adopted the Appeals Cham¬ 
ber’s statement of the law in disposing of this issue. 

B. Whether Common Article 3 is Applicable to 
International Armed Conflicts 

1. What is the Applicable Law? 140. In the course of 
its discussion of the existence of customary rules of in¬ 
ternational humanitarian law governing internal armed 
conflicts, the Appeals Chamber in the Tadic Jurisdic¬ 
tion Decision observed a tendency towards the blurring 
of the distinction between interstate and civil wars as 
far as human beings are concerned. It then found that 
some treaty rules, and common Article 3 in particular, 
which constitutes a mandatory minimum code applica¬ 
ble to internal conflicts, had gradually become part of 
customary law. In support of its position that violations 
of common Article 3 are applicable regardless of the na¬ 
ture of the conflict, the Appeals Chamber referred to 
the ICJ holding in Nicaragua that the rules set out in 
common Article 3 reflect “elementary considerations of 
humanity” applicable under customary international 
law to any conflict. The ICJ in Nicaragua discussed the 
customary status of common Article 3 to the Geneva 
Conventions and held: 

Article 3 which is common to all four Geneva Con¬ 
ventions of 12 August 1949 dehnes certain rules to 
be applied in the armed conflicts of a non¬ 
international character. There is no doubt that, in 
the event of international armed conflicts, these 
rules also constitute a minimum yardstick, in addi¬ 


tion to the more elaborate rules which are also to 
apply to international conflicts; and they are rules 
which, in the Court’s opinion, reflect what the 
Court in 1949 called “elementary considerations of 
humanity” (Corfu Channel, Merits, I.C.J. Reports 
1949, p. 22; paragraph 215). 

Thus, relying on Nicaragua, the Appeals Chamber 
concluded: 

Therefore at least with respect to the minimum 
rules in common Article 3, the character of the 
conflict is irrelevant. 

141. The Appeals Chamber also considered that 
the procedural mechanism, provided for in common 
Article 3, inviting parties to internal conflicts to agree 
to abide by the rest of the Conventions, “reflect an un¬ 
derstanding that certain fundamental rules should 
apply regardless of the nature of the conflict.” The Ap¬ 
peals Chamber also found that General Assembly reso¬ 
lutions corroborated tbe existence of certain rules of 
war concerning tbe protection of civilians and property 
applicable in both internal and international armed 
conflicts. 

142. Referring to the Tadic Jurisdiction Decision, 
which the Trial Chamber followed, Delalic argues that 
the Appeals Chamber failed to properly consider the 
status of common Article 3, and in particular failed to 
analyse state practice and opinio juris, in support of its 
conclusion that it was, as a matter of customary inter¬ 
national law, applicable to international armed con¬ 
flicts. Further, in his opinion, the hndings of the ICJ on 
the customary status of common Article 3 and its appli¬ 
cability to both internal and international conflicts are 
dicta. The Prosecution is of the view that, as stated by 
the ICJ in Nicaragua, it is because common Article 3 
gives expression to elementary considerations of hu¬ 
manity, which are applicable irrespective of the nature 
of the conflict, that common Article 3 is applicable to 
international conflicts. 

143. It is indisputable that common Article 3, 
which sets forth a minimum core of mandatory rules, 
reflects the fundamental humanitarian principles 
which underlie international humanitarian law as a 
whole, and upon which the Geneva Conventions in 
their entirety are based. These principles, the object of 
which is the respect for the dignity of the human per¬ 
son, developed as a result of centuries of warfare and 
had already become customary law at the time of the 
adoption of the Geneva Conventions because they re¬ 
flect the most universally recognised humanitarian 
principles. These principles were codified in common 
Article 3 to constitute the minimum core applicable to 
internal conflicts, but are so fundamental that they are 
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regarded as governing both internal and international 
conflicts. In the words of the ICRC, the purpose of 
common Article 3 was to “ensur(e) respect for the few 
essential rules of humanity which all civilised nations 
consider as valid everywhere and under all circum¬ 
stances and as being above and outside war itself’. 
These rules may thus be considered as the “quintes¬ 
sence” of the humanitarian rules found in the Geneva 
Conventions as a whole. 

144. It is these very principles that the ICJ consid¬ 
ered as giving expression to fundamental standards of 
humanity applicable in all circumstances. 

145. That these standards were considered as re¬ 
flecting the principles applicable to the Conventions in 
their entirety and as constituting substantially similar 
core norms applicable to both types of conflict is clearly 
supported by the ICRC Commentary (GC IV): 

This minimum requirement in the case of non¬ 
international conflict, is a fortiori applicable in in¬ 
ternational armed conflicts. It proclaims the guid¬ 
ing principle common to all four Geneva Conven¬ 
tions, and from it each of them derives the essential 
provision around which it is built. 

146. This is entirely consistent with the logic and 
spirit of the Geneva Conventions; it is a “logical appli¬ 
cation of its fundamental principle”. Specihcally, in re¬ 
lation to the substantive rules set out in subparagraphs 
(1) (a)-(d) of common Article 3, the ICRC Commen¬ 
tary continues: 

The value of the provision is not limited to the held 
dealt with in Article 3. Representing, as it does, the 
minimum which must be applied in the least deter¬ 
minate of conflicts, its terms must a fortiori be re¬ 
spected in the case of international conflicts prop¬ 
er, when all the provisions of the Convention are 
applicable. For “the greater obligation includes the 
lesser”, as one might say. 

147. Common Article 3 may thus be considered as 
the “minimum yardstick” of rules of international hu¬ 
manitarian law of similar substance applicable to both 
internal and international conflicts. It should be noted 
that the rules applicable to international conflicts are 
not limited to the minimum rules set out in common 
Article 3, as international conflicts are governed by 
more detailed rules. The rules contained in common 
Article 3 are considered as applicable to international 
conflicts because they constitute the core of the rules 
applicable to such conflicts. There can be no doubt that 
the acts enumerated in inter alia subparagraphs (a), vi¬ 
olence to life, and (c), outrages upon personal dignity, 
are heinous acts “which the world public opinion hnds 
particularly revolting”. These acts are also prohibited 


in the grave breaches provisions of Geneva Convention 
IV, such as Article 147. Article 75 of Additional Proto¬ 
col I, applicable to international conflicts, also provides 
a minimum of protection to any person unable to claim 
a particular status. Its paragraph 75(2) is directly in¬ 
spired by the text of common Article 3. 

148. This interpretation is further conhrmed by a 
consideration of other branches of international law, 
and more particularly of human rights law. 

149. Both human rights and humanitarian law 
focus on respect for human values and the dignity of 
the human person. Both bodies of law take as their 
starting point the concern for human dignity, which 
forms the basis of a list of fundamental minimum stan¬ 
dards of humanity. The ICRC Commentary on the Ad¬ 
ditional Protocols refers to their common ground in the 
following terms: “This irreducible core of human 
rights, also known as ‘non-derogable rights’ corre¬ 
sponds to the lowest level of protection which can be 
claimed by anyone at anytime [...]”. 

The universal and regional human rights instru¬ 
ments and the Geneva Conventions share a common 
“core” of fundamental standards which are applicable 
at all times, in all circumstances and to all parties, and 
from which no derogation is permitted. The object of 
the fundamental standards appearing in both bodies of 
law is the protection of the human person from certain 
heinous acts considered as unacceptable by all civilised 
nations in all circumstances. 

150. It is both legally and morally untenable that 
the rules contained in common Article 3, which consti¬ 
tute mandatory minimum rules applicable to internal 
conflicts, in which rules are less developed than in re¬ 
spect of international conflicts, would not be applicable 
to conflicts of an international character. The rules of 
common Article 3 are encompassed and further devel¬ 
oped in the body of rules applicable to international 
conflicts. It is logical that this minimum be applicable 
to international conflicts as the substance of these core 
rules is identical. In the Appeals Chamber’s view, some¬ 
thing which is prohibited in internal conflicts is neces¬ 
sarily outlawed in an international conflict where the 
scope of the rules is broader. The Appeals Chamber is 
thus not convinced by the arguments raised by the ap¬ 
pellants and finds no cogent reasons to depart from its 
previous conclusions. 

2. Did the Trial Chamber Follow the Tadic Jurisdic¬ 
tion Decision? 151. The Trial Chamber found: 

While common Article 3 of the Geneva Conven¬ 
tions was formulated to apply to internal armed 
conflicts, it is also clear from the above discussion 
that its substantive prohibitions apply equally in 
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situations of international armed conflicts. Similar¬ 
ly, and as stated by the Appeals Chamber, the 
crimes falling under Article 3 of the Statute of the 
International Tribunal may be committed in either 
kind of conflicts. The Trial Chamber’s hnding that 
the conflict in Bosnia and Herzegovina in 1992 was 
of an international nature does not, therefore, im¬ 
pact upon the application of Article 3. 

152. The Trial Chamber therefore clearly followed 
the Appeals Chamber jurisprudence. 

C. Whether Common Article 3 Imposes Individual 
Criminal Responsibility 

1. What is the Applicable Law? 153. The Appeals 
Chamber in the Tadic Jurisdiction Decision, in analys¬ 
ing whether common Article 3 attracts individual crim¬ 
inal responsibility hrst noted that “common Article 3 
of the Geneva Conventions contains no explicit refer¬ 
ence to criminal liability for violation of its provisions”. 
Referring however to the hndings of the International 
Military Tribunal at Nuremberg that a hnding of indi¬ 
vidual criminal responsibility is not barred by the ab¬ 
sence of treaty provisions on punishment of breaches, 
provided certain conditions are fulhlled, it found: 

Applying the foregoing criteria to the violations at 
issue here, we have no doubt that they entail indi¬ 
vidual criminal responsibility, regardless of wheth¬ 
er they are committed in internal or international 
conflicts. Principles and rules of humanitarian law 
rehect “elementary considerations of humanity” 
widely recognised as the mandatory minimum for 
conduct in armed conflict of any kind. No one can 
doubt the gravity of the acts at issue, nor the inter¬ 
est of the international community in their prohi¬ 
bition. 

154. In the Appeals Chamber’s opinion, this con¬ 
clusion was also supported by “many elements of inter¬ 
national practice (which) show that States intend to 
criminalise serious breaches of customary rules and 
principles on internal conflicts”. Specihc reference was 
made to prosecutions before Nigerian courts, national 
military manuals, national legislation (including the 
law of the former Yugoslavia adopted by Bosnia and 
Herzegovina after its independence),204 and resolu¬ 
tions adopted unanimously by the Security Council. 

155. The Appeals Chamber found further support 
for its conclusion in the law of the former Yugoslavia 
as it stood at the time of the offences alleged in the In¬ 
dictment: 

Nationals of the former Yugoslavia as well as, at 
present, those of Bosnia-Herzegovina were there¬ 
fore aware, or should have been aware, that they 


were amenable to the jurisdiction of their national 

criminal courts in cases of violation of internation¬ 
al humanitarian law. 

156. Reliance was also placed by the Appeals 
Chamber on the agreement reached under the auspices 
of the ICRC on 22 May 1992, in order to conclude that 
the breaches of international law occurring within the 
context of the conflict, regarded as internal by the 
agreement, could be criminally sanctioned. 

157. The appellants contend that the evidence 
presented in the Tadic Jurisdiction Decision does not 
establish that common Article 3 is customary interna¬ 
tional law that creates individual criminal responsibili¬ 
ty because there is no showing of State practice and 
opinio juris. Additionally, the appellants submit that at 
the time of the adoption of the Geneva Conventions in 
1949, common Article 3 was excluded from the grave 
breaches system and thus did not fall within the 
scheme providing for individual criminal responsibili¬ 
ty. In their view, the position had not changed at the 
time of the adoption of Additional Protocol II in 1977. 
It is further argued that common Article 3 imposes du¬ 
ties on States only and is meant to be enforced by do¬ 
mestic legal systems. 

158. In addition, the appellants argue that solid ev¬ 
idence exists which demonstrates that common Article 
3 is not a rule of customary law which imposes liability 
on natural persons. Particular emphasis is placed on 
the ICTR Statute and the Secretary-General’s Report 
which states that common Article 3 was criminalised 
for the first time in the ICTR Statute. 

159. The Prosecution argues that the Tadic Juris¬ 
diction Decision previously disposed of the issue and 
should be followed. The Prosecution submits that, if vi¬ 
olations of the international laws of war have tradition¬ 
ally been regarded as criminal under international law, 
there is no reason of principle why once those laws 
came to be extended to the context of internal armed 
conflicts, their violation in that context should not have 
been criminal, at least in the absence of clear indica¬ 
tions to the contrary. It is further submitted that since 
1949, customary law and international humanitarian 
law have developed to such an extent that today univer¬ 
sal jurisdiction does not only exist in relation to the 
grave breaches of the Geneva Conventions but also in 
relation to other types of serious violations of interna¬ 
tional humanitarian law. The Prosecution contends 
that this conclusion is not contrary to the principle of 
legality, which does not preclude development of crim¬ 
inal law, so long as those developments do not crimina¬ 
lise conduct which at the time it was committed could 
reasonably have been regarded as legitimate. 
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160. Whereas, as a matter of strict treaty law, pro¬ 
vision is made only for the prosecution of grave breach¬ 
es committed within the context of an international 
conflict, the Appeals Chamber in Tadic found that as 
a matter of customary law, breaches of international 
humanitarian law committed in internal conflicts, in¬ 
cluding violations of common Article 3, could also at¬ 
tract individual criminal responsibility. 

161. Following the appellants’ argument, two dif¬ 
ferent regimes of criminal responsibility would exist 
based on the different legal characterisation of an 
armed conflict. As a consequence, the same horrendous 
conduct committed in an internal conflict could not be 
punished. The Appeals Chamber hnds that the argu¬ 
ments put forward by the appellants do not withstand 
scrutiny. 

162. As concluded by the Appeals Chamber in 
Tadic, the fact that common Article 3 does not contain 
an explicit reference to individual criminal liability 
does not necessarily bear the consequence that there is 
no possibility to sanction criminally a violation of this 
rule. The IMT indeed followed a similar approach, as 
recalled in the Tadic Jurisdiction Decision when the 
Appeals Chamber found that a hnding of individual 
criminal responsibility is not barred by the absence of 
treaty provisions on punishment of breaches. The Nu¬ 
remberg Tribunal clearly established that individual 
acts prohibited by international law constitute criminal 
offences even though there was no provision regarding 
the jurisdiction to try violations: “Crimes against inter¬ 
national law are committed by men, not by abstract en¬ 
tities, and only by punishing individuals who commit 
such crimes can the provisions of international law be 
enforced”. 

163. The appellants argue that the exclusion of 
common Article 3 from the Geneva Conventions grave 
breaches system, which provides for universal jurisdic¬ 
tion, has the necessary consequence that common Arti¬ 
cle 3 attracts no individual criminal responsibility. This 
is misconceived. In the Appeals Chamber’s view, the 
appellants’ argument fails to make a distinction be¬ 
tween two separate issues, the issue of criminalisation 
on the one hand, and the issue of jurisdiction on the 
other. Criminalisation may be dehned as the act of out¬ 
lawing or making illegal certain behaviour. Jurisdiction 
relates more to the judicial authority to prosecute those 
criminal acts. These two concepts do not necessarily al¬ 
ways correspond. The Appeals Chamber is in no doubt 
that the acts enumerated in common Article 3 were in¬ 
tended to be criminalised in 1949, as they were clearly 
intended to be illegal within the international legal 
order. The language of common Article 3 clearly pro¬ 
hibits fundamental offences such as murder and tor¬ 


ture. However, no jurisdictional or enforcement mech¬ 
anism was provided for in the Geneva Conventions at 
the time. 

164. This interpretation is supported by the provi¬ 
sions of the Geneva Conventions themselves, which 
impose on State parties the duty “to respect and ensure 
respect for the present Conventions in all circum¬ 
stances”. Common Article 1 thus imposes upon State 
parties, upon ratihcation, an obligation to implement 
the provisions of the Geneva Conventions in their do¬ 
mestic legislation. This obligation clearly covers the 
Conventions in their entirety and this obligation thus 
includes common Article 3. The ICJ in the Nicaragua 
case found that common Article 1 also applies to inter¬ 
nal conflicts. 

165. In addition, the third paragraph of Article 146 
of Geneva Convention IV, after setting out the univer¬ 
sal jurisdiction mechanism applicable to grave breach¬ 
es, provides: 

Each High Contracting Party shall take measures 
necessary for the suppression of all acts contrary 
to the provisions of the present Convention other 
than the grave breaches dehned in the following 
Article. 

166. The ICRC Commentary (GC IV) stated in re¬ 
lation to this provision that “there is no doubt that 
what is primarily meant is the repression of breaches 
other than the grave breaches listed and only in the sec¬ 
ond place administrative measures to ensure respect for 
the provisions of the Convention”. It then concluded: 

This shows that all breaches of the Convention 
should be repressed by national legislation. The 
Contracting Parties who have taken measures to 
repress the various grave breaches of the Conven¬ 
tion and have hxed an appropriate penalty in each 
case should at least insert in their legislation a gen¬ 
eral clause providing for the punishment of other 
breaches. Furthermore, under the terms of this 
paragraph, the authorities of the Contracting Par¬ 
ties should give all those subordinate to them in¬ 
structions in conformity with the Convention and 
should institute judicial or disciplinary punish¬ 
ment for breaches of the Convention. 

167. This, in the Appeals Chamber’s view, clearly 
demonstrates that, as these provisions do not provide 
for exceptions, the Geneva Conventions envisaged that 
violations of common Article 3 could entail individual 
criminal responsibility under domestic law, which is 
accepted by the appellants. The absence of such legisla¬ 
tion providing for the repression of such violations 
would, arguably, be inconsistent with the general obli¬ 
gation contained in common Article 1 of the Conven¬ 
tions. 
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168. As referred to by the Appeals Chamber in the 
Tadic Jurisdiction Decision, States have adopted do¬ 
mestic legislation providing for the prosecution of vio¬ 
lations of common Article 3. Since 1995, several more 
States have adopted legislation criminalising violations 
of common Article 3, thus further confirming the con¬ 
clusion that States regard violations of common Article 
3 as constituting crimes. Prosecutions based on com¬ 
mon Article 3 under domestic legislation have also 
taken place. 

169. The Appeals Chamber is also not convinced 
by the appellants’ submission that sanctions for viola¬ 
tions of common Article 3 are intended to be enforced 
at the national level only. In this regard, the Appeals 
Chambers refers to its previous conclusion on the cus¬ 
tomary nature of common Article 3 and its incorpora¬ 
tion in Article 3 of the Statute. 

170. The argument that the ICTR Statute, which is 
concerned with an internal conflict, made violations of 
common Article 3 subject to prosecution at the interna¬ 
tional level, in the Appeals Chamber’s opinion, rein¬ 
forces this interpretation. The Secretary-General’s 
statement that violations of common Article 3 of the 
Geneva Conventions were criminalised for the first 
time, meant that provisions for international jurisdic¬ 
tion over such violations were expressly made for the 
first time. This is so because the Security Council when 
it established the ICTR was not creating new law but 
was inter alia codifying existing customary rules for the 
purposes of the jurisdiction of the ICTR. In the Appeals 
Chamber’s view, in establishing this Tribunal, the Se¬ 
curity Council simply created an international mecha¬ 
nism for the prosecution of crimes which were already 
the subject of individual criminal responsibility. 

171. The Appeals Chamber is unable to hnd any 
reason of principle why, once the application of rules 
of international humanitarian law came to be extended 
(albeit in an attenuated form) to the context of internal 
armed conflicts, their violation in that context could 
not be criminally enforced at the international level. 
This is especially true in relation to prosecution con¬ 
ducted by an international tribunal created by the UN 
Security Council, in a situation where it specifically 
called for the prosecution of persons responsible for vi¬ 
olations of humanitarian law in an armed conflict re¬ 
garded as constituting a threat to international peace 
and security pursuant to Chapter VII of the UN Char¬ 
ter. 

172. In light of the fact that the majority of the con¬ 
flicts in the contemporary world are internal, to main¬ 
tain a distinction between the two legal regimes and 
their criminal consequences in respect of similarly 
egregious acts because of the difference in nature of the 


conflicts would ignore the very purpose of the Geneva 
Conventions, which is to protect the dignity of the 
human person. 

173. The Appeals Chamber is similarly uncon¬ 
vinced by the appellants’ argument that such an inter¬ 
pretation of common Article 3 violates the principle of 
legality. The scope of this principle was discussed in 
the Aleksovski Appeal Judgement, which held that the 
principle of nullem crimen sine lege does not prevent a 
court from interpreting and clarifying the elements of 
a particular crime. It is universally acknowledged that 
the acts enumerated in common Article 3 are wrongful 
and shock the conscience of civilised people, and thus 
are, in the language of Article 15(2) of the ICCPR, 
“criminal according to the general principles of law re¬ 
cognised by civilised nations.” 

174. The Appeals Chamber is unable to hnd any 
cogent reasons in the interests of justice to depart from 
the conclusions on this issue in the Tadic Jurisdiction 
Decision. 

2. Did the Trial Chamber Apply the Correct Legal 
Principles? 175. The Appeals Chamber notes that the 
appellants raised before the Trial Chamber the same ar¬ 
guments now raised in this appeal. The Trial Chamber 
held: 

Once again, this is a matter which has been ad¬ 
dressed by the Appeals Chamber in the Tadic Juris¬ 
diction Decision and the Trial Chamber sees no 
reason to depart from its hndings. In its Decision, 
the Appeals Chamber examines various national 
laws as well as practice, to illustrate that there are 
many instances of penal provisions for violations 
of the laws applicable in internal armed conflicts. 
From these sources, the Appeals Chamber extrapo¬ 
lates that there is nothing inherently contrary to 
the concept of individual criminal responsibility 
for violations of common Article 3 of the Geneva 
Conventions and that, indeed, such responsibility 
does ensue. 

176. It then concluded: 

The fact that the Geneva Conventions themselves 
do not expressly mention that there shall be crimi¬ 
nal liability for violations of common Article 3 
clearly does not in itself preclude such liability. 
Furthermore, identification of the violation of cer¬ 
tain provisions of the Conventions as constituting 
“grave breaches” and thus subject to mandatory 
universal jurisdiction, certainly cannot be inter¬ 
preted as rendering all of the remaining provisions 
of the Conventions as without criminal sanction. 
While “grave breaches” must be prosecuted and 
punished by all States, “other” breaches of the Ge- 
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neva Conventions may be so. Consequently, an in¬ 
ternational tribunal such as this must also he per¬ 
mitted to prosecute and punish such violations of 
the Conventions. 

177. In support of this conclusion, which fully ac¬ 
cords with the position taken by the Appeals Chamber, 
the Trial Chamber went on to refer to the ILC Draft 
Code of Crimes against the Peace and Security of Man¬ 
kind and the ICC Statute. The Trial Chamber was care¬ 
ful to emphasise that although “these instruments were 
all drawn up after the acts alleged in the Indictment, 
they serve to illustrate the widespread conviction that 
the provisions of common Article 3 are not incompati¬ 
ble with the attribution of individual criminal responsi¬ 
bility”. 

178. In relation to the ICTR Statute and the Secre¬ 
tary-General’s statement in his ICTR report that com¬ 
mon Article 3 was criminalised for the first time, the 
Trial Chamber held: “the United Nations cannot 
‘criminalise’ any of the provisions of international hu¬ 
manitarian law by the simple act of granting subject- 
matter jurisdiction to an international tribunal. The In¬ 
ternational Tribunal merely identifies and applies exist¬ 
ing customary international law and, as stated above, 
this is not dependent upon an express recognition in 
the Statute of the content of that custom, although ex¬ 
press reference may be made, as in the Statute of the 
ICTR”. This statement is fully consistent with the Ap¬ 
peals Chamber’s finding that the lack of explicit refer¬ 
ence to common Article 3 in the Tribunal’s Statute does 
not warrant a conclusion that violations of common Ar¬ 
ticle 3 may not attract individual criminal responsibili¬ 
ty- 

179. The Trial Chamber’s holding in respect of the 
principle of legality is also consonant with the Appeals 
Chamber’s position. The Trial Chamber made reference 
to Article 15 of the ICCPR, and to the Criminal Code 
of the SFRY, adopted by Bosnia and Herzegovina, be¬ 
fore concluding: 

It is undeniable that acts such as murder, torture, 
rape and inhuman treatment are criminal accord¬ 
ing to “general principles of law” recognised by all 
legal systems. Hence the caveat contained in Arti¬ 
cle 15, paragraph 2, of the ICCPR should be taken 
into account when considering the application of 
the principle of nullum crimen sine lege in the pres¬ 
ent case. The purpose of this principle is to prevent 
the prosecution and punishment of an individual 
for acts which he reasonably believed to be lawful 
at the time of their commission. It strains credibili¬ 
ty to contend that the accused would not recognise 
the criminal nature of the acts alleged in the Indict¬ 
ment. The fact that they could not foresee the cre¬ 


ation of an International Tribunal which would be 
the forum for prosecution is of no consequence. 

180. The Appeals Chamber fully agrees with this 
statement and finds that the Trial Chamber applied the 
correct legal principles in disposing of the issues before 
it. 

181. It follows that the appellants’ grounds of ap¬ 
peal fail. 

IV. GROUNDS OF APPEAL CONCERNING 
COMMAND RESPONSIBILITY 

182. In the present appeal, Mucic and the Prosecu¬ 
tion have filed grounds of appeal which relate to the 
principles of command responsibility. Article 7(3) of 
the Statute, “Individual criminal responsibility”, pro¬ 
vides that: 

The fact that any of the acts referred to in articles 
2 to 5 of the present Statute was committed by a 
subordinate does not relieve his superior of crimi¬ 
nal responsibility if he knew or had reason to know 
that the subordinate was about to commit such 
acts or had done so and the superior failed to take 
the necessary and reasonable measures to prevent 
such acts or to punish the perpetrators thereof. 

A. The Ninth Ground of Appeal of Mucic 

183. The ninth ground of Mucic’s appeal alleges 
both a legal and factual error on the part of the Trial 
Chamber in finding that Mucic had, at the time when 
the crimes concerned in this case were being commit¬ 
ted, the de facto authority of a commander in the Cele¬ 
bici camp. Most of the arguments presented by Mucic 
are concerned with the Trial Chamber’s factual find¬ 
ings. The Prosecution argues that Mucic’s ground be 
denied. 

184. The Appeals Chamber understands that the 
remedy desired by the appellant in this ground of ap¬ 
peal is an acquittal of those convictions based on his 
command responsibility. 

185. The Appeals Chamber will first consider the 
issue of whether a superior may be held liable for the 
acts of subordinates on the basis of de facto authority, 
before turning to the arguments relating to alleged er¬ 
rors of fact. 

1. de facto Authority as a Basis for a Finding of Superi¬ 
or Responsibility in International Law 186. In his 
brief, Mucic appeared to contest the issue of whether 
a de facto status is sufficient for the purpose of ascribing 
criminal responsibility under Article 7(3) of the Stat¬ 
ute. It is submitted that de facto status must be equiva¬ 
lent to de jure status in order for a superior to be held 
responsible for the acts of subordinates. He submits 
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that a person in a position of de facto authority must 
be shown to wield the same kind of control over subor¬ 
dinates as dejure superiors. In the appellant’s view, the 
approach taken by the Trial Chamber that the absence 
of formal legal authority, in relation to civilian and mil¬ 
itary structures, does not preclude a finding of superior 
responsibility, “comes too close to the concept of strict 
responsibility”. Further, Mucic interprets Article 28 of 
the ICC Statute as limiting the application of the doc¬ 
trine of command responsibility to “commanders or 
those effectively acting as commanders”. He submits 
that “the law relating to de jure/de facto command re¬ 
sponsibility is far from certain” and that the Appeals 
Chamber should address the issue. 

187. The Prosecution argues that Mucic has failed 
to adduce authorities to support his argument that the 
Trial Chamber erred in hnding Mucic to be a de facto 
superior. In its view, the finding of the de facto respon¬ 
sibility does not amount to a form of strict liability, and 
de facto authority does not have to possess certain fea¬ 
tures of dejure authority. It is submitted that Mucic has 
not identified any legal basis for alleging that the Trial 
Chamber has erred in holding that the doctrine of com¬ 
mand responsibility applies to civilian superiors. 

188. The Trial Chamber found: 

[...] a position of command is indeed a necessary pre¬ 
condition for the imposition of command responsi¬ 
bility. However, this statement must be qualified 
by the recognition that the existence of such a posi¬ 
tion cannot he determined by reference to formal sta¬ 
tus alone. Instead, the factor that determines liabili¬ 
ty for this type of criminal responsibility is the 
actual possession, or non-possession, of powers of 
control over the actions of subordinates. According¬ 
ly, formal designation as a commander should not 
be considered to be a necessary prerequisite for 
command responsibility to attach, as such respon¬ 
sibility may be imposed by virtue of a person’s de 
facto, as well as dejure, position as a commander. 

189. It is necessary to consider hrst the notion of 
command or superior authority within the meaning of 
Article 7(3) of the Statute before examining the specihc 
issue of de facto authority. Article 87 (3) of Additional 
Protocol I to the 1949 Geneva Conventions provides: 

The High Contracting Parties and Parties to the 
conflict shall require any commander who is aware 
that subordinates or other persons under his control 
are going to commit or have committed a breach 
of the Conventions or of his Protocol, to initiate 
such steps as are necessary to prevent such viola¬ 
tions of the Conventions or this Protocol, and, 
where appropriate, to initiate disciplinary or penal 
action against violators thereof. 


190. The Blaskic Judgement, referring to the Trial 
Judgement and to Additional Protocol 1, construed con¬ 
trol in terms of the material ability of a commander to 
punish: 

What counts is his material ability, which instead 
of issuing orders or taking disciplinary action may 
entail, for instance, submitting reports to the com¬ 
petent authorities in order for proper measures to 
be taken. 

191. In respect of the meaning of a commander or 
superior as laid down in Article 7(3) of the Statute, the 
Appeals Chamber held in Aleksovski: 

Article 7(3) provides the legal criteria for com¬ 
mand responsibility, thus giving the word “com¬ 
mander” a juridical meaning, in that the provision 
becomes applicable only where a superior with the 
required mental element failed to exercise his pow¬ 
ers to prevent subordinates from committing of¬ 
fences or to punish them afterwards. This necessar¬ 
ily implies that a superior must have such powers 
prior to his failure to exercise them. If the facts of 
a case meet the criteria for the authority of a supe¬ 
rior as laid down in Article 7(3), the legal hnding 
would be that an accused is a superior within the 
meaning of that provision. 

192. Under Article 7(3), a commander or superior 
is thus the one who possesses the power or authority 
in either a dejure or a de facto form to prevent a subor¬ 
dinate’s crime or to punish the perpetrators of the 
crime after the crime is committed. 

193. The power or authority to prevent or to pun¬ 
ish does not solely arise from de jure authority con¬ 
ferred through official appointment. In many contem¬ 
porary conflicts, there may be only de facto, self- 
proclaimed governments and therefore de facto armies 
and paramilitary groups subordinate thereto. Com¬ 
mand structure, organised hastily, may well be in disor¬ 
der and primitive. To enforce the law in these circum¬ 
stances requires a determination of accountability not 
only of individual offenders but of their commanders 
or other superiors who were, based on evidence, in 
control of them without, however, a formal commis¬ 
sion or appointment. A tribunal could find itself power¬ 
less to enforce humanitarian law against de facto superi¬ 
ors if it only accepted as proof of command authority 
a formal letter of authority, despite the fact that the su¬ 
periors acted at the relevant time with all the powers 
that would attach to an officially appointed superior or 
commander. 

194. In relation to Mucic’s responsibility, the Trial 
Chamber held: 

[...] whereas formal appointment is an important 
aspect of the exercise of command authority or su- 
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perior authority, the actual exercise of authority in 
the absence of a formal appointment is sufficient 
for the purpose of incurring criminal responsibili¬ 
ty. Accordingly, the factor critical to the exercise 
of command responsibility is the actual possession, 
or non-possession, of powers of control over the 
actions of the subordinates. 

195. The Trial Chamber, prior to making this state¬ 
ment in relation to the case of Mucic, had already con¬ 
sidered the origin and meaning of de facto authority 
with reference to existing practice. Based on an analysis 
of World War II jurisprudence, the Trial Chamber also 
concluded that the principle of superior responsibility 
reflected in Article 7(3) of the Statute encompasses po¬ 
litical leaders and other civilian superiors in positions 
of authority. The Appeals Chamber finds no reason to 
disagree with the Trial Chamber’s analysis of this juris¬ 
prudence. The principle that military and other superi¬ 
ors may be held criminally responsible for the acts of 
their subordinates is well-established in conventional 
and customary law. The standard of control reflected 
in Article 87(3) of Additional Protocol I may be consid¬ 
ered as customary in nature. In relying upon the word¬ 
ing of Articles 86 and 87 of Additional Protocol 1 to 
conclude that “it is clear that the term ‘superior’ is suffi¬ 
ciently broad to encompass a position of authority 
based on the existence of de facto powers of control”, 
the Trial Chamber properly considered the issue in 
finding the applicable law. 

196. “Command”, a term which does not seem to 
present particular controversy in interpretation, nor¬ 
mally means powers that attach to a military superior, 
whilst the term “control”, which has a wider meaning, 
may encompass powers wielded by civilian leaders. In 
this respect, the Appeals Chamber does not consider 
that the rule is controversial that civilian leaders may 
incur responsibility in relation to acts committed by 
their subordinates or other persons under their effec¬ 
tive control. Effective control has been accepted, in¬ 
cluding in the jurisprudence of the Tribunal, as a stan¬ 
dard for the purposes of determining superior 
responsibility. The Blalkic Trial Chamber for instance 
endorsed the finding of the Trial Judgement to this ef¬ 
fect. The showing of effective control is required in 
cases involving both dejure and de facto superiors. This 
standard has more recently been reaffirmed in the ICC 
Statute, Article 28 of which reads in relevant parts: 

In addition to other grounds of criminal responsi¬ 
bility under this Statute for crimes within the juris¬ 
diction of the Court; 

(a) A military commander or person effectively act¬ 
ing as a military commander shall be criminally re¬ 
sponsible for crimes within the jurisdiction of the 


Court committed by forces under his or her effec¬ 
tive command and control, or effective authority 
and control as the case may be, as a result of his 
or her failure to exercise control properly over 
such forces, [...] 

(b) With respect to superior and subordinate rela¬ 
tionships not described in paragraph (a), a superi¬ 
or shall be criminally responsible for crimes within 
the jurisdiction of the Court committed by subor¬ 
dinates under his or her effective authority and 
control, as a result of his or her failure to exercise 
control properly over such subordinates [...] 

197. In determining questions of responsibility it 
is necessary to look to effective exercise of power or 
control and not to formal titles. This would equally 
apply in the context of criminal responsibility. In gen¬ 
eral, the possession of de jure power in itself may not 
suffice for the finding of command responsibility if it 
does not manifest in effective control, although a court 
may presume that possession of such power prima facie 
results in effective control unless proof to the contrary 
is produced. The Appeals Chamber considers that the 
ability to exercise effective control is necessary for the 
establishment of de facto command or superior respon¬ 
sibility and thus agrees with the Trial Chamber that the 
absence of formal appointment is not fatal to a finding 
of criminal responsibility, provided certain conditions 
are met. Mucic’s argument that de facto status must be 
equivalent to dejure status for the purposes of superior 
responsibility is misplaced. Although the degree of con¬ 
trol wielded by a dejure or de facto superior may take 
different forms, a de facto superior must be found to 
wield substantially similar powers of control over sub¬ 
ordinates to be held criminally responsible for their 
acts. The Appeals Chamber therefore agrees with the 
Trial Chamber’s conclusion: 

While it is, therefore, the Trial Chamber’s conclu¬ 
sion that a superior, whether military or civilian, 
may be held liable under the principle of superior 
responsibility on the basis of his de facto position 
of authority, the fundamental considerations un¬ 
derlying the imposition of such responsibility must 
be borne in mind. The doctrine of command respon¬ 
sibility is ultimately predicated upon the power of the 
superior to control the acts of his subordinates. A 
duty is placed upon the superior to exercise this 
power so as to prevent and repress the crimes com¬ 
mitted by his subordinates, and a failure by him to 
do so in a diligent manner is sanctioned by the im¬ 
position of individual criminal responsibility in ac¬ 
cordance with the doctrine. It follows that there is 
a threshold at which persons cease to possess the nec¬ 
essary powers of control over the actual perpetrators 
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of offences and, accordingly, cannot properly be con¬ 
sidered their “superiors” within the meaning of Arti¬ 
cle 7(3) of the Statute. While the Trial Chamber 
must at all times be alive to the realities of any 
given situation and be prepared to pierce such veils 
of formalism that may shield those individuals car¬ 
rying the greatest responsibility for heinous acts, 
great care must he taken lest an injustice be commit¬ 
ted in holding individuals responsible for the acts of 
others in situations where the link of control is absent 
or too remote. 

Accordingly, it is the Trial Chamber’s view that, in 
order for the principle of superior responsibility to 
be applicable, it is necessary that the superior have 
effective control over the persons committing the un¬ 
derlying violations of international humanitarian 
law, in the sense of having the material ability to pre¬ 
vent and punish the commission of these offences. 
With the caveat that such authority can have a de 
facto as well as a dejure character, the Trial Cham¬ 
ber accordingly shares the view expressed by the 
International Law Commission that the doctrine of 
superior responsibility extends to civilian superi¬ 
ors only to the extent that they exercise a degree 
of control over their subordinates which is similar 
to that of military commanders. 

198. As long as a superior has effective control over 
subordinates, to the extent that he can prevent them 
from committing crimes or punish them after they 
committed the crimes, he would be held responsible for 
the commission of the crimes if he failed to exercise 
such abilities of control. 

199. The remainder of Mucic’s ground of appeal 
concerns the sufficiency of the evidence regarding the 
existence of his de facto authority. This poses a question 
of fact, which the Appeals Chamber will now consider. 

2. The Trial Chamber’s Factual Findings 200. At the 
appeal hearing, Mucic argued that the Trial Chamber’s 
reliance on the evidence cited in the Trial Judgement 
in support of the hnding that he exercised superior au¬ 
thority was unreasonable. He made a number of argu¬ 
ments which were ultimately directed to his central 
contention that the evidence was insufficient to sup¬ 
port a conclusion that he was a de facto commander for 
the entire period of time set forth in the Indictment. His 
submissions particularly emphasised that he had no au¬ 
thority in the camp during the months of May, June, 
or July of 1992. 

201. At the hearing, the Prosecution submitted 
that it was open to a reasonable Trial Chamber to con¬ 
clude from the evidence as a whole that Mucic was 
commander of the Celebici camp throughout the peri¬ 


od referred to in the Indictment. It was argued that 
Mucic has not shown that the Trial Chamber has been 
unreasonable in its evaluation of evidence, and that it 
is a reasonable inference of the Trial Chamber that 
Mucic wielded a degree of control and authority in the 
Celebici camp, drawn from the fact that he had the abil¬ 
ity to assist detainees. 

3. Discussion 202. In respect of a factual error alleged 
on appeal, the Tadic Appeal Judgement provides the 
test that: 

It is only where the evidence relied on by the Trial 
Chamber could not reasonably have been accepted 
by any reasonable person that the Appeals Cham¬ 
ber can substitute its own hnding for that of the 
Trial Chamber. 

203. In the appeal of Furund’ija, the Appeals 
Chamber declined to conduct an independent assess¬ 
ment of the evidence admitted at trial, as requested by 
the appellants, understood as a request for de novo re¬ 
view, and took the view that “[t]his Chamber does not 
operate as a second Trial Chamber.” 

204. In paragraphs 737-767 of the Trial Judge¬ 
ment, a thorough analysis of evidence led the Trial 
Chamber to conclude that Mucic “had all the powers 
of a commander” in the camp. The conclusion was also 
based on Mucic’s own admission that he had “necessary 
disciplinary powers”. Mucic, who disputes this conclu¬ 
sion on appeal, must persuade the Appeals Chamber 
that the conclusion is one which could not have rea¬ 
sonably been made by a reasonable tribunal of fact, so 
that a miscarriage of justice has occurred. 

205. The Appeals Chamber notes that Mucic ar¬ 
gued at trial to the effect that, in the absence of any doc¬ 
ument formally appointing him to the position of com¬ 
mander or warden of the camp, it was not shown what 
authority he had over the camp personnel. On appeal, 
he repeats this argument, and reiterates some of his ob¬ 
jections made at trial in respect of the Prosecution evi¬ 
dence which was accepted by the Trial Chamber as 
showing that he had de facto authority in the camp in 
the period alleged in the Indictment. 

206. Having concluded that “the actual exercise of 
authority in the absence of a formal appointment is suf- 
hcient for the purpose of incurring criminal responsi¬ 
bility” provided that the de facto superior exercises ac¬ 
tual powers of control, the Trial Chamber considered 
the argument of Mucic that he had no “formal authori¬ 
ty”. It looked at the following factors to establish that 
Mucic had de facto authority: Mucic’s acknowledge¬ 
ment of his having authority over the Celebici camp 
since 27 July 1992, the submission in the defence clos¬ 
ing brief that Mucic used his “limited” authority to pre- 
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vent crimes and to order that the detainees not be mis¬ 
treated and that the offenders tried to conceal offences 
from him, the defence statement that when Mucic was 
at the camp, there was “far greater” discipline than 
when he was absent, the evidence that co-defendant 
Delic told the detainees that Mucic was commander, 
the evidence that he arranged for the transfer of detain¬ 
ees, his classifying of detainees for the purpose of con¬ 
tinued detention or release, his control of guards, and 
the evidence that he had the authority to release prison¬ 
ers. At trial, the Trial Chamber accepted this body of 
evidence. The Appeals Chamber considers that it has 
not been shown that the Trial Chamber erred in accept¬ 
ing tbe evidence which led to the finding that Mucic 
was commander of the camp and as such exercised 
command responsibility. 

207. Mucic argues that the Trial Chamber failed to 
explain on what date he became commander of the 
camp. The Trial Chamber found: 

208. Tbe Appeals Chamber can see no reason wby 
the Trial Chamber’s conclusion that it was unnecessary 
to make a finding as to the exact date of his appoint¬ 
ment — as opposed to his status during the relevant pe¬ 
riod — was unreasonable. 

209. Mucic claims that he had no authority of 
whatever nature during the months of May, June and 
July of 1992. The Indictment defined the relevant peri¬ 
od in which Mucic was commander of the camp to be 
“from approximately May 1992 to November 1992”. 
The offences of subordinates upon which the relevant 
charges against Mucic were based took place during 
that period. The Appeals Chamber notes that the Trial 
Judgement considered the objection of Mucic to the ev¬ 
idence which was adduced to show that he was present 
in the camp in May 1992. The objection was made 
through the presentation of defence evidence, which 
was rejected by tbe Trial Chamber as being inconclu¬ 
sive. On this point, the Appeals Chamber observes that 
Mucic did not challenge the testimony of certain wit¬ 
nesses which was adduced to show that Mucic was not 
only present in the camp but in a position of authority 
in the months of May, June and July of 1992. Reference 
is made to the evidence given by Witness D, who was 
a member of the Military Investigative Commission in 
the camp and worked closely with Mucic in the classifi¬ 
cation of the detainees. The Trial Chamber was “com¬ 
pletely satisfied” with this evidence. The witness testi¬ 
fied that Mucic was present at the meeting of the 
Military Investigative Commission held in early June 
1992 to discuss the classification and continued deten¬ 
tion or release of the detainees. It is also noteworthy 
that, in relation to a finding in the case of Delic, it was 
found that the Military Investigative Commission only 


conducted interviews with detainees after informing 
Mucic, or Delic when the former was absent, and that 
only Mucic and Delic had access to the files of the Com¬ 
mission. Further, Mucic conceded in his interview with 
the Prosecution that he went to the camp as early as 20 
May 1992. Moreover, Grozdana ]ecez, a former detain¬ 
ee at the camp, was interrogated by Mucic in late May 
or early June 1992. The Appeals Chamber is satisfied 
that the evidence relied upon by the Trial Chamber 
constitutes adequate support for its findings. 

210. The Appeals Chamber is satisfied that it was 
open to the Trial Chamber to find that from “before the 
end of May 1992” Mucic was exercising de facto author¬ 
ity over the camp and its personnel. 

211. In addition, Mucic submitted: 

(i) The Trial Chamber failed to consider the causal 
implications of the acquittal of the co-defendant 
Delalic from whom the Prosecution alleged Mucic 
obtained his necessary authority; and (ii) The Trial 
Chamber gave wrongful and/or undue weight to 
the acts of benefice [sic] attributed to Mucic at, 
inter alia, paragraph 1247 of the Trial Judgement, 
to found command responsibility, instead of treat¬ 
ing them as acts of compassion coupled with the 
strength of personal character which constitute 
some other species of authority. 

212. The first argument appears to be based on an 
assumption that Mucic’s authority rested in some for¬ 
mal way on that of Delalic. This argument has no merit. 
It is clear that the Trial Chamber found that, regardless 
of the way Mucic was appointed, he in fact exercised 
de facto authority, irrespective of Delalic’s role in rela¬ 
tion to the camp. 

213. The second point lacks merit in that the acts 
related to in paragraph 1247 of the Trial Judgement 
were considered by tbe Trial Chamber for the purpose 
of sentencing, rather than conviction; and that acts 
beneficial to detainees done by Mucic referred to by the 
Trial Chamber may reasonably be regarded as strength¬ 
ening its view that Mucic was in a position of authority 
to effect “greater discipline” in the camp than when he 
was absent. Although potentially compassionate in na¬ 
ture, these acts are nevertheless evidence of the powers 
which Mucic exercised and thus of his authority. 

4. Conclusion 214. For the foregoing reasons, the Ap¬ 
peals Chamber dismisses this ground of appeal and up¬ 
holds the finding of the Trial Chamber that Mucic was 
the de facto commander of the Celebici camp during the 
relevant period indicated in the Indictment. 

B. The Prosecution Grounds of Appeal 

215. The Prosecution has filed three grounds of ap¬ 
peal relating to command responsibility. 
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1. Mental Element — “Knew or had Reason to Know” 

216. The Prosecution’s first ground of appeal is that the 
Trial Chamber has erred in law by its interpretation of 
the standard of “knew or had reason to know” as laid 
down in Article 7(3) of the Statute. 

217. Delalic argues that the Trial Chamber’s inter¬ 
pretation of “had reason to know” is obiter dicta and 
does not affect the finding concerning Delalic that he 
never had a superior-subordinate relationship with 
Delic, Mucic, and Land’o. He submits that the Trial 
Chamber did not determine the matter of the mental 
element of command responsibility in terms of custom¬ 
ary law. The ground should therefore not be consid¬ 
ered. He argues that if the Appeals Chamber proceeds 
to deal with this ground, Delalic will agree with the in¬ 
terpretation given by the Trial Chamber in this regard. 

218. Acknowledging Delalic’s submission, the 
Prosecution asks the Appeals Chamber to deal with the 
mental element as a matter of general significance to 
the Tribunal’s jurisprudence. The Trial Chamber, it 
contends, determined the matter in terms of the cus¬ 
tomary law applicable at the time of the offences. The 
Prosecution does not argue for a mental standard based 
on strict liability. 

219. Delic agrees with the Prosecution’s position 
that Articles 86 and 87 of Additional Protocol I reflect 
customary law as established through the post Second 
World War cases. A commander has a duty to be in¬ 
formed, but not every failure in this duty gives rise to 
command responsibility. 

220. The issues raised by this ground of appeal of 
the Prosecution include: 

(i) whether in international law, the duty of a supe¬ 
rior to control his subordinates includes a duty to 
be apprised of their action, i.e. a duty to know of 
their action and whether neglect of such duty will 
always result in criminal liability; 

(ii) whether the standard of “had reason to know” 
means either the commander had information in¬ 
dicating that subordinates were about to commit 
or had committed offences or he did not have this 
information due to dereliction of his duty; and 

(iii) whether international law acknowledges any 
distinction between military and civil leaders in re¬ 
lation to the duty to be informed. 

221. The Appeals Chamber takes note of the fact 
that this ground of appeal is raised by the Prosecution 
for its general importance to the “jurisprudence of the 
Tribunal”. Considering that this ground concerns an 
important element of command responsibility, that the 
Prosecution alleges an error on the part of the Trial 


Chamber in respect of a finding as to the applicable 
law, that the parties have made extensive submissions 
on it, and that it is indeed an issue of general impor¬ 
tance to the proceedings before the Tribunal, the Ap¬ 
peals Chamber will consider it by reference to Article 
7(3) of the Statute and customary law at the time of the 
offences alleged in the Indictment. 

(i) The Mental Element Articulated hy the Statute 

222. Article 7(3) of the Statute provides that a superior 
may incur criminal responsibility for criminal acts of 
subordinates “if he knew or had reason to know that 
the subordinate was about to commit such acts or had 
done so” but fails to prevent such acts or punish those 
subordinates. 

223. The Trial Chamber held that a superior: 

[...] may possess the mens rea for command re¬ 
sponsibility where: (1) he had actual knowledge, 
established through direct or circumstantial evi¬ 
dence, that his subordinates were committing or 
about to commit crimes referred to under Articles 
2 through 5 of the Statute, or (2) where he had in 
his possession information of a nature, which at 
the least, would put him on notice of the risk of 
such offences by indicating the need for additional 
investigation in order to ascertain whether such 
crimes were committed or were about to be com¬ 
mitted by his subordinates. 

224. The Prosecution position is essentially that 
the reference to “had reason to know” in Article 7(3) 
of the Statute, refers to two possible situations. Eirst, 
a superior had information which put him on notice or 
which suggested to him that subordinates were about 
to commit or had committed crimes. Secondly, a supe¬ 
rior lacked such information as a result of a serious der¬ 
eliction of his duty to obtain the information within his 
reasonable access. As acknowledged by the Prosecu¬ 
tion, only the second situation is not encompassed by 
the Trial Chamber’s findings. Delalic argues to the ef¬ 
fect that the Trial Chamber was correct in its statement 
of the law in this regard, and that the second situation 
envisaged by the Prosecution was in effect an argument 
based on strict liability. Delic agrees with the Prosecu¬ 
tion’s assessment of customary law that “the command¬ 
er has an international duty to be informed”, but argues 
that the Statute was designed by the UN Security Coun¬ 
cil in such a way that the jurisdiction of the Tribunal 
was limited to cases where the commander had actual 
knowledge or such knowledge that it gave him reason 
to know of subordinate offences, which was a rule in¬ 
consistent with customary law laid down in the mili¬ 
tary trials conducted after the Second World War. 

225. The literal meaning of Article 7(3) is not diffi¬ 
cult to ascertain. A commander may be held criminally 
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liable in respect of the acts of his subordinates in viola¬ 
tion of Articles 2 to 5 of the Statute. Both the subordi¬ 
nates and the commander are individually responsible 
in relation to the impugned acts. The commander 
would be tried for failure to act in respect of the of¬ 
fences of his subordinates in the perpetration of which 
he did not directly participate. 

226. Article 7(3) of the Statute is concerned with 
superior liability arising from failure to act in spite of 
knowledge. Neglect of a duty to acquire such knowl¬ 
edge, however, does not feature in the provision as a 
separate offence, and a superior is not therefore liable 
under the provision for such failures but only for failing 
to take necessary and reasonable measures to prevent 
or to punish. The Appeals Chamber takes it that the 
Prosecution seeks a hnding that “reason to know” ex¬ 
ists on the part of a commander if the latter is seriously 
negligent in his duty to obtain the relevant information. 
The point here should not be that knowledge may be 
presumed if a person fails in his duty to obtain the rele¬ 
vant information of a crime, but that it may be pre¬ 
sumed if he had the means to obtain the knowledge but 
deliberately refrained from doing so. The Prosecution’s 
argument that a breach of the duty of a superior to re¬ 
main constantly informed of his subordinates actions 
will necessarily result in criminal liability comes close 
to the imposition of criminal liability on a strict or neg¬ 
ligence basis. It is however noted that although a com¬ 
mander’s failure to remain apprised of his subordinates’ 
action, or to set up a monitoring system may constitute 
a neglect of duty which results in liability within the 
military disciplinary framework, it will not necessarily 
result in criminal liability. 

227. As the Tribunal is charged with the applica¬ 
tion of customary law, the Appeals Chamber will brief¬ 
ly consider the case-law in relation to whether there is 
a duty in customary law to know of all subordinate ac¬ 
tivity, breach of which will give rise to criminal respon¬ 
sibility in tbe context of command or superior respon¬ 
sibility. 

(ii) Duty to Know In Customary Law 228. In the Ya- 
mashita case, the United States Military Commission 
found that: 

Clearly, assignment to command military troops is 
accompanied by broad authority and heavy re¬ 
sponsibility [...]. It is absurd, however, to consider 
a commander a murderer or rapist because one of 
his soldiers commits a murder or a rape. Neverthe¬ 
less, where murder and rape and vicious, revenge¬ 
ful actions are widespread offences, and there is no 
effective attempt by a commander to discover and 
control the criminal acts, such a commander may 
be held responsible, even criminally liable, for tbe 


lawless acts of his troops, depending upon their na¬ 
ture and the circumstances surrounding them. 

The Military Commission concluded that proof of 
widespread offences, and secondly of the failure of the 
commander to act in spite of the offences, may give rise 
to liability. The second factor suggests that the com¬ 
mander needs to discover and control. But it is the hrst 
factor that is of primary importance, in that it gives the 
commander a reason or a basis to discover tbe scope of 
tbe offences. In the Yamashita case, the fact stood out 
that the atrocities took place between 9 October 1944 
to 3 September 1945, during which General Yamashita 
was the commander-in-chief of the 14th Army Group 
including the Military Police. This length of time begs 
tbe question as to how the commander and his staff 
could be ignorant of large-scale atrocities spreading 
over tbis long period. The statement of the commission 
implied that it had found that the circumstances dem¬ 
onstrated that he had enough notice of the atrocities to 
require him to proceed to investigate further and con¬ 
trol the offences. The fact that widespread offences 
were committed over a long period of time should have 
put him on notice that crimes were being or had been 
committed by his subordinates. 

229. On the same case, the United Nations War 
Crimes Commission commented: 

[...] the crimes which were shown to have been 
committed by Yamashita’s troops were so wide¬ 
spread, both in space and in time, that they could 
be regarded as providing either prima facie evi¬ 
dence that the accused knew of their perpetration, 
or evidence that he must have failed to fulhll a duty 
to discover the standard of conduct of his troops. 

This last sentence deserves attention. However, 
having considered several cases decided by other mili¬ 
tary tribunals, it went on to qualify the above state¬ 
ment: 

Short of maintaining that a Commander has a duty 
to discover the state of discipline prevailing among 
his troops. Courts dealing with cases such as those 
at present under discussion may in suitable in¬ 
stances have regarded means of knowledge as being 
tbe same as knowledge itself. 

In summary, it pointedly stated that “the law on 
this point awaits further elucidation and consolida¬ 
tion”. Contrary to the Trial Chamber’s conclusion, 
other cases discussed in the Judgement do not show a 
consistent trend in the decisions that emerged out of 
the military trials conducted after the Second World 
War. The citation from the Judgement in the case of 
United States v Wilhelm List (“Hostage case”) indicates 
that List failed to acquire “supplementary reports to ap- 
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prise him of all the pertinent facts”. The tribunal in the 
case found that if a commander of occupied territory 
“fails to require and obtain complete information” he is 
guilty of a dereliction of his duty. List was found to be 
charged with notice of the relevant crimes because of 
reports which had been made to bim. Therefore, List 
had in his possession information that should have 
prompted him to investigate further the situation under 
his command. The Trial Chamber also quoted from the 
Pohl case. The phrase quoted is also meant to state a dif¬ 
ferent point than that suggested by the Trial Chamber. 
In that case, the accused Mummenthey pleaded igno¬ 
rance of fact in respect of certain aspects of the running 
of his business which employed concentration camp 
prisoners. Having refuted this plea by invoking evi¬ 
dence showing that the accused knew fully of those as¬ 
pects, the tribunal stated: 

Mummenthey’s assertions that he did not know 
what was happening in the labor camps and enter¬ 
prises under his jurisdiction does not exonerate 
him. It was his duty to know. 

That statement, when read in the context of that 
part of the judgement, means that the accused was 
under a duty arising from his position as an SS officer 
and business manager in charge of a war-time enter¬ 
prise to know what was happening in his business, in¬ 
cluding the conditions of the labour force who worked 
in that business. Any suggestion that the tribunal used 
that statement to express that the accused had a duty 
under international law to know would be obiter in 
light of the finding that he had knowledge. In the 
Roechling case, which was also referred to by the Trial 
Chamber, the court concluded that Roechling had a 
“duty to keep himself informed about the treatment of 
the deportees.” However, it also noted that “Roechling 
[...] had repeated opportunities during the inspection 
of his concerns to ascertain the fate meted out to his 
personnel, since he could not fail to notice the prison¬ 
er’s uniform on those occasions”. This was information 
which would put him on notice. It is to be noted that 
the courts which referred to the existence of a “duty to 
know” at the same time found that the accused were 
put on notice of subordinates’ acts. 

230. Further, the Field Manual of the US Depart¬ 
ment of Army 1956 (No. 27-10, Law of Land Warfare) 
provides; 

The commander is...responsible, if he had actual 
knowledge, or should have had knowledge, through 
reports received by him or through other means, that 
troops or other persons subject to his control are 
about to commit or have committed a war crime 
and he fails to use the means at his disposal to in¬ 
sure compliance with the law of war. 


The italicised clause is clear that the commander 
should be presumed to have had knowledge if he had 
reports or other means of communication; in other 
words, he had already information as contained in re¬ 
ports or through other means, which put him on no¬ 
tice. On the basis of this analysis, the Appeals Chamber 
must conclude, in the same way as did the United Na¬ 
tions War Crimes Commission, that the then custom¬ 
ary law did not impose in the criminal context a general 
duty to know upon commanders or superiors, breach 
of which would be sufficient to render him responsible 
for subordinates’ crimes. 

231. The anticipated elucidation and consolidation 
of the law on the question as to whether there was a 
duty under customary law for the commander to obtain 
the necessary information came with Additional Proto¬ 
col I. Article 86(2) of the protocol provides: 

The fact that a breach of the Conventions or of this 
Protocol was committed by a subordinate does not 
absolve his superiors from penal or disciplinary re¬ 
sponsibility, as the case may be, if tbey knew, or 
had information which should have enabled them to 
conclude in the circumstances at the time, that he 
was committing or was going to commit such a 
breach and if they did not take all feasible measures 
witbin their power to prevent or repress the 
breach. 

232. The phrase, “had reason to know”, is not as 
clear in meaning as that of “had information enabling 
them to conclude”, although it may be taken as effec¬ 
tively having a similar meaning. The latter standard is 
more explicit, and its rationale is plain: failure to con¬ 
clude, or conduct additional inquiry, in spite of alarm¬ 
ing information constitutes knowledge of subordinate 
offences. Failure to act when required to act with such 
knowledge is the basis for attributing liability in this 
category of case. 

233. The phrase “had information”, as used in Arti¬ 
cle 86(2) of Additional Protocol 1, presents little diffi¬ 
culty for interpretation. It means that, at the critical 
time, the commander had in his possession such infor¬ 
mation that should have put him on notice of the fact 
that an unlawful act was being, or about to be, commit¬ 
ted by a subordinate. As observed by the Trial Cham¬ 
ber, the apparent discrepancy between the French ver¬ 
sion, which reads “des informations leur permettant de 
conclure” (literally: information enabling them to con¬ 
clude), and the English version of Article 86(2) does 
not undermine this interpretation. This is a reference 
to information, which, if at hand, would oblige the 
commander to obtain more information (i.e. conduct 
further inquiry), and he therefore “had reason to 
know”. 
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234. As noted by the Trial Chamber, the formula¬ 
tion of the principle of superior responsibility in the 
ILC Draft Code is very similar to that in Article 7(3) 
of the Statute. Further, as the ILC comments on the 
draft articles drew from existing practice, they deserve 
close attention. The ILC comments on the mens rea for 
command responsibility run as follows: 

Article 6 provides two criteria for determining 
whether a superior is to be held criminally respon¬ 
sible for the wrongful conduct of a subordinate. 
First, a superior must have known or had reason 
to know in the circumstances at the time that a sub¬ 
ordinate was committing or was going to commit 
a crime. This criterion indicates that a superior 
may have the mens rea required to incur criminal 
responsibility in two different situations. In the 
first situation, a superior has actual knowledge that 
his subordinate is committing or is about to com¬ 
mit a crime...In the second situation, he has suffi¬ 
cient relevant information to enable him to conclude 
under the circumstances at the time that his subordi¬ 
nates are committing or are about to commit a 
crime. The ILC further explains that “[t]he phrase 
‘had reason to know’ is taken from the statutes of 
the ad hoc tribunals and should be understood as 
having the same meaning as the phrase ‘had infor¬ 
mation enabling them to conclude’ which is used 
in the Additional Protocol 1. The Commission de¬ 
cided to use the former phrase to ensure an objec¬ 
tive rather than a subjective interpretation of this 
element of the hrst criterion.” 

235. The consistency in the language used by Arti¬ 
cle 86(2) of Additional Protocol 1, and the ILC Report 
and the attendant commentary, is evidence of a consen¬ 
sus as to the standard of the mens rea of command re¬ 
sponsibility. If “had reason to know” is interpreted to 
mean that a commander has a duty to inquire further, 
on the basis of information of a general nature he has 
in hand, there is no material difference between the 
standard of Article 86(2) of Additional Protocol I and 
the standard of “should have known” as upheld by cer¬ 
tain cases decided after the Second World War. 

236. After surveying customary law and especially 
the drafting history of Article 86 of Additional Protocol 
I, the Trial Chamber concluded that: 

An interpretation of the terms of this provision 
[Article 86 of Additional Protocol I] in accordance 
with their ordinary meaning thus leads to the con¬ 
clusion, confirmed by the travaux preparatoires, 
that a superior can be held criminally responsible 
only if some specific information was in fact avail¬ 
able to him which would provide notice of offences 
committed by his subordinates. This information 


need not be such that it by itself was sufficient to 
compel the conclusion of the existence of such 
crimes. It is sufficient that the superior was put on 
further inquiry by the information, or, in other 
words, that it indicated the need for additional in¬ 
vestigation in order to ascertain whether offences 
were being committed or about to be committed by 
his subordinates. This standard, which must be 
considered to reflect the position of customary law 
at the time of the offences alleged in the Indict¬ 
ment, is accordingly controlling for the construc¬ 
tion of the mens rea standard established in Article 
7(3). The Trial Chamber thus makes no finding as 
to the present content of customary law on this 
point. 

237. The Prosecution contends that the Trial 
Chamber relied improperly upon reference to the ob¬ 
ject and purpose of Additional Protocol 1. The ordinary 
meaning of the language of Article 86(2) regarding the 
knowledge element of command responsibility is clear. 
Though adding little to the interpretation of the lan¬ 
guage of the provision, the context of the provision as 
provided by Additional Protocol I simply confirms an 
interpretation based on the natural meaning of its pro¬ 
visions. Article 87 requires parties to a conflict to im¬ 
pose certain duties on commanders, including the duty 
in Article 87 (3) to “initiate disciplinary or penal action” 
against subordinates or other persons under their con¬ 
trol who have committed a breach of the Geneva Con¬ 
ventions or of the Protocol. That duty is limited by the 
terms of Article 87(3) to circumstances where the com¬ 
mander “is aware” that his subordinates are going to 
commit or have committed such breaches. Article 87 
therefore interprets Article 86(2) as far as the duties of 
the commander or superior are concerned, but the 
criminal offence based on command responsibility is 
defined in Article 86(2) only. 

238. Contrary to the Prosecution’s submission, the 
Trial Chamber did not hold that a superior needs to 
have information on subordinate offences in his actual 
possession for the purpose of ascribing criminal liabili¬ 
ty under the principle of command responsibility. A 
showing that a superior had some general information 
in his possession, which would put him on notice of 
possible unlawful acts by his subordinates would be 
sufficient to prove that he “had reason to know”. The 
ICRC Commentary (Additional Protocol 1) refers to 
“reports addressed to (the superior), [...] the tactical 
situation, the level of training and instruction of subor¬ 
dinate officers and their troops, and their character 
traits” as potentially constituting the information re¬ 
ferred to in Article 86(2) of Additional Protocol 1. As 
to the form of the information available to him, it may 
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be written or oral, and does not need to have the form 
of specific reports submitted pursuant to a monitoring 
system. This information does not need to provide spe- 
cihc information about unlawful acts committed or 
about to be committed. For instance, a military com¬ 
mander who has received information that some of the 
soldiers under his command have a violent or unstable 
character, or have been drinking prior to being sent on 
a mission, may be considered as having the required 
knowledge. 

239. Finally, the relevant information only needs 
to have been provided or available to the superior, or 
in the Trial Chamber’s words, “in the possession of”. 
It is not required that he actually acquainted himself 
with the information. In the Appeals Chamber’s view, 
an assessment of the mental element required by Arti¬ 
cle 7(3) of the Statute should be conducted in the spe- 
cihc circumstances of each case, taking into account 
the specihc situation of the superior concerned at the 
time in question. Thus, as correctly held by the Trial 
Chamber,341 as the element of knowledge has to he 
proved in this type of cases, command responsibility is 
not a form of strict liability. A superior may only be 
held liable for the acts of his subordinates if it is shown 
that he “knew or had reason to know” about them. The 
Appeals Chamber would not describe superior respon¬ 
sibility as a vicarious liability doctrine, insofar as vicari¬ 
ous liability may suggest a form of strict imputed liabil¬ 
ity. 

(iii) Civilian Superiors 240. The Prosecution submits 
that civilian superiors are under the same duty to know 
as military commanders. If, as found by the Appeals 
Chamber, there is no such “duty” to know in custom¬ 
ary law as far as military commanders are concerned, 
this submission lacks the necessary premise. Civilian 
superiors undoubtedly bear responsibility for subordi¬ 
nate offences under certain conditions, but whether 
their responsibility contains identical elements to that 
of military commanders is not clear in customary law. 
As the Trial Chamber made a factual determination that 
Delalic was not in a position of superior authority over 
the Celebici camp in any capacity, there is no need for 
the Appeals Chamber to resolve this question. 

(iv) Conclusion 241. For the foregoing reasons, this 
ground of appeal is dismissed. The Appeals Chamber 
upholds the interpretation given by the Trial Chamber 
to the standard “had reason to know”, that is, a superi¬ 
or will be criminally responsible through the principles 
of superior responsibility only if information was avail¬ 
able to him which would have put him on notice of of¬ 
fences committed by subordinates. This is consistent 
with the customary law standard of mens rea as existing 
at the time of the offences charged in the Indictment. 


2. Whether Delalic Exercised Superior 
Responsibility 

242. The Prosecution’s second ground of appeal al¬ 
leges an error of law in the Trial Chamber’s interpreta¬ 
tion of the nature of the superior-subordinate relation¬ 
ship which must be established to prove liability under 
Article 7(3) of the Statute. The Prosecution contends 
that the Trial Chamber wrongly “held that the doctrine 
of superior responsibility requires the perpetrator to be 
part of a subordinate unit in a direct chain of command 
under the superior.” This legal error, it is said, led to 
the erroneous hnding that Delalic did not exercise su¬ 
perior responsibility over the Celebici camp and thus 
was not responsible for the offences of the camp staff. 

243. The Prosecution argues that, contrary to the 
hnding of the Trial Chamber, the doctrine of command 
responsibility does not require the existence of a direct 
chain of command under the superior, and that other 
forms of de jure and de facto control, including forms 
of influence, may suffice for ascribing liability under 
the doctrine. The criterion for superior responsibility 
is actual control, which entails the ability to prevent vi¬ 
olations, rather than direct subordination. Delalic was 
in a special position in that the facts found by the Trial 
Chamber established that he “act[ed] on behalf of the 
War Presidency, he act[ed] on behalf of the supreme 
command in Sarajevo, he act[ed] on behalf of the inves¬ 
tigating commission with respect to prisoners, he is¬ 
sued orders with respect to the functioning of the Cele¬ 
bici prison”. It concludes that, as the Trial Chamber 
found him to have knowledge of the ill-treatment in the 
camp, and yet failed to prevent or punish the viola¬ 
tions, the Appeals Chamber may substitute verdicts of 
guilty on those counts under which command respon¬ 
sibility was charged. 

244. The Prosecution submits that, if the Appeals 
Chamber applies the correct test to all of the facts 
found by the Trial Chamber, the only conclusion it 
could reach is that Delalic was a superior and was guilty 
of the crimes charged, which would permit it to reverse 
the verdict of acquittal. If the Appeals Chamber hnds 
that the facts found by the Trial Chamber do not permit 
it to reach that conclusion, it should remit the case to 
a newly constituted Trial Chamber to determine the 
relevant counts. 

245. In the alternative, the Prosecution requests 
leave to be granted to present additional evidence 
which had been “wrongly excluded by the Trial Cham¬ 
ber”, being evidence that it sought to call in rebuttal. 
The documentary evidence which had not been admit¬ 
ted was annexed to the Prosecution Brief. The submis¬ 
sion in relation to admission of wrongfully excluded 
evidence as expressed in the Prosecution Brief initially 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1347 ] 



Celebici 


suggested that this course was proposed as an alterna¬ 
tive remedy which would fall for consideration only 
should the Appeals Chamber accept the argument that 
the Trial Chamber made an error of law in its statement 
of the nature of the superior-subordinate relationship. 
However, it was also stated that the Prosecution alleges 
that the Trial Chamber’s exclusion of the evidence con¬ 
stituted a distinct error of law, and in subsequent writ¬ 
ten and oral submissions it was made apparent that, al¬ 
though not expressed as a separate ground of appeal, 
the submissions as to erroneous exclusion of evidence 
constitute an independent basis for challenging the 
Trial Chamber’s finding that Delalic was not a superior. 
As Delalic in fact answered this Prosecution argument, 
no prejudice will result if the Appeals Chamber deals 
with this alternative submission as an independent alle¬ 
gation of error of law. 

246. Delalic contends that in any event the evi¬ 
dence of the position of Delalic in relation to the Cele¬ 
bici camp demonstrates that he had no superior author¬ 
ity there, and that the Prosecution’s theory of 
“influence responsibility” is not supported by custom¬ 
ary law. He argues that a revision of the judgement by 
the Appeals Chamber can only concern errors of law, 
and tbat, where there is a mix of factual and legal er¬ 
rors, the appropriate remedy is that a new trial be or¬ 
dered. Delalic submits that the Trial Chamber was cor¬ 
rect in refusing tbe to allow tbe proposed Prosecution 
witnesses to testify as rebuttal witnesses and in reject¬ 
ing the Prosecution motion to re-open the proceedings. 

247. The Prosecution’s argument relating to the 
Trial Chamber’s hndings as to the nature of the superi¬ 
or-subordinate relationship is considered first before 
turning to tbe second argument relating to tbe exclu¬ 
sion of evidence which was sought to be admitted as 
rebuttal or fresb evidence. 

(i) The Superior-Subordinate Relationship in the Doc¬ 
trine of Command Responsibility 248. The Prosecu¬ 
tion interprets the Trial Chamber to have held that, in 
cases involving command or superior responsibility, 
the perpetrator must be “part of a subordinate unit in 
a direct chain of command under the superior” for the 
superior to be beld responsible. The Prosecution sub¬ 
missions do not refer to any specific express statement 
of tbe Trial Chamber to this effect but appear to consid¬ 
er that this was the overall effect of the Trial Chamber’s 
findings. The Prosecution first refers to, and apparently 
accepts, the hnding of the Trial Chamber that: 

[...] in order for the principle of superior responsi¬ 
bility to be applicable, it is necessary that the supe¬ 
rior have effective control over the persons com¬ 
mitting the underlying violations of international 

humanitarian law, in the sense of having the mate¬ 


rial ability to prevent and punish the commission 
of these offences [...] such authority can have a de 
facto or de jure character. 

249. The Prosecution then refers to certain subse¬ 
quent conclusions of the Trial Chamber which it appar¬ 
ently regards as supporting its interpretation that the 
Trial Chamber held that the doctrine of superior re¬ 
sponsibility requires the perpetrator to be part of a sub¬ 
ordinate unit in a direct chain of command under the 
superior. First, the Prosecution refers to the Trial 
Chamber’s statement that, in the case of the exercise of 
de facto authority, it must be 

[...] accompanied by the trappings of the exercise 
of de jure authority. By this, the Trial Chamber 
means that the perpetrator of the underlying of¬ 
fence must be the subordinate of the person of 
higher rank and under his direct or indirect control. 

The section of the judgement cited and relied upon 
in the Prosecution Brief, however, omits the italicised 
portion of the passage. This qualification expressly con¬ 
veys the Trial Chamber’s view that the relationship of 
subordination required by the doctrine of command re¬ 
sponsibility may be direct or indirect. 

250. The Trial Chamber also referred to the ICRC 
Commentary (Additional Protocols), where it is stated 
that the superior-subordinate relationship should be 
seen “in terms of a hierarchy encompassing the concept 
of control”. Noting that Article 87 of Additional Proto¬ 
col I establishes that the duty of a military commander 
to prevent violations of the Geneva Conventions ex¬ 
tends not only to his subordinates but also to “other 
persons under his control”, the Trial Chamber stated 
that: 

This type of superior-subordinate relationship is 
described in tbe Commentary to the Additional 
Protocols by reference to the concept of “indirect 
subordination”, in contrast to the link of “direct 
subordination” which is said to relate the tactical 
commander to his troops. 

251. Two points are clear from the Trial Chamber’s 
consideration of the issue. First, the Trial Chamber 
found that a de facto position of authority suffices for 
the purpose of ascribing command responsibility. Sec¬ 
ondly, it found that the superior-subordinate relation¬ 
ship is based on the notion of control within a hierar¬ 
chy and that this control can be exercised in a direct 
or indirect manner, with the result that the superior- 
subordinate relationship itself may be both direct and 
indirect. Neither these findings, nor anything else ex¬ 
pressed within the Trial Judgement, demonstrates that 
the Trial Chamber considered that, for the necessary 
superior-subordinate relationship to exist, the perpe- 
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trator must be in a direct chain of command under the 
superior. 

252. Examining the actual findings of the Trial 
Chamber on the issue, it is therefore far from apparent 
that it found that the doctrine of superior responsibility 
requires the perpetrator to be part of a subordinate unit 
in a direct chain of command under the superior; nor 
is such a result a necessary implication of its findings. 
This seems to have been implicitly recognised by the 
Prosecution in its oral submissions on this ground of 
appeal at the hearing. The Appeals Chamber regards 
the Trial Chamber as having recognised the possibility 
of both indirect as well as direct relationships subordi¬ 
nation and agrees that this may be the case, with the 
proviso that effective control must always be estab¬ 
lished. 

253. However, the argument of the Prosecution 
goes further than challenging the perceived require¬ 
ment of direct subordination. The key focus of the Pros¬ 
ecution argument appears to be the Trial Chamber’s re¬ 
jection of the Prosecution theory that persons who can 
exert “substantial influence” over a perpetrator who is 
not necessarily a subordinate may, by virtue of that in¬ 
fluence, be held responsible under the principles of 
command responsibility. The Prosecution does not 
argue that anyone of influence may be held responsible 
in the context of superior responsibility, but that a su¬ 
perior encompasses someone who “may exercise a sub¬ 
stantial degree of influence over the perpetrator or over 
the entity to which the perpetrator belongs.” 

254. The Trial Chamber understood the Prosecu¬ 
tion at trial to be seeking “to extend the concept of the 
exercise of superior authority to persons over whom 
the accused can exert substantial influence in a given 
situation, who are clearly not subordinates”, which is 
essentially the approach taken by the Prosecution on 
appeal. The Trial Chamber also rejected the idea, which 
it apparently regarded as being implicit in the Prosecu¬ 
tion view, that a superior-subordinate relationship 
could exist in the absence of a subordinate: 

The view of the Prosecution that a person may, in 
the absence of a subordinate unit through which 
authority is exercised, incur responsibility for the 
exercise of a superior authority seems to the Trial 
Chamber a novel proposition clearly at variance 
with the principle of command responsibility. The 
law does not know of a universal superior without 
a corresponding subordinate. The doctrine of com¬ 
mand responsibility is clearly articulated and an¬ 
chored on the relationship between superior and 
subordinate, and the responsibility of the com¬ 
mander for actions of members of his troops. It is 
a species of vicarious responsibility through which 


military discipline is regulated and ensured. This 
is why a subordinate unit of the superior or com¬ 
mander is a sine qua non for superior responsibili¬ 
ty- 

The Trial Chamber thus unambiguously required 
that the perpetrator be subordinated to the superior. 
While it referred to hierarchy and chain of command, 
it was clear that it took a wide view of these concepts: 

The requirement of the existence of a “superior- 
subordinate relationship” which, in the words of 
the Commentary to Additional Protocol I, should 
be seen “in terms of a hierarchy encompassing the 
concept of control”, is particularly problematic in 
situations such as that of the former Yugoslavia 
during the period relevant to the present case — 
situations where previously existing formal struc¬ 
tures have broken down and where, during an in¬ 
terim period, the new, possibly improvised, con¬ 
trol and command structures may be ambiguous 
and ill-defined. It is the Trial Chamber’s conclu¬ 
sion... that persons effectively in command of such 
more informal structures, with power to prevent 
and punish the crimes of persons who are in fact 
under their control, may under certain circum¬ 
stances be held responsible for their failure to do 
so. 

The Trial Chamber’s references to concepts of sub¬ 
ordination, hierarchy and chains of command must be 
read in this context, which makes it apparent that they 
need not be established in the sense of formal organisa¬ 
tional structures so long as the fundamental require¬ 
ment of an effective power to control the subordinate, 
in the sense of preventing or punishing criminal con¬ 
duct, is satisfied. 

255. It is clear that the Trial Chamber drew a con¬ 
siderable measure of assistance from the ICRC Com¬ 
mentary (Additional Protocols) on Article 86 of Addi¬ 
tional Protocol I (which refers to the circumstances in 
which a superior will be responsible for breaches of the 
Conventions or the Protocol committed by his subordi¬ 
nate) in finding that actual control of the subordinate 
is a necessary requirement of the superior-subordinate 
relationship, he Commentary on Article 86 of Addi¬ 
tional Protocol 1 states that: 

we are concerned only with the superior who has 
a personal responsibility with regard to the perpe¬ 
trator of the acts concerned because the latter, 
being his subordinate, is under his control. The direct 
link which must exist between the superior and the 
subordinate clearly follows from the duty to act 
laid down in paragraph 1 [of Article 86]. Further¬ 
more only that superior is normally in the position 
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of having information enabling him to conclude in 
the circumstances at the time that the subordinate 
has committed or is going to commit a breach. 
However it should not be concluded from this that 
the provision only concerns the commander under 
whose direct orders the subordinate is placed. The 
concept of the superior is broader and should be 
seen in terms of a hierarchy encompassing the con¬ 
cept of control. 

The point which the commentary emphasises is 
the concept of control, which results in a relationship 
of superior and subordinate. 

256. The Appeals Chamber agrees that this sup¬ 
ports the Trial Chamber’s interpretation of the law on 
this point. The concept of effective control over a subor¬ 
dinate - in the sense of a material ability to prevent or 
punish criminal conduct, however that control is exer¬ 
cised - is the threshold to be reached in establishing a 
superior-subordinate relationship for the purpose of 
Article 7(3) of the Statute. 

257. In considering the Prosecution submissions 
relating to “substantial influence”, it can be noted that 
they are not easily reconcilable witb other Prosecution 
submissions in relation to command responsibility. 
The Prosecution expressly endorses the requirement 
that the superior have effective control over the perpe¬ 
trator, but then espouses, apparently as a matter of gen¬ 
eral application, a theory that in fact “substantial influ¬ 
ence” alone may suffice, in that “where a person’s 
powers of influence amount to a sufficient degree of au¬ 
thority or control in the circumstances to put that per¬ 
son in a position to take preventative action, a failure 
to do so may result in criminal liability.” This latter 
standard appears to envisage a lower threshold of con¬ 
trol than an effective control threshold; indeed, it is un¬ 
clear that in its natural sense the concept of “substantial 
influence” entails any necessary notion of control at all. 
Indeed, certain of the Prosecution submissions at the 
appeal hearing suggest that the substantial influence 
standard it proposes is not intended to pose any differ¬ 
ent standard than that of control in the sense of the 
ability to prevent or punish; 

But we would submit that if there is the substantial 
influence, which we concede is something which 
has got to be determined essentially on a case-by¬ 
case basis, if this superior does have the material 
ability to prevent or punish, he or she should be 
witbin the confines of this doctrine of command 
responsibility as set forth in Article 7(3). 

The Appeals Chamber will consider whether sub¬ 
stantial influence has ever been recognised as a founda¬ 
tion of superior responsibility in customary law. 


258. The Prosecution relied at trial and on appeal 
on the Hostage case in support of its position that the 
perpetrators of the crimes for which the superior is to 
be beld responsible need not be subordinates, and that 
substantial influence is a sufficient degree of control. 
The Appeals Chamber concurs with the view of the 
Trial Chamber that the Hostage case is based on a dis¬ 
tinction in international law between the duties of a 
commander for occupied territory and commanders in 
general. That case was concerned with a commander in 
occupied territory. The authority of such a commander 
is to a large extent territorial, and the duties applying 
in occupied territory are more onerous and far- 
reaching than those applying to commanders generally. 
Article 42 of the Regulations Respecting the Laws and 
Customs of War on Land, annexed to the Hague Con¬ 
vention (IV) Respecting the Laws and Customs of War 
on Land 1907, provides: 

Territory is considered occupied when it is actually 
placed under the authority of the hostile army. 
The occupation extends only to the territory where 
such authority has been established and can be ex¬ 
ercised. 

Article 43 provides: 

The authority of the legitimate power having in 
fact passed into the hands of the occupant, the lat¬ 
ter shall take all the measures in his power to re¬ 
store, and ensure, as far as possible, public order 
and safety, while respecting, unless absolutely pre¬ 
vented, the laws in force in the country. 

This clearly does not apply to commanders in gen¬ 
eral. It was not then alleged, nor could it now be, that 
Delalic was a commander in occupied territory, and the 
Trial Chamber found expressly that he was not. 

259. The Prosecution emphasises however that it 
did not rely on the Hostage case alone. At trial, and on 
appeal, the Prosecution relied on the judgement in the 
Muto case before the International Military Tribunal for 
the Far East. The Appeals Chamber regards the Muto 
case as providing limited assistance for the present pur¬ 
pose. Considering Muto’s liability as Chief-of-Staff to 
General Yamasbita, the Tokyo Tribunal found him to 
be in a position “to influence policy”, and for this rea¬ 
son he was held responsible for atrocities by Japanese 
troops in the Philippines. It is difficult to ascertain from 
the judgement in that case whether his conviction on 
Count 55 for his failure to take adequate steps to ensure 
the observance of the laws of war reflected his partici¬ 
pation in the making of that policy or was linked to his 
conviction on Count 54 which alleged that he “or¬ 
dered, authorized and permitted” the commission of 
conventional war crimes. It is possible that the convic¬ 
tion on Count 54 led to that on Count 55. 
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260. On the other hand, the Military Tribunal V in 
United States v Wilhelm von Leeh et al, states clearly that: 

In the absence of participation in criminal orders 
or their execution within a command, a Chief of 
Staff does not become criminally responsible for 
criminal acts occurring therein. He has no com¬ 
mand authority over subordinate units. All be can 
do in such cases is call those matters to the atten¬ 
tion of his commanding general. Command au¬ 
thority and responsibility for its exercise rest defin¬ 
itively upon his commander. 

This suggests that a Chief-of-Staff would be found 
guilty only if he were involved in the execution of crim¬ 
inal policies by writing them into orders that were sub¬ 
sequently signed and issued by the commanding offi¬ 
cer. In that case, he could be directly liable for aiding 
and abetting or another form of participation in the of¬ 
fences that resulted from the orders drafted by him. 
The Appeals Chamber therefore confines itself to stat¬ 
ing that the case-law relied on by the Prosecution was 
not uniform on this point. No force of precedent can 
be ascribed to a proposition that is interpreted differ¬ 
ently by equally competent courts. 

261. The Prosecution also relies on the Hirota and 
Roechling cases. In the Hirota case, the Tokyo Tribunal 
found that Hirota, the Japanese Foreign Minister at the 
time of the atrocities committed by Japanese forces dur¬ 
ing the Rape of Nanking, “was derelict in his duty in 
not insisting before the Cabinet that immediate action 
be taken to put an end to the atrocities, failing any 
other action open to him to bring about the same re¬ 
sult.” The Trial Chamber found this to be “language in¬ 
dicating powers of persuasion rather than formal au¬ 
thority to order action to be taken”. 

262. In the Roechling case, a number of civilian in¬ 
dustrialists were found guilty in respect of the ill- 
treatment of deportees employed in forced labour, not 
on the basis that they ordered the treatment but be¬ 
cause they “permitted it; and indeed supported it, and 
in addition, for not having done their utmost to put an 
end to the abuses”. The Trial Chamber referred specifi¬ 
cally to the findings in relation to von Gemmingen- 
Hornberg, who was the president of the Directorate and 
works manager of the Roechling steel plants. The tribu¬ 
nal at first instance had found that “the high position 
which he occupied in the corporation, as well as the 
fact that he was Herman Roechling’s son-in-law, gave 
him certainly sufficient authority to obtain an allevia¬ 
tion in the treatment of these workers”, and that this 
constituted “cause under the circumstances” to find 
him guilty of inhuman treatment of the workers. The 
reference to “sufficient authority” was interpreted by 
the Trial Chamber as indicating “powers of persuasion 


rather than formal authority”, partly because of the tri¬ 
bunal’s reference to the fact that the accused was 
Roechling’s son-in-law, and it is upon this interpreta¬ 
tion that the Prosecution appears to rely. 

263. The Appeals Chamber does not interpret the 
reference to “sufficient authority” as entailing an accep¬ 
tance of powers of persuasion or influence alone as 
being a sufficient basis on wbicb to found command re¬ 
sponsibility. The Roechling judgement on appeal does 
not refer to the fact that the accused was Roechling’s 
son-in-law, but it emphasises his senior position as 
president of the Directorate and his position as works 
manager, “that is, as the works representative in negoti¬ 
ations with the authorities specially competent to deal 
with matters relating to labor. His sphere of compe¬ 
tence also included contact with the Gestapo in regard 
to the works police”. The judgements suggest that he 
was found to have powers of control over the condi¬ 
tions of the workers which, although not involving any 
formal ability to give orders to the works police, ex¬ 
ceeded mere powers of persuasion or influence. Thus 
the Appeals Chamber considers the Trial Chamber’s 
initial characterisation of the case as being “best con¬ 
strued as an example of tbe imposition of superior re¬ 
sponsibility on the basis of de facto powers of control 
possessed by civilian industrial leaders” as being the 
more accurate one. 

264. The Appeals Chamber also considers that the 
Pohl case does not support the proposition of the Prose¬ 
cution that the substantial influence alone of a superior 
may suffice for the purpose of command responsibility. 
The person in question, Karl Mummenthey, an SS offi¬ 
cer and a business manager, not only possessed “mili¬ 
tary power of command” but, more importantly in this 
case, “control” over the industries where mistreatment 
of concentration camp labourers occurred. This is ap¬ 
parent even from the passage of the judgement cited by 
the Prosecution in its Appeal Brief: 

Mummenthey was a definite integral and impor¬ 
tant figure in the whole concentration camp set¬ 
up, and, as an SS officer, wielded military power of 
command. If excesses occurred in the industries 
under his control he was in a position not only to 
know about them, but to do something. 

265. In the context of relevant jurisprudence on 
the question, it should also be noted that the Prosecu¬ 
tion also relies on the fact that a Trial Chamber of the 
International Criminal Tribunal for Rwanda, in Prose¬ 
cutor V Kayishema and Ruzindana, relied on these World 
War 11 authorities, and on the references to them in the 
judgement of the Trial Chamber in Celebici, to find that 
powers of influence are sufficient to impose superior 
responsibility. Tbe ICTR Trial Chamber stated: 


encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1351 ] 



Celebici 


[...] having examined the Hostage and High Com¬ 
mand cases the Chamber in Celebici concluded that 
they authoritatively asserted the principle that, 
“powers of influence not amounting to formal 
powers of command provide a sufficient basis for 
the imposition of command responsibility.” This 
Trial Chamber concurs. 

No weight can be afforded to this statement of the 
ICTR Trial Chamber, as it is based on a misstatement 
of what the Trial Chamber in Celebici actually held. The 
quoted statement was not a conclusion of the Trial 
Chamber, nor its interpretation of the Hostage and High 
Command cases, but the ICTR Trial Chamber’s inter¬ 
pretation of the decision of the Tokyo Tribunal in the 
Muto case. The Trial Chamber in Celebici ultimately re¬ 
garded any “influence” principle which may have been 
established by Muto case as being outweighed by other 
authorities which suggested that a position of com¬ 
mand in the sense of effective control was necessary. 

266. The Appeals Chamber considers, therefore, 
that customary law has specified a standard of effective 
control, although it does not define precisely the means 
by which the control must be exercised. It is clear, 
however, that substantial influence as a means of con¬ 
trol in any sense which falls short of the possession of 
effective control over subordinates, which requires the 
possession of material abilities to prevent subordinate 
offences or to punish subordinate offenders, lacks suffi¬ 
cient support in State practice and judicial decisions. 
Nothing relied on by the Prosecution indicates that 
there is sufficient evidence of State practice or judicial 
authority to support a theory that substantial influence 
as a means of exercising command responsibility has 
the standing of a rule of customary law, particularly a 
rule by which criminal liability would be imposed. 

267. The Appeals Chamber therefore finds that the 
Trial Chamber has applied the correct legal test in the 
case of Delalic. There is, therefore, no basis for any fur¬ 
ther application of that test to the Trial Chamber’s find¬ 
ings, whether by the Appeals Chamber or by a reconsti¬ 
tuted Trial Chamber. 

268. The Prosecution’s argument dealt with here 
is limited to the submission that it was the Trial Cham¬ 
ber’s alleged error of law in the legal test which led it 
to an erroneous conclusion that Delalic did not exercise 
superior authority. There was no independent allega¬ 
tion in the Prosecution Brief that the Trial Chamber 
made errors of fact in its factual findings which should 
be overturned by the Appeals Chamber, although cer¬ 
tain submissions at the hearing of the appeal suggest 
that the Prosecution submits that, even under the stan¬ 
dard of effective control (which was in fact applied by 
the Trial Chamber), the Trial Chamber should have 


found Delalic to have exercised superior authority. 
However, nothing raised by the Prosecution would 
support a finding by the Appeals Chamber that the 
Trial Chamber’s findings, and its ultimate conclusion 
from those facts that Delalic did not exercise the requi¬ 
site degree of control, was so unreasonable that no rea¬ 
sonable tribunal of fact could have reached them. 

(ii) Whether the Trial Chamber erred in excluding re¬ 
buttal or fresh evidence 269. As discussed above, the 
Prosecution submitted “in the alternative” that the Ap¬ 
peals Chamber should grant leave to the Prosecution 
to present “additional” evidence that was wrongly ex¬ 
cluded by the Trial Chamber. The nature of the “alter¬ 
native” was described as follows: 

The issue is an issue of an error of law. The issue 
is whether or not the Trial Chamber applied the 
correct test for the admission of rebuttal or fresh 
evidence. If they applied the incorrect test and it’s 
an error of law, then the Trial Chamber erred. 

270. As noted above, the Appeals Chamber deals 
with this argument as an independent allegation of an 
error of law on behalf of the Trial Chamber. 

271. At the request of the Trial Chamber during 
the case of the last of the accused to present his de¬ 
fence, the Prosecution filed a notification of witnesses 
proposed to testify in rebuttal. It proposed to call four 
witnesses, one relating to the case against Landzo and 
the others relating to the case against Delalic, one of 
whom was a Prosecution investigator being called es¬ 
sentially to tender a number of documents “not previ¬ 
ously available to the prosecution”. Oral submissions 
on the proposal were heard by the Trial Chamber on 
24 July 1998, and the Trial Chamber ruled that, with 
the exception of the witness relating to the case against 
Landzo, the proposed evidence was not rebuttal evi¬ 
dence, but fresh evidence, and that the Prosecution had 
not put forward anything which would support an ap¬ 
plication to admit fresh evidence. This decision was re¬ 
flected in a written Order which noted that “rebuttal 
evidence is limited to matters that arise directly and 
specifically out of defence evidence”. 

272. The evidence which was not admitted by the 
Trial Chamber related to Delic, Mucic and Delalic, but 
the Prosecution submission that the exclusion consti¬ 
tuted an error invalidating the decision is limited in ap¬ 
plication to the effect of this evidence on its case against 
Delalic. Its overall purpose was to show that Delalic 
had the requisite degree of control over the Celebici 
camp. The three proposed witnesses, and the docu¬ 
ments they sought to adduce, were as follows: 

(i) Rajko Dordic, Sr, to testify as to his release from 
the Celebici camp pursuant to a release form 
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signed by Delalic and dated 3 July 1992. It was pro¬ 
posed that the witness produce and authenticate 
the document. This was intended to rebut the evi¬ 
dence of defence witnesses that Delalic was autho¬ 
rised to sign release documents only in exceptional 
circumstances when the members of the Investiga¬ 
tive Commission were not present in Celebici. 

(ii) Stephen Chambers, an investigator of the Of¬ 
fice of the Prosecutor, to present “documentary ev¬ 
idence not previously available to the Prosecutor” 
which had been seized from the State Commission 
for the Search for the Missing in Sarajevo and from 
the home and work premises of an official of the 
State Commission for Gathering Facts on War 
Crimes in Konjic. This was said to rebut the testi¬ 
mony of witnesses that Delalic, as commander of 
Tactical Group 1, had no authority over the Celebi¬ 
ci camp. 

(iii) Professor Andrea Stegnar, a handwriting ex¬ 
pert, to give expert testimony in relation to a num¬ 
ber of the recently obtained documents alleged to 
bear the signature of the accused. This was not ar¬ 
gued to have any independent rebuttal basis. 

273. The Trial Chamber characterised the nature 
of rebuttal evidence as “evidence to refute a particular 
piece of evidence which has been adduced by the de¬ 
fence”, with the result that it is “limited to matters that 
arise directly and specihcally out of defence evidence.” 
This standard is essentially consistent with that used 
previously and subsequently by other Trial Chambers. 
The Appeals Chamber agrees that this standard — that 
rebuttal evidence must relate to a signihcant issue aris¬ 
ing directly out of defence evidence which could not 
reasonably have been anticipated — is correct. It is in 
this context that the Appeals Chamber understands the 
Trial Chamber’s statement, made later in its Decision 
on Request to Reopen, that “evidence available to the 
Prosecution ab initio, the relevance of which does not 
arise ex improvise, and which remedies a defect in the 
case of the Prosecution, is generally not admissible.” 
Although the Appeals Chamber would not itself use 
that particular terminology, it sees, contrary to the 
Prosecution submission, no error in that statement 
when read in context. 

274. The Trial Chamber’s particular reasons for re¬ 
jecting the evidence as rebuttal evidence, as expressed 
in the oral hearing on 24 July, were, in relation to cate¬ 
gory (i), that the other evidence heard by the Trial 
Chamber was that Delalic had signed such documents 
only on behalf of the Investigating Commission and not 
in his own capacity. As the relevant release document 
also was acknowledged to state that Delalic was signing 
“for” the Commission, the Trial Chamber queried how 


it could be considered to rebut what had already been 
put in evidence. The Trial Chamber appeared to assess 
the document as having such low probative value in re¬ 
lation to the fundamental matter that the Prosecution 
was trying to prove — namely, Delalic’s authority to re¬ 
lease prisoners in his own capacity — that it could not 
be considered to rebut the defence evidence identihed 
by the Prosecution. This assessment was reasonably 
open to the Trial Chamber. 

275. In relation to category (ii), the Trial Chamber 
rejected the characterisation of the evidence as rebuttal 
evidence on the basis that it was better characterised as 
fresh evidence. While it may have been desirable for the 
Trial Chamber to state more specihcally its view as to 
why the evidence did not refute a particular matters 
arising directly and specihcally out of defence evidence, 
the Appeals Chamber agrees that it was open to regard 
the evidence as not being evidence in rebuttal. It is hrst 
noteworthy that the Prosecution, in applying to adduce 
the evidence, described it hrst as “fresh evidence, not 
previously available to the prosecution” and gave only 
a fairly cursory description of how in its view the evi¬ 
dence rebutted defence evidence. It said that the evi¬ 
dence would rebut the evidence of witnesses “who all 
stated that Zejnil Delalic as Commander of Tactical 
Group 1 had no defacto authority, or any other authori¬ 
ty whatsoever” over the Celebici camp. Thus the evi¬ 
dence was intended to establish that Delalic did in fact 
exercise such authority. As such, it went to a matter 
which was a fundamental part of the case the Prosecu¬ 
tion was required to prove in relation to its counts 
under Article 7(3). Such evidence should be brought 
as part of the Prosecution case in chief and not in rebut¬ 
tal. As the Trial Chamber correctly observed, where the 
evidence which “is itself evidence probative of the guilt 
of the accused, and where it is reasonably foreseeable 
by the Prosecution that some gap in the proof of guilt 
needs to be hlled by the evidence called by it”, it is in¬ 
appropriate to admit it in rebuttal, and the Prosecution 
“cannot call additional evidence merely because its case 
has been met by certain evidence to contradict it.” 

276. Where such evidence could not have been 
brought as part of the Prosecution case in chief because 
it was not in the hands of the Prosecution at the time, 
this does not render it admissible as rebuttal evidence. 
The fact that evidence is newly obtained, if that evi¬ 
dence does not meet the standard for admission of re¬ 
buttal evidence, will not render it admissible as rebuttal 
evidence. It merely puts it into the category of fresh evi¬ 
dence, to which a different basis of admissibility ap¬ 
plies. This is essentially what the Trial Chamber found. 
There is therefore no merit in the Prosecution’s submis¬ 
sion that the evidence should have been admitted as 
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“the reason for not adducing it during the Prosecution’s 
case [was] not due to the failure to foresee the issues 
that may arise during the Defence case.” The issue as 
to whether the evidence should have been admitted as 
fresh evidence is considered below. 

277. The admission of the testimony of the hand¬ 
writing expert referred to in category (iii) essentially re¬ 
lied on the admission of the category (ii) evidence, so 
it need not be further considered. 

278. Following the Trial Chamber’s rejection of the 
evidence as rebuttal evidence, the Prosecution hied an 
alternative request to re-open the Prosecution case. The 
Trial Chamber rejected this alternative orally, issuing 
its written reasons on 19 August 1998. The Prosecution 
hied applications under Rule 73 for leave to appeal the 
Order of 30 July and the Decision of 4 August, on 6 Au¬ 
gust and 17 August, respectively. A Bench of the Ap¬ 
peals Chamber denied leave to appeal in respect of both 
applications on the basis that it saw no issue that would 
cause such prejudice to the case of the Prosecution as 
could not be cured by the hnal disposal of the trial in¬ 
cluding post-judgement appeal, or which assumed gen¬ 
eral importance to the proceedings of the Tribunal or 
in international law generally, these being the two tests 
established by Rule 73(B) regarding the granting or 
withholding of leave to appeal. 

279. In its Decision on Request to Reopen the Trial 
Chamber, after considering the basis on which evi¬ 
dence could be admitted as rebuttal evidence, acknowl¬ 
edged the possibility that the Prosecution “may further 
be granted leave to re-open its case in order to present 
new evidence not previously available to it.” It stated; 

Such fresh evidence is properly dehned not merely 
as evidence that was not in fact in the possession 
of the Prosecution at the time of the conclusion of 
its case, but as evidence which by the exercise of 
reasonable diligence could not have been obtained 
by the Prosecution at that time. The burden of es¬ 
tablishing that the evidence sought to be adduced 
is of this character rests squarely on the Prosecu¬ 
tion. 

280. The Trial Chamber also identified the factors 
which it considered relevant to the exercise of its dis¬ 
cretion to admit the fresh evidence. These were de¬ 
scribed as: 

(i) the “advanced stage of the trial”; i.e., the later in 
the trial that the application is made, the less likely 
the evidence will be admitted; 

(ii) the delay likely to be caused by a re-opening of 
the Prosecution case, and the suitability of an ad¬ 
journment in the overall context of the trial; and 

(iii) the probative value of the evidence to be pres¬ 
ented. 


281. Taking these considerations into account the 
Trial Chamber assessed both the evidence and the Pros¬ 
ecution’s explanation for its late application to adduce 
it and concluded that the Prosecution had not dis¬ 
charged its burden of proving that the evidence could 
not have been found earlier with the exercise of reason¬ 
able diligence. In addition, it found that the admission 
of the evidence would result in the undue protraction 
of the trial for up to three months, as the testimony of 
further witnesses to authenticate the relevant docu¬ 
ments could be required as well as the evidence of any 
witnesses that the defence should be permitted to bring 
in response. Finally, the Trial Chamber assessed the ev¬ 
idence to be of minimal probative value, consisting of 
“circumstantial evidence of doubtful validity”, with the 
result that its exclusion would not cause the Prosecu¬ 
tion injustice. It concluded generally that “the justice 
of the case and the fair and expeditious conduct of the 
proceedings enjoins a rejection of the application.” 

282. The Prosecution does not challenge the Trial 
Chamber’s dehnition of fresh evidence as evidence 
which was not in the possession of the party at the time 
and which by the exercise of all reasonable diligence 
could not have been obtained by the relevant party at 
the conclusion of its case. Nor does it challenge the 
“general principle of admissibility” used by the Trial 
Chamber. 

283. The Appeals Chamber agrees that the primary 
consideration in determining an application for re¬ 
opening a case to allow for the admission of fresh evi¬ 
dence is the question of whether, with reasonable dili¬ 
gence, the evidence could have been identihed and 
presented in the case in chief of the party making the 
application. If it is shown that the evidence could not 
have been found with the exercise of reasonable dili¬ 
gence before the close of the case, the Trial Chamber 
should exercise its discretion as to whether to admit the 
evidence by reference to the probative value of the evi¬ 
dence and the fairness to the accused of admitting it 
late in the proceedings. These latter factors can be re¬ 
garded as falling under the general discretion, reflected 
in Rule 89 (D) of the Rules, to exclude evidence where 
its probative value is substantially outweighed by the 
need to ensure a fair trial. Although this second aspect 
of the question of admissibility was less clearly stated 
by the Trial Chamber, the Appeals Chamber, for the 
reasons discussed below, considers that it applied the 
correct principles in this respect. 

284. The Prosecution contends that although the 
Trial Chamber was correct in requiring proof of the ex¬ 
ercise of reasonable diligence, it should have found that 
it had exercised such diligence. The Trial Chamber 
took the view, having considered the reasons put for- 
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ward by the Prosecution, that the Prosecution had not 
discharged its burden of demonstrating that even with 
reasonable diligence the proposed evidence could not 
have been previously obtained and presented as part of 
its case in chief. It implicitly expressed its opinion that 
the Prosecution had not pursued the relevant evidence 
vigorously until after the close of the Defence case. The 
Prosecution submits that this finding was “factually in¬ 
correct” and represented “a misapprehension of the 
facts in relation to the efforts of the Prosecution to ob¬ 
tain tbis evidence”, but does not more than reiterate the 
description of the efforts to obtain the evidence which 
it had already provided to the Trial Chamber. It does 
not identify how, in its view, the Trial Chamber’s con¬ 
clusion on the facts were so unreasonable that no rea¬ 
sonable Trial Chamber could bave reached it. It is not 
suggested that the Trial Chamber did not consider the 
Prosecution’s explanation. No such suggestion could 
be made in light of the obvious demonstrations both in 
the hearing of the oral submissions on the issue and the 
Decision on the Request to Reopen that the Trial 
Chamber did consider tbe explanations tbe Prosecu¬ 
tion was putting to it. In the Appeals Chamber’s view, 
even making considerable allowances to the Prosecu¬ 
tion in relation to the “complexities involved in obtain¬ 
ing the evidence”, it is apparent that there were failures 
to pursue diligently the investigations for which no ad¬ 
equate attempt to provide an explanation was made. 

285. Two examples demonstrate this problem. A 
number of tbe documents which were sought to be ad¬ 
mitted had been seized in June 1998 from the office and 
home of Jasminka Dzumhur, a former official of the 
State Commission for Exchange in Konjic and the 
Army of Bosnia and Herzegovina 4th Corps Military In¬ 
vestigative Commission. The material provided by the 
Prosecution in its Request to Reopen to explain its 
prior effort to obtain documents and information from 
Ms Dzumhur includes the statement that; 

Between late 1996 and early 1997, the Prosecution 
contacted Jasminka Dzumhur three times. She 
consistently refused to provide a statement, but on 
one occasion, briefly showed an investigator an un¬ 
translated document concerning the transfer of duties 
in Celebici prison in November 1996, signed by 
Zdravko Mucic and Zejnil Delalic. She said she had 
other documents, but none of the documents were pro¬ 
vided to the Prosecution. 

With this knowledge, obtained in November 1996, 
that Ms Dzumbur held documents which they consid¬ 
ered would be relevant to their case, the next step ap¬ 
parently taken by the Prosecution was four to hve 
months later in mid-April 1997, when it made a formal 
request for assistance to the Government of Bosnia and 


Herzegovina. The Prosecution received a response on 
23 July 1997, following a reminder in June 1997. On 
the material provided by tbe Prosecution, it was almost 
hve months later that it took the next step of issuing 
a second request to the Government of Bosnia and Her¬ 
zegovina, which received a relatively rapid response in 
early January, by providing certain documents. Given 
that the trial had opened in March 1997, it was open 
to the Trial Chamber to regard the lapse of these peri¬ 
ods of time between the taking of active steps to pursue 
the documents during after the trial had actually com¬ 
menced as an indication that reasonable diligence was 
not being exercised. 

286. Secondly, in a case such as the present where 
the evidence is sought to be presented not only after tbe 
close of the case of the Prosecution but long after the 
close of the case of the relevant accused, it was neces¬ 
sary for the Prosecution to establish that the evidence 
could not have been obtained, even if after tbe close of 
its case, at an earlier stage in the trial. The application 
to have the new evidence admitted was made many 
months after the Prosecution gained actual knowledge 
of the location at which the relevant documents were 
likely to be held. The information provided by the Pros¬ 
ecution, in its “Alternative Request to Reopen the Pros¬ 
ecution’s Case”, indicated that the Prosecution gained 
possession of certain documents from the State Com¬ 
mission for the Search for the Missing on 27 March 
1998, which indicated that the relevant documents 
were in the possession of Jasminka Dzumhur. It was 
not until 5 May 1998 that the Prosecution took any fur¬ 
ther step in trying to obtain the documents, when it 
“informed the authorities that various requests con¬ 
cerning the contacting of officials and former officials 
of Konjic Municipality, including Jasminka Dzumhur 
remained outstanding”. An application for a search 
warrant was made to a Judge of the Tribunal on 10 June 
1998, after Delalic’s defence case had closed. Even 
making allowances for the complexities of such investi¬ 
gations, allowing a period of over hve weeks to elapse 
between becoming aware of the location of the docu¬ 
ments and taking any further active step to obtain 
them, in light of the advanced state of the defence case, 
cannot be considered to be the exercise of reasonable 
diligence. If tbe Prosecution was in fact taking steps to 
obtain the information at that time, it did not disclose 
them to the Trial Chamber and cannot now complain 
at the assessment that it did not exercise “reasonable 
diligence” in obtaining and presenting tbe evidence 
earlier. Given that the burden of proving that reason¬ 
able diligence was exercised in obtaining the evidence 
lies on the Prosecution, it was open to the Trial Cham¬ 
ber to decide on tbe information provided to it by the 
Prosecution that it has not discharged that burden. 
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287. The Prosecution further submits that the Trial 
Chamber erred in the exercise of its discretion in cer¬ 
tain of the matters it took into account. As the Trial 
Chamber’s hnding that reasonable diligence had not 
been exercised was a sufficient basis on which to dis¬ 
pose of the application, it is not strictly necessary to de¬ 
termine this issue, but as the Trial Chamber expressed 
its views on this aspect of the application, the Appeals 
Chamber will consider it here. The Prosecution argues 
that relevant and probative evidence is only excluded 
when its admission is substantially outweighed by the 
need to ensure a fair trial, and cites the provisions of 
certain national systems in support of this. In relation 
to these provisions which the Prosecution has selec¬ 
tively drawn from only three national jurisdictions, it 
can be observed that even if they were to be accepted 
as a guide to the principles applicable to this issue in 
the Tribunal, two of them simply confer a discretion on 
the Trial Chamber exceptionally to admit new evidence. 
The provision cited from the Costa Rican Code of 
Criminal Procedure states that: 

Exceptionally, the court may order [...] that new ev¬ 
idence be introduced if, during the trial proceed¬ 
ings new facts or circumstances have arisen that 
need to be established. 

The provision relied on from the German Code 
provides for the admission of new evidence “if this is 
absolutely necessary”. 

288. The Trial Chamber stated the principle as 
being that: 

While it is axiomatic that all evidence must fulhll 
the requirements of admissibility, for the Trial 
Chamber to grant the Prosecution permission to 
reopen its case, the probative value of the proposed 
evidence must be such that it outweighs any preju¬ 
dice caused to the accused. Great caution must be 
exercised by the Trial Chamber lest injustice be 
done to the accused, and it is therefore only in ex¬ 
ceptional circumstances where the justice of the 
case so demands that the Trial Chamber will exer¬ 
cise its discretion to allow the Prosecution to ad¬ 
duce new evidence after the parties to a criminal 
trial have closed their case. 

The Prosecution argues that the statement of the 
Trial Chamber that “the probative value of the pro¬ 
posed evidence must be such that it outweighs any 
prejudice caused to the accused” incorrectly states the 
applicable principle, which is that stated in Rule 89(D), 
namely that the need to ensure a fair trial substantially 
outweighs the probative value of the evidence. The ref¬ 
erence by the Trial Chamber to the potential “prejudice 
caused to the accused” was not, in the view of the Ap¬ 


peals Chamber, the appropriate one in the context. 
However it is apparent from a reading of the rest of the 
Decision on Request to Reopen that the Trial Chamber, 
in referring to prejudice to the accused was turning its 
mind to matters which may affect the fairness of the ac¬ 
cused’s trial. This is apparent both from the reference, 
in the passage cited above, to the need to avoid “injus¬ 
tice to the accused” and the concluding statement in 
the decision: 

In our view, the justice of the case and the fair and 

expeditious conduct of the proceedings enjoins a 

rejection of the application. 

289. The Prosecution also argues that the Trial 
Chamber erred in its assessment of the probative value 
of the evidence. It contends that the Trial Chamber 
erred in hnding that the evidence was inferential and 
equivocal. The Prosecution relies on a statement by the 
Trial Chamber that the documents “cannot be proba¬ 
tive”. Although this was perhaps unfortunate terminol¬ 
ogy, it is apparent from the Trial Chamber’s decision 
that after considering the evidence it was of the view 
not that it could not be probative but that the docu¬ 
ments “contain circumstantial evidence of doubtful va¬ 
lidity”. This was an assessment not that the documents 
were incapable, as a matter of law, of having probative 
value, but that, having regard to their contents which 
did not disclose direct evidence of the matters in dis¬ 
pute but, at best, gave rise to “mere inferences”, the 
documents had a low probative value. This assessment, 
and more specihcally the exercise of balancing the par¬ 
ticular degree of probative value disclosed by the docu¬ 
ments against the unfairness which would result if the 
evidence were admitted, is a matter for the Trial Cham¬ 
ber which will not be interfered with on appeal in the 
absence of convincing demonstration of error. No such 
demonstration has been made. 290. The Prosecution 
also specihcally challenged the Trial Chamber’s conclu¬ 
sion that the trial had reached such a stage that the evi¬ 
dence should not be admitted.452 The stage in the trial 
at which the evidence is sought to be adduced and the 
potential delay that will be caused to the trial are mat¬ 
ters highly relevant to the fairness to the accused of ad¬ 
mission of fresh evidence. This consideration extends 
not only to Delalic as the accused against whom the evi¬ 
dence was sought to be admitted, but also the three co¬ 
accused whose trial would be equally delayed for rea¬ 
sons unrelated to themselves. The Appeals Chamber 
does not understand the Trial Chamber to have taken 
the stage of the trial into account in any sense other 
than its impact on the fairness of the trial of the ac¬ 
cused, and, in the circumstances, the Appeals Chamber 
regards the Trial Chamber as having been fully justified 
in taking the very late stage of the trial into account. 
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The Prosecution sought to have this evidence admitted 
not only after the close of its own case, but well after 
the close of the defence case of Delalic and only very 
shortly before the close of the case of the last accused. 
The Prosecution contends that “none of the accused 
objected to the potential presentation of the evidence 
of Mr Chambers.”453 This assertion is clearly incor¬ 
rect. At the hearing of oral submissions on whether the 
evidence could be admitted as rebuttal or fresh evi¬ 
dence, counsel for Delalic stated: 

His Honour Karibi-Whyte has said what 1 was 
thinking and that is that we’re in the second year 
of this trial, and, perhaps, the third or fourth year 
of investigations concerning these matters. And the 
Prosecution, despite what they say, despite what 
reasons they may offer, I think is a matter of law. 
It’s unfair at this point to produce documents in 
June, 1998. 

The defence for Delalic also expressed its opposi¬ 
tion to the presentation of the fresh evidence in its writ¬ 
ten response to the request to reopen. 

291. The Prosecution also argued that the Trial 
Chamber was wrong in its finding that the admission 
of the evidence would cause three months’ delay: 

The Prosecutor calculated that the three remaining 
proposed witnesses would take, on direct examina¬ 
tion, less than four hours, ft is respectfully submit¬ 
ted that the Trial Chamber’s estimation that this 
would likely postpone the trial for three months is 
not borne out, given that there were only three wit¬ 
nesses and approximately 22 documents, some 
only supporting documents for the search warrant. 

This submission is disingenuous. The time which 
the Trial Chamber needed to take into account in deter¬ 
mining the effect on the accused was not limited to the 
time which it may take to examine the three witnesses. 
The Trial Chamber found that, given the nature of the 
documents, it was likely that the testimony of further 
witnesses would be required to authenticate the rele¬ 
vant documents. It would also be necessary to allow for 
the defence to call appropriate witnesses in response. 
Further, as noted by tbe Trial Chamber, the Prosecu¬ 
tion had stated in its Request to Reopen, after acknowl¬ 
edging that the defence may need to call witnesses: 

In addition, the Prosecution would seek leave to 
call witnesses to rebut the testimony of those 
brought by the Defence. 

292. In light of these considerations, it was open 
to the Trial Chamber — which, having presided over 
the trial which had already taken over eighteen months, 
was well-placed to assess the time required taking into 
account practical considerations such as temporary 


witness unavailability — to conclude that the likely 
delay would be up to three months. In light of this find¬ 
ing, it is apparent that the Trial Chamber considered 
that the admission of the evidence would create a suffi¬ 
ciently adverse effect on the fairness of the trial of all 
of the accused, that it outweighed the limited probative 
value of the evidence. As a secondary matter, it is also 
apparent that the Trial Chamber was concerned to ful¬ 
fill its obligation under Article 20 of the Statute to en¬ 
sure the trial was expeditious. In light of these consid¬ 
erations, the decision not to exercise its discretion to 
grant the application was open to the Trial Chamber. 

293. For the above reasons, the Appeals Chamber 
finds that the Prosecution has not demonstrated that 
the Trial Chamber committed any error in the exercise 
of its discretion. This aspect of this ground of appeal 
relating to the exclusion of evidence by the Trial Cham¬ 
ber is therefore also dismissed, and with it this ground 
of appeal in its entirety. 

. Delie’s Acquittal under Article 7(3) 4. The Prosecu¬ 
tion’s fifth ground of appeal alleges that the Trial 
Chamber “erred when it decided... that Hazim Delic 
was not a ‘superior’ in the Celebici Prison Camp for the 
purposes of ascribing criminal responsibility to him 
under Article 7(3) of the Statute.” The Prosecution sub¬ 
mits that the Trial Chamber applied the wrong legal 
test when it held that “the perpetrator of the underlying 
offence must be the subordinate of the person of higher 
rank” and that “a subordinate unit of the superior or 
commander is a sine qua non for superior responsibili¬ 
ty.” The Prosecution also submits, apparently in the al¬ 
ternative, that, even if the test formulated by the Trial 
Chamber for determining who is a superior for the pur¬ 
poses of Article 7(3) was correct, it misapplied the test 
in this case. The Prosecution refers to the Trial Cham¬ 
ber’s findings, including its finding that Delic was the 
“deputy commander” of the camp, to say that he should 
have been found to be a superior. Because, it is said, the 
Trial Chamber’s findings also establish that he was 
aware of the offences of subordinates, and that he failed 
to prevent or punish them, the Appeals Chamber 
should find Delic guilty under Article 7(3) on counts 
13, 14, 33, 34, 38, 39, 44, 45, 46 and 47. 

295. In support of this ground, the Prosecution re¬ 
iterates its theory that command responsibility entails 
a superior-subordinate relationship in which the supe¬ 
rior effectively controls the subordinate, in tbe sense 
that the superior possesses the material ability to pre¬ 
vent or punish the offences and that “[s]uch control 
can be manifest in powers of influence which permit 
the superior to intervene”. It also argues that the Trial 
Chamber erred in requiring Delic to be part of the chain 
of command, as the correct test is whether he has suffl- 
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dent control, influence, or authority to prevent or pun¬ 
ish. If, as the Trial Chamber found, de facto control is 
sufficient in this context, it should assess in each case 
whether an accused has de facto powers or control to 
prevent or punish. 

296. Delic responds that among the elements re¬ 
quired for finding a person liable under the doctrine of 
command responsibility are the requirement of “a hier¬ 
archy in which superiors are authorized to control their 
subordinates to a degree that the superior is responsible 
for the actions of his subordinates” and that the superi¬ 
or must be “vested with authority to control his subor¬ 
dinates.” In the military, the chain of command is a hi¬ 
erarchy of commanders, with deputy commanders 
being outside this chain of command. 

297. Turning to the Trial Chamber’s findings on 
the question of Delie’s liability under Article 7(3), it 
clearly found that Delic held the position of “deputy 
commander” of the Celebici camp. However, it also 
found that this was “not dispositive of Delie’s status” 
as the real issue before tbe Trial Chamber was: 

[wjhether tbe accused had the power to issue or¬ 
ders to subordinates and to prevent or punish the 
criminal acts of his subordinates, thus placing him 
within the chain of command. In order to do so the 
Trial Chamber must look to tbe actual authority of 
Hazim Delic as evidenced by his acts in the Celebi¬ 
ci prison camp. 

298. The Chamber proceeded to consider evidence 
of the degree of actual authority wielded by Delic in the 
camp, and concluded that: 

[...] this evidence is indicative of a degree of influ¬ 
ence Hazim Delic had in the Celebici prison-camp 
on some occasions, in tbe criminal mistreatment of 
detainees. However, this influence could be attrib¬ 
utable to the guards’ fear of an intimidating and 
morally delinquent individual who was the instiga¬ 
tor of and a participant in the mistreatment of de¬ 
tainees, and is not, on the facts before the Trial 
Chamber, of itself indicative of the superior authority 
of Delic sufficient to attribute superior responsibility 
to him. 

Having examined more evidence, it further found: 

This evidence indicates that Hazim Delic was 
tasked with assisting Zradvko Mucic by organising 
and arranging for tbe daily activities in the Celebici 
prison-camp. However, it cannot be said to indi¬ 
cate that he had actual command authority in the 
sense that he could issue orders and punish and 
prevent the criminal acts of subordinates. 

299. The Trial Chamber therefore concluded that, 
despite Delie’s position of deputy commander of the 


camp, he did not exercise actual authority in the sense 
of having powers to prevent or punish and therefore 
was not a superior or commander of the perpetrators 
of the relevant offences in the sense required by Article 
7(3). 

300. The Appeals Chamber has already rejected, in 
its discussion of the Prosecution’s second ground of ap¬ 
peal, the Prosecution argument that “substantial influ¬ 
ence” is a sufficient measure of “control” for the impo¬ 
sition of liability under Article 7(3). It need only 
therefore confirm that the Trial Chamber’s finding that 
Delic had powers of influence was not of itself a suffi¬ 
cient basis on which to find him a superior if it was not 
established beyond reasonable doubt by the evidence 
that he actually had the ability to exercise effective con¬ 
trol over the relevant perpetrators. 

301. The remaining issue as to the applicable law 
raised by the Prosecution in relation to this ground 
which has not previously been considered is its conten¬ 
tion that the Trial Chamber erred because it required 
Delic to be part of the chain of command and, more 
generally, it required the perpetrators of the underlying 
offences to be his “subordinates” before liability under 
Article 7(3) could be imposed. 

302. It is beyond question that the Trial Chamber 
considered Article 7(3) to impose a requirement that 
there be a superior with a corresponding subordinate. 
The Prosecution itself submits that one of the three re¬ 
quirements under Article 7(3) is that of a superior- 
subordinate relationship. There is therefore a certain 
difficulty in comprehending the Prosecution submis¬ 
sion that the Trial Chamber erred in law in requiring 
the perpetrator of the underlying offence to be a subor¬ 
dinate of the person of higher rank. The Trial Chamber 
clearly did understand tbe relationship of subordina¬ 
tion to encompass indirect and informal relationships, 
as is apparent from its acceptance of the concepts of ci¬ 
vilian superiors and de facto authority, to which the Ap¬ 
peals Chamber has referred in its discussion of the 
issue in relation to the Prosecution’s second ground of 
appeal. 

303. The Appeals Chamber understands the neces¬ 
sity to prove that the perpetrator was the “subordinate” 
of the accused, not to import a requirement of direct or 
formal subordination but to mean that the relevant ac¬ 
cused is, by virtue of his or her position, senior in some 
sort of formal or informal hierarchy to the perpetrator. 
The ability to exercise effective control in the sense of 
a material power to prevent or punish, which the Ap¬ 
peals Chamber considers to be a minimum requirement 
for the recognition of the superior-subordinate rela¬ 
tionship, will almost invariably not be satisfied unless 
such a relationship of subordination exists. However, 
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it is possible to imagine scenarios in which one of two 
persons of equal status or rank — such as two soldiers 
or two civilian prison guards — could in fact exercise 
“effective control” over the other at least in the sense 
of a purely practical ability to prevent the conduct of 
the other by, for example, force of personality or physi¬ 
cal strength. The Appeals Chamber does not consider 
the doctrine of command responsibility — which de¬ 
veloped with an emphasis on persons who, by virtue of 
the position which they occupy, have authority over 
others — as having been intended to impose criminal 
liability on persons for the acts of other persons of com¬ 
pletely equal status. 

304. The Appeals Chamber acknowledges that the 
Trial Chamber’s references to the absence of evidence 
that Delic “lay within” or was “part of’ the chain of 
command may, if taken in isolation, be open to the in¬ 
terpretation that the Trial Chamber believed Article 
7(3) to require the accused to have a formal position 
in a formal hierarchy which directly links him to a sub¬ 
ordinate who also holds a formal position within that 
hierarchy. Given that it has been accepted that the law 
relating to command responsibility recognises not only 
civilian superiors, who may not be in any such formal 
chain of command, and de facto authority, for which no 
formal appointment is required, the law does not allow 
for such an interpretation. However, when read in the 
context of the rest of the Trial Chamber’s Judgement, 
the Appeals Chamber is satisfied that the Trial Cham¬ 
ber was not in fact imposing the requirement of such 
a formalised position in a formal chain of command, as 
opposed to requiring that there be proof that Delic was 
a superior in the sense of having the material ability to 
prevent or punish the acts of persons subordinate to 
him. This is apparent from, for example, the Trial 
Chamber’s references to the sufficiency of indirect con¬ 
trol (where it amounts to effective control) and its ac¬ 
ceptance of de facto authority, to which reference has 
already been made by the Appeals Chamber in the con¬ 
text of the Prosecution’s second ground of appeal. 

305. However, the Prosecution has also submitted 
that, “even on the Trial Chamber’s test for the superior- 
subordinate relationship, Delic should have been con¬ 
victed as the Trial Chamber misapplied this test to its 
own findings of fact”. The Prosecution, based on its un¬ 
derstanding that the Trial Chamber required proof that 
Delic was exercising authority within a formal chain of 
command, contends that the facts found by the Trial 
Chamber establish this. As indicated above, the Ap¬ 
peals Chamber considers that the Trial Chamber essen¬ 
tially applied the correct test — whether Delic exer¬ 
cised effective control in having the material ability to 
prevent or punish crimes committed by subordinates 


— and did not require him to have a formalised posi¬ 
tion in a direct chain of command over the subordi¬ 
nates. However, the Appeals Chamber will consider the 
Trial Chamber hndings which are relied on by the Pros¬ 
ecution to determine whether those findings must have 
compelled a conclusion that either standard was satis- 
hed. As this aspect of the appeal involves an allegation 
that the Trial Chamber erred in its hndings of fact, the 
Prosecution must establish that the conclusion reached 
by the Trial Chamber (that Delic did not exercise supe¬ 
rior authority) was one which no reasonable tribunal 
of fact could have reached. In order to succeed on its 
submission that the Appeals Chamber should substi¬ 
tute its own hnding for that of the Trial Chamber — 
that is, that Delic did in fact exercise command respon¬ 
sibility and enter convictions accordingly — it is neces¬ 
sary for the Prosecution to establish that this finding is 
the only reasonable hnding available on the evidence. 
This standard was acknowledged by the Prosecution. 

306. The Prosecution hrst relies on the Trial 
Chamber’s hnding that Delic was deputy commander 
of the camp. The Appeals Chamber accepts the Trial 
Chamber’s view that this title or position is not disposi¬ 
tive of the issue and that it is necessary to look to 
whether there was evidence of actual authority or con¬ 
trol exercised by Delic. For the same reason, the fact 
that the detainees regarded him as the deputy com¬ 
mander, and as a person with inhuence over the 
guards, is not conclusive evidence of his actual authori¬ 
ty- 

307. The Prosecution identihes four other hndings 
of the Trial Chamber which it says demonstrate such 
actual control. The Appeals Chamber considers them 
in turn. 

308. The Trial Chamber referred to testimony of 
four witnesses to the effect that the guards feared Delic 
and that he occasionally criticised them severely. This 
evidence appeared to be accepted by the Trial Cham¬ 
ber, but it was interpreted by the Trial Chamber as 
showing a “degree of influence” which could be “attrib¬ 
utable to the guards’ fear of an intimidating and morally 
delinquent individual” rather than as unambiguous evi¬ 
dence of superior authority. The Appeals Chamber 
considers that this interpretation of this piece of evi¬ 
dence was open to the Trial Chamber, who, it must be 
remembered, heard the witnesses and the totality of the 
evidence itself. There was certainly nothing submitted 
by the Prosecution which would demonstrate that this 
conclusion was so unreasonable that no reasonable tri¬ 
bunal of fact could have reached it. 

309. The Prosecution also referred to evidence that 
Delic had ordered the beating of detainees on certain 
occasions. As the Prosecution itself acknowledges, the 
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Trial Chamber did not find beyond reasonable doubt 
that Delic did in fact order guards to conduct the series 
of beatings which was the subject of the evidence re¬ 
ferred to in paragraph 804 of the Trial Judgement. The 
Trial Chamber referred to the evidence of certain wit¬ 
nesses and concluded that the evidence “suggests that 
Mr. Delic conducted a vindictive beating of the people 
from Bradina on one particular day and then told at 
least one other guard, Mr. Landzo to continue this beat¬ 
ing. 

However, it is not proven that the beatings that fol¬ 
lowed from that day or [sic] were ‘ordered’ by Mr. 
Delic”. In relation to the second occasion referred to in 
paragraph 805 of the Judgement, the Trial Chamber 
only referred to the Prosecution allegation of Delic or¬ 
dering a beating and stated: 

Witness F and Mirko Dordic testified to tbis inci¬ 
dent and indicated that Delic “ordered” or was 
“commanding” the guards in this collective beat¬ 
ing. 

The Trial Chamber did not state whether it accept¬ 
ed this evidence, and it made no finding as to whether 
Delic actually ordered the beating or not. Despite the 
Prosecution’s apparent suggestion that it is enough that 
“the Trial Chamber made no hnding that this evidence 
was unreliable”, this is not a sufficient basis for the Ap¬ 
peals Chamber to take it as a finding by the Trial Cham¬ 
ber that the ordering of the beating was proved beyond 
reasonable doubt. The Appeals Chamber therefore can¬ 
not identify from the matters referred to by the Prose¬ 
cution any unambiguous findings that it was proven 
beyond reasonable doubt that Delic ordered guards to 
mistreat detainees. 

310. The Prosecution also refers to the finding that 
Delic “was tasked with assisting Zdravko Mucic by or¬ 
ganising and arranging for tbe daily activities in the 
camp.” A finding as to such a responsibility for organis¬ 
ing and arranging activities in the camp, while poten¬ 
tially demonstrating that Delic had some seniority 
within the camp, actually provides no information at 
all as to whether he had authority or effective control 
over the guards within the camp who were the perpe¬ 
trators of the offences for which it is sought to make 
Delic responsible. Tbe Appeals Chamber therefore 
agrees with the Trial Chamber that it was open to re¬ 
gard this evidence as inconclusive. 

311. Finally, the Prosecution refers to evidence 
given by Delie’s co-accused Landzo that he “carried out 
all of [Delie’s] orders out of fear and also because I be¬ 
lieved 1 had to carry [sic] execute them”. While the 
Trial Chamber certainly considered this evidence, it did 
not accept it, as it found that Landzo was not a credible 


witness and that his evidence could not be relied on un¬ 
less supported by other evidence. It did not identify any 
other evidence which it regarded as constituting such 
support. 

312. There were therefore a number of problems 
with the relevance of the findings or the quality of the 
underlying evidence relied on by the Prosecution. The 
weakness of such evidence as the foundation of any 
finding beyond reasonable doubt that Delic exercised su¬ 
perior authority was recognised by the Trial Chamber, 
which concluded that all this evidence was “indicative 
of a degree of influence Hazim Delic had in the Celebici 
prison-camp on some occasions, in the criminal mis¬ 
treatment of detainees”, but that it “is not, on the facts 
before this Trial Chamber, of itself indicative of the su¬ 
perior authority of Delic sufficient to attribute superior 
responsibility to him”. The Appeals Chamber does not 
see anything in this conclusion which suggests it is un¬ 
reasonable, and certainly not that it is so unreasonable 
that no reasonable tribunal of fact could reach it. 

313. Although this conclusion effectively disposes 
of this ground of appeal, it is necessary to make an ob¬ 
servation in relation to one final issue. The Prosecution 
submitted that, should it be accepted that the Trial 
Chamber should have found that Delic did in fact exer¬ 
cise superior authority over the guards in the camp, it 
would then be possible to reverse his acquittals on the 
basis of the findings in the Trial Judgement. In particu¬ 
lar, it submits that it is established that Delic knew or 
had reason to know on the following basis: 

ft cannot seriously be disputed that Delic knew of 
the crimes being committed in the camp generally. 
The Trial Chamber said that “The crimes commit¬ 
ted in the Celebici prison-camp were so frequent 
and notorious that there is no way that Mr. Mucic 
could not have known or heard about tbem.” 
There is also no way that Delic could not have 
known about them, given that he was himself con¬ 
victed for directly participating in them, and was 
involved in the operation of the camp on a daily 
basis. 

ft must first be observed that, contrary to this sub¬ 
mission, there was no finding that Delic directly partici¬ 
pated in all of the crimes for which he is sought to be 
made responsible. Secondly, it cannot be accepted that 
a finding by tbe Trial Chamber that a co-accused who 
was commander of the camp must have known of the 
crimes committed in the camp can be taken, by some 
kind of imputation, as a finding beyond reasonable 
doubt that Delic knew or had reason to know of the 
crimes for which the Prosecution seeks to have convic¬ 
tions entered. The Trial Judgement contains no find¬ 
ings as to Delie’s state of knowledge in relation to many 
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of the crimes for which the Prosecution seek a reversal 
of the acquittal. It is undisputed that command respon¬ 
sibility does not impose strict liability on a superior for 
the offences of subordinates. Thus, had the Appeals 
Chamber accepted that the only reasonable conclusion 
on the evidence was that Delic was a superior, the ques¬ 
tion of whether he knew or had reason to know of the 
relevant offences would have remained unresolved, and 
it would in theory have been necessary to remit the 
matter to a Trial Chamber for consideration. 

314. For the foregoing reasons, the Appeals Cham¬ 
ber dismisses this ground of appeal. 

V. UNLAWFUL CONFINEMENT OF CIVILIANS 
A. Introduction 

315. Count 48 of the Indictment charged Mucic, 
Delic and Delalic with individual participation in, and 
superior responsibility for, the unlawful confinement 
of numerous civilians in the Celebici camp. The offence 
of unlawful confinement of civilians is punishable 
under Article 2(g) of tbe Statute as a grave breach of 
the Geneva Conventions. Count 48 provided: 

Between May and October 1992, Zejnil DELALIC, 
Zdravko MUCIC, and Hazim DELIC participated 
in the unlawful confinement of numerous civilians 
at Celebici camp. Zejnil DELALIC, Zdravko 
MUCIC, and Hazim DELIC also knew or had rea¬ 
son to know that persons in positions of subordi¬ 
nate authority to them were about to commit those 
acts resulting in the unlawful conhnement of civil¬ 
ians, or had already committed those acts, and 
failed either to take the necessary and reasonable 
steps to prevent those acts or to punish the perpe¬ 
trators after the acts had been committed. By tbeir 
acts and omissions, Zejnil DELALIC, Zdravko 
MUCIC, and Hazim DELIC are responsible for; 

Count 48. A Grave Breach punishable under Arti¬ 
cle 2(g) (unlawful confinement of civilians) of the 
Statute of the Tribunal. 

316. Tbe Trial Chamber found Mucic guilty of un¬ 
lawful confinement of civilians as charged in count 48 
under both Articles 7(1) and 7(3) of the Statute. It 
found Delalic and Delic not guilty under this count. 
The Prosecution appeals against these acquittals. The 
Prosecution contends in its third ground of appeal that: 

The Trial Chamber erred when it decided in para¬ 
graphs 1124-1144 that Zejnil Delalic was not guilty 
of the unlawful confinement of civilians as charged 
in count 48 of the Indictment. 

The Prosecution’s sixth ground of appeal is that: 

The Trial Chamber erred when it decided in para¬ 
graphs 1125-1144 that Hazim Delic was not guilty 


of the unlawful confinement of civilians as charged 
in count 48 of the Indictment. 

317. The Prosecution contends that the Trial 
Chamber applied the wrong legal principle to deter¬ 
mine the responsibility of Delalic and Delic for the un¬ 
lawful confinement of the civilians in the Celebici 
camp. In the case of Delalic, the Prosecution contends 
that the Trial Chamber also failed to apply correctly tbe 
law relating to aiding and abetting. 

318. Mucic appeals against his conviction. He con¬ 
tends in his twelfth ground of appeal that: 

The Trial Chamber erred in fact and law in finding 
that the detainees, or any of them, within the Cele¬ 
bici camp were unlawfully detained [...] 

Mucic also challenges the Trial Chamber’s findings 
that he had the requisite mens rea for the offence and 
that any acts or omissions by him were sufficient to 
constitute the actus reus for the offence. 

319. These grounds of appeal, although dealing 
with different matters, touch on a number of issues 
which are common to each ground. It is convenient to 
discuss two of these common legal issues before turn¬ 
ing to the specific issues raised discretely by each 
ground of appeal: 

(i) the legal standard for determining what consti¬ 
tutes the unlawful confinement of civilians; and 

(ii) whether the Trial Chamber was correct in its 
conclusion that some of the civilians in the Celebi¬ 
ci camp were unlawfully detained. 

(i) The unlawful confinement of civilians 320. The of¬ 
fence of unlawful confinement of a civilian, a grave 
breach of the Geneva Conventions which is recognised 
under Article 2(g) of the Statute of the Tribunal, is not 
further defined in the Statute. As found by the Trial 
Chamber, however, clear guidance can be found in the 
provisions of Geneva Convention IV. The Trial Cham¬ 
ber found that the confinement of civilians during 
armed conflict may be permissible in limited cases, but 
will be unlawful if the detaining party does not comply 
with the provisions of Article 42 of Geneva Convention 
IV, which states: 

The internment or placing in assigned residence of 
protected persons may be ordered only if the secur¬ 
ity of the Detaining Power makes it absolutely nec¬ 
essary. If any person, acting through the represen¬ 
tatives of the Protecting Power, voluntarily 
demands internment, and if his situation renders 
this step necessary, he shall be interned by the 
Power in whose hands he may be. 

Thus the involuntary confinement of a civilian 
where the security of the Detaining Power does not 
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make this absolutely necessary will be unlawful. Fur¬ 
ther, an initially lawful internment clearly becomes un¬ 
lawful if the detaining party does not respect the basic 
procedural rights of the detained persons and does not 
establish an appropriate court or administrative board 
as prescribed in Article 43 of Geneva Convention IV. 
That article provides: 

Any protected person who has been interned or 
placed in assigned residence shall be entitled to 
have such action reconsidered as soon as possible 
by an appropriate court or administrative board 
designated by the Detaining Power for that pur¬ 
pose. If the internment or placing in assigned resi¬ 
dence is maintained, the court or administrative 
board shall periodically, and at least twice yearly, 
give consideration to his or her case, with a view 
to the favourable amendment of the initial deci¬ 
sion, if circumstances permit. 

Unless the protected persons concerned object, the 
Detaining Power shall, as rapidly as possible, give 
the Protecting Power the names of any protected 
persons who have been interned or subjected to as¬ 
signed residence, or have been released from in¬ 
ternment or assigned residence. The decisions of 
the courts or boards mentioned in the hrst para¬ 
graph of the present Article shall also, subject to 
the same conditions, be notihed as rapidly as possi¬ 
ble to the Protecting Power. 

321. In its consideration of the law relating to the 
offence of unlawful conhnement, the Trial Chamber 
also referred to Article 5 of Geneva Convention IV, 
which imposes certain restrictions on the protections 
which may be enjoyed by certain individuals under the 
Convention. It provides, in relevant part: 

Where, in the territory of a Party to the conflict, the 
latter is satished that an individual protected per¬ 
son is definitely suspected of or engaged in activities 
hostile to the security of the State, such individual 
person shall not be entitled to claim such rights 
and privileges under the present Convention as 
would, if exercised in the favour of such individual 
person, be prejudicial to the security of such State. 

[...] 

In each case, such persons shall nevertheless be 
treated with humanity, and, in case of trial, shall 
not be deprived of the rights of fair and regular trial 
prescribed by the present Convention. They shall 
also be granted the full rights and privileges of a 
protected person under the present Convention at 
the earliest date consistent with the security of the 
State or Occupying Power, as the case may be. 
This provision reinforces the principle behind Arti¬ 
cle 42, that restrictions on the rights of civilian protect¬ 


ed persons, such as deprivation of their liberty by con¬ 
hnement, are permissible only where there are 
reasonable grounds to believe that the security of the 
State is at risk. 

322. The Appeals Chamber agrees with the Trial 
Chamber that the exceptional measure of conhnement 
of a civilian will be lawful only in the conditions pre¬ 
scribed by Article 42, and where the provisions of Arti¬ 
cle 43 are complied with. Thus the detention or con¬ 
hnement of civilians will be unlawful in the following 
two circumstances: 

(i) when a civilian or civilians have been detained 
in contravention of Article 42 of Geneva Conven¬ 
tion IV, i.e. they are detained without reasonable 
grounds to believe that the security of the Detain¬ 
ing Power makes it absolutely necessary; and 

(ii) where the procedural safeguards required by 
Article 43 of Geneva Convention IV are not com¬ 
plied with in respect of detained civilians, even 
where their initial detention may have been justi- 
hed. 

(ii) Was the conhnement of the Celebici camp detain¬ 
ees unlawful? 323. As stated above, the Trial Chamber 
found that the persons detained in the Celebici camp 
were civilian protected persons for the purposes of Ar¬ 
ticle 4 of Geneva Convention IV. The Trial Chamber 
accepted evidence that indicated that a number of the 
civilians in the camp were in possession of weapons at 
the time of their capture, but refrained from making 
any hnding as to whether the detaining power could le¬ 
gitimately have formed the view that the detention of 
this category of persons was necessary for the security 
of that power. However, the Trial Chamber also found 
that the conhnement of a signihcant number of civil¬ 
ians in the camp could not be justihed by any means. 
Even taking into account the measure of discretion 
which should be afforded to the detaining power in as¬ 
sessing what may be detrimental to its own security, 
several of the detained civilians could not reasonably 
have been considered to pose any sufficiently serious 
danger as to warrant their detention. The Trial Cham¬ 
ber specihcally accepted the evidence of a number of 
witnesses who had testihed that they had not partici¬ 
pated in any military activity or even been politically 
active, including a 42-year old mother of two children. 
It concluded that at least this category of people were 
detained in the camp although there existed no serious 
and legitimate reason to conclude that they seriously 
prejudiced the security of the detaining party, which 
indicated that the detention was a collective measure 
aimed at a specihc group of persons, based mainly on 
their ethnic background. 
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324. Mucic argues in relation to his ground of ap¬ 
peal, and Delic and Delalic argue in response to the 
Prosecution’s ground of appeal, that the Prosecution 
failed to prove beyond reasonable doubt that the per¬ 
sons confined in the Celebici camp were unlawfully de¬ 
tained. They reiterate their submission that the detain¬ 
ees were not in fact protected persons, a submission 
which the Appeals Chamber is rejecting in relation to 
the ground of appeal based on that argument. 

325. The Prosecution responds that the findings of 
the Trial Chamber that the victims were unlawfully de¬ 
tained must stand unless the accused show that those 
findings were unreasonable in the sense that no reason¬ 
able person could have reached them. 

326. Delalic contends that since “the Trial Cham¬ 
ber, in determining that they [the civilians] were pro¬ 
tected persons, found that they were not loyal to [...] 
Bosnia and Herzegovina, then they are virtually ipso 
facto security risks to the Government in that they are 
supporting the rebel forces”. He explains the detention 
of persons who may not have borne arms on the basis 
that “if not engaged in actual fighting, then they are 
certainly in a position to provide food, clothing, shelter 
and information to those who are”. 

327. In the Appeals Chamber’s view, there is no 
necessary inconsistency between the Trial Chamber’s 
finding that the Bosnian Serbs were regarded by the 
Bosnian authorities as belonging to the opposing party 
in an armed conflict and the finding that some of them 
could not reasonably be regarded as presenting a threat 
to the detaining power’s security. To hold the contrary 
would suggest that, whenever the armed forces of a 
State are engaged in armed conflict, the entire civilian 
population of that State is necessarily a threat to securi¬ 
ty and therefore may be detained. It is perfectly clear 
from tbe provisions of Geneva Convention IV referred 
to above that there is no such blanket power to detain 
tbe entire civilian population of a party to the conflict 
in such circumstances, but that there must be an assess¬ 
ment that each civilian taken into detention poses a 
particular risk to the security of the State. This is re¬ 
flected in the ICRC Commentary to Article 42 of Gene¬ 
va Convention IV: 

[...] the mere fact that a person is a subject of an 
enemy Power cannot be considered as threatening 
the security of the country where he is living; it is 
not therefore a valid reason for interning him or 
placing him in assigned residence. 

Thus the Appeals Chamber agrees with the conclu¬ 
sion reached by tbe Trial Chamber that “the mere fact 
that a person is a national of, or aligned with, an enemy 
party cannot be considered as threatening the security 


of the opposing party where he is living, and is not, 
therefore, a valid reason for interning him.” 

328. It was contended by Delic that detention in 
the present case was justified under international law 
because “[t]he government is clearly entitled to some 
reasonable time to determine which of the detainees is 
a danger to the State’s security”. Although the Appeals 
Chamber accepts this proposition, it does not share the 
view apparently taken by Delic as to what is a “reason¬ 
able time” for tbis purpose. The reasonableness of this 
period is not a matter solely to be assessed by the de¬ 
taining power. The Appeals Chamber recalls that Arti¬ 
cle 43 of Geneva Convention IV provides that the deci¬ 
sion to take measures of detention against civilians 
must be “reconsidered as soon as possible by an appro¬ 
priate court or administrative board.”520 Read in this 
light, the reasonable time which is to be afforded to a 
detaining power to ascertain whether detained civilians 
pose a security risk must be tbe minimum time neces¬ 
sary to make enquiries to determine whether a view 
that they pose a security risk has any objective founda¬ 
tion such that it would found a “definite suspicion” of 
the nature referred to in Article 5 of Geneva Conven¬ 
tion IV. Although the Trial Chamber made no express 
finding upon this issue, the Appeals Chamber is satis¬ 
fied that the only reasonable finding upon the evidence 
is that the civilians detained in the Celebici camp had 
been detained for longer than such a minimum time. 

329. The Trial Chamber found that a Military In¬ 
vestigative Commission for the crimes allegedly com¬ 
mitted by tbe persons confined in the Celebici camp 
was established, but that this Commission did not meet 
the requirements of Article 43 of Geneva Convention 
IV as it did not have the necessary power to decide fi¬ 
nally on the release of prisoners whose detention could 
not be considered as justified for any serious reason. 
There is therefore nothing in the activities of the Com¬ 
mission which could justify the continued detention of 
detainees in respect of whom there was no reason to 
categorise as a security risk. Indeed, it appears to have 
recommended the release of several of the Celebici 
camp detainees, albeit without result. Delic submits 
that “the government had the right to continue the con¬ 
finement until it determined that the State’s security 
would not be harmed by release of the detainees.” This 
submission, which carries the implication that civilian 
detainees may be considered a risk to security which 
makes tbeir detention absolutely necessary until 
proved otherwise, completely reverses the onus of jus¬ 
tifying detention of civilians. It is upon the detaining 
power to establish that the particular civilian does pose 
such a risk to its security that he must be detained, and 
the obligation lies on it to release the civilian if there 
is inadequate foundation for such a view. 
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330. The Trial Chamber, as the trier of facts, is in 
the best position to assess and weigh the evidence be¬ 
fore it, and the Appeals Chamber gives a margin of def¬ 
erence to a Trial Chamber’s evaluation of tbe evidence 
and hndings of facts. Nothing put to the Appeals 
Chamber indicates that there is anything unreasonable 
in the relevant sense in the Trial Chamber’s findings as 
to the unlawful nature of the confinement of a number 
of civilians in tbe Celebici camp. As observed in the 
ICRC Commentary, the measure of confinement of ci¬ 
vilians is an “exceptionally severe” measure, and it is 
for that reason that the threshold for its imposition is 
high — it must, on the express terms of Article 42, be 
“absolutely necessary”. It was open to the Trial Cham¬ 
ber to accept the evidence of a number of witnesses that 
they had not borne arms, nor been active in political 
or any other activity which would give rise to a legiti¬ 
mate concern that they posed a security risk. The Ap¬ 
peals Chamber is also not satisfied that the Trial Cham¬ 
ber erred in its conclusion that, even if it were to accept 
that the initial confinement of the individuals detained 
in the Celebici prison-camp was lawful, the continuing 
confinement of these civilians was in violation of inter¬ 
national humanitarian law, as the detainees were not 
granted the procedural rights required by article 43 of 
Geneva Convention IV. 

B. The Prosecution appeals 

331. As stated above, tbe Prosecution claims that 
the Trial Chamber erred in acquitting Delalic of botb 
direct responsibility under Article 7(1) and superior re¬ 
sponsibility under Article 7(3) for the offence of unlaw¬ 
ful conhnement. 

332. The Prosecution requests the Appeals Cham¬ 
ber to reverse the Trial Chamber’s acquittal of Delalic 
and Mucic on count 48, and substitute a verdict of 
guilty for this count. Delalic and Delic respond that 
their acquittals on this count were correct in law and 
should not be disturbed. 

1. Article 7(3) Liability 333. The Prosecution argues 
as part of the third ground of appeal that the Trial 
Chamber erred in finding that it was not proved that 
Delalic had superior authority in connection with the 
unlawful confinement of civilians, and relies for sup¬ 
port on its arguments submitted in relation to its sec¬ 
ond ground of appeal, without more. In relation to the 
sixth ground of appeal, the Prosecution contends that 
the Trial Chamber erred in finding that Delic did not 
have superior responsibility for tbe unlawful confine¬ 
ment of civilians. 

334. The Trial Chamber found that: 

Zejnil Delalic and Hazim Delic have respectively 

been found not to have exercised superior authori¬ 


ty over the Celebici prison-camp. For this reason, 
the Trial Chamber finds that these two accused 
cannot be beld criminally liable as superiors, pur¬ 
suant to Article 7(3) of tbe Statute, for the unlaw¬ 
ful confinement of civilians in the Celebici prison- 
camp. 

The resolution of this aspect of these grounds 
therefore rests upon the resolution of the Prosecution’s 
second and fifth grounds of appeal, which challenged 
the Trial Chamber’s finding that Delalic and Delic did 
not exercise superior authority under Article 7(3) of 
the Statute. The Appeals Chamber has dismissed those 
grounds of appeal, with the result that the Trial Cham¬ 
ber’s determination that Delalic and Delic were not su¬ 
periors for the purposes of Article 7(3) of the Statute 
remains. The present grounds of appeal therefore can¬ 
not succeed insofar as they relate to Delalic and Delie’s 
liability for the unlawful conhnement of civilians pur¬ 
suant to Article 7(3) of the Statute. 

2. Artiele 7(1) Liability 335. Tbe Prosecution contends 
that the Trial Chamber erred in law in the principles 
it applied in considering when an accused can be beld 
responsible under Article 7 (1) for unlawful conhne¬ 
ment of civilians. The Prosecution argues that, had the 
Trial Chamber applied tbe correct legal principles in re¬ 
gard to Article 7(1) to the facts it had found, Delalic 
and Delic would have been liable under Article 7(1) for 
aiding and abetting in tbe commission of the unlawful 
conhnement of civilians. It is submitted that the Trial 
Chamber’s hndings demonstrate that Delalic and Delic 
knew that civilians were unlawfully conhned in the 
camp and consciously participated in their continued 
detention, and that this is sufficient to found their per¬ 
sonal liability for the offence. 

336. As discussed above, tbe Trial Chamber found 
that civilians are unlawfully conhned where they are 
detained in contravention of Articles 42 and 43 of Ge¬ 
neva Convention IV. In relation to the nature of the in¬ 
dividual participation in the unlawful conhnement 
which will render an individual personally liable for the 
offence of unlawful conhnement of civilians under Ar¬ 
ticle 2(g) of the Statute, the Trial Chamber, having 
found that Delalic and Delic did not exercise superior 
responsibility over the camp, held: 

Furthermore, on the basis of these findings, the Trial 
Chamber must conclude that the Prosecution has 
failed to demonstrate that Zejnil Delalic and Hazim 
Delic were in a position to affect the continued deten¬ 
tion of civilians in the Celebici prison-camp. In these 
circumstances, Zejnil Delalic and Hazim Delic can¬ 
not be deemed to have participated in this offence. 
Accordingly, the Trial Chamber hnds that Zejnil 
Delalic and Hazim Delic are not guilty of the un- 
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lawful confinement of civilians, as charged in 

count 48 of the Indictment. 

337. On the basis of the italicised portion of the 
above passage, the Prosecution interprets the Trial 
Chamber as having applied a test which requires proof 
of the exercise of superior authority under Article 7(3) 
of the Statute before an individual could be held re¬ 
sponsible under Article 7(1) of the Statute for the of¬ 
fence of unlawful conhnement. More generally, the 
Prosecution submits that the Trial Chamber erred in 
hnding that, as a matter of law, an accused cannot be 
criminally liable under Article 7(1) for the unlawful 
conhnement of civilians unless that person was “in a 
position to affect the continued detention of civilians”. 
The Prosecution observes that individual criminal lia¬ 
bility extends to any person who committed an offence 
in the terms of Article 7(1). 

338. In relation to the contention that the Trial 
Chamber found that an accused can be liable under Ar¬ 
ticle 7(1) for the offence of unlawful conhnement only 
if it is proved that he exercises superior authority under 
Article 7(3), there is some question as to whether the 
Trial Chamber in fact made such a legal hnding. The 
Trial Chamber’s statement that, “on the basis of” its 
hndings that Delalic and Delic could not be held crimi¬ 
nally liable under Article 7(3) of the Statute, it “must 
conclude” that there had been a failure to prove that 
they had been in a position to affect the continued de¬ 
tention of the civilians in the camp could be interpreted 
as suggesting that the Trial Chamber believed that, as 
a legal matter, there could be no liability for unlawful 
conhnement under Article 7(1) without superior re¬ 
sponsibility under Article 7(3) being established. Such 
a legal interpretation is clearly incorrect, as it entwines 
two types of liability, liability under Article 7(1) and li¬ 
ability under Article 7(3). As emphasised by the Secre¬ 
tary-General’s Report, the two liabilities are different in 
nature. Liability under Article 7(1) applies to direct 
perpetrators of crimes and to accomplices. Article 7(3) 
applies to persons exercising command or superior re¬ 
sponsibility. As has already been acknowledged by the 
Appeals Chamber in another context, these principles 
are quite separate and neither is dependent in law upon 
the other. In the Aleksovski Appeal Judgement, the Ap¬ 
peals Chamber rejected a Trial Chamber statement, 
made in relation to the offence of outrages of personal 
dignity consisting of the use of detainees for forced la¬ 
bour and as human shields, that the accused “cannot 
be held responsible under Article 7(1) in circumstances 
where he does not have direct authority over the main 
perpetrators of the crimes”. There is no reason to be¬ 
lieve that, in the context of the offence of unlawful con¬ 
hnement, there would be any special requirement that 


a position of superior authority be proved before liabili¬ 
ty under Article 7(1) could be recognised. 

339. However, the Appeals Chamber is not satis- 
hed that this is what the Trial Chamber in fact held. 
The reference to its hndings on the issue of superior au¬ 
thority when concluding that, “[i]n these circum¬ 
stances, Zejnil Delalic and Hazim Delic cannot be 
deemed to have participated in this offence” suggests 
that the Trial Chamber was referring not to its legal 
conclusion that the two accused were not superiors for 
the purposes of Article 7(3), but to the previous factual 
findings that it had made in that context, which were 
also relevant to the issue of their individual responsibil¬ 
ity for the offence of unlawful conhnement. Whether 
the Trial Chamber was unreasonable in relying on 
those hndings to conclude that Delalic and Delic 
should be acquitted of the offence under Article 7(1) 
is a separate issue which is discussed below. 

340. The Prosecution also challenges the Trial 
Chamber’s apparent conclusion that, to be responsible 
for this offence under Article 7(1), the perpetrator must 
be “in a position to affect the continued detention” of 
the relevant civilians. Responsibility may be attributed 
if the accused falls within the terms of Article 7(1) of 
the Statute, which provides that; 

A person who planned, instigated, ordered, com¬ 
mitted or otherwise aided and abetted in the plan¬ 
ning, preparation or execution of a crime referred 
to in articles 2 to 5 of the present Statute, shall be 
individually responsible for the crime. 

341. It is submitted that an accused can be liable 
under Article 7(1) for committing the crime of unlaw¬ 
ful conhnement of civilians even if the accused was not 
the person who could determine which victim would 
be detained, and whether particular victims would be 
released. The Prosecution proposes that, in order to es¬ 
tablish criminal responsibility for committing the of¬ 
fence of unlawful conhnement of civilians it is suffi¬ 
cient to prove (i) that civilians were unlawfully 
conhned, (ii) knowledge that the civilians were being 
unlawfully conhned and (hi) participation in the con¬ 
hnement of those persons. The Prosecution submits 
that, in relation to guards in a prison, the third matter 
“will be satished by showing that the duties of the 
guard were in themselves in execution or administra¬ 
tion of the illegal system.” 

342. The Appeals Chamber is of the view that to 
establish that an individual has committed the offence 
of unlawful conhnement, something more must be 
proved than mere knowing “participation” in a general 
system or operation pursuant to which civilians are 
conhned. In the Appeals Chamber’s view, the fact alone 
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of a role in some capacity, however junior, in maintain¬ 
ing a prison in which civilians are unlawfully detained 
is an inadequate basis on which to hnd primary crimi¬ 
nal responsibility of the nature which is denoted by a 
hnding that someone has committed a crime. Such re¬ 
sponsibility is more properly allocated to those who are 
responsible for the detention in a more direct or com¬ 
plete sense, such as those who actually place an ac¬ 
cused in detention without reasonable grounds to be¬ 
lieve that he constitutes a security risk; or who, having 
some powers over the place of detention, accepts a ci¬ 
vilian into detention without knowing that such 
grounds exist; or who, having power or authority to re¬ 
lease detainees, fails to do so despite knowledge that no 
reasonable grounds for their detention exist, or that 
any such reasons have ceased to exist. In the case of 
prison guards who are employed or conscripted to su¬ 
pervise detainees, and have no role in the determina¬ 
tion of who is detained or released, the Prosecution 
submits that the presence alone of the camp guards was 
the “most immediate obstacle to each detainee’s liber¬ 
ty” and that the guard’s presence in the camp in that 
capacity alone would therefore constitute commission 
by them of the crime of unlawful conhnement. This, 
however, poses the question of what such a guard is ex¬ 
pected to do under such circumstances. The implica¬ 
tion from the Prosecution submissions is that such a 
guard must release the prisoners. The Appeals Cham¬ 
ber, however, does not accept that a guard’s omission 
to take unauthorised steps to release prisoners will suf- 
hce to constitute the commission of the crime of unlaw¬ 
ful conhnement. The Appeals Chamber also hnds it dif- 
hcult to accept that such a guard must cease to 
supervise those detained in the camp to avoid such lia¬ 
bility, particularly in light of the fact that among the de¬ 
tainees there may be persons who are lawfully conhned 
because they genuinely do pose a threat to the security 
of the State. 

343. It is not necessary for present purposes for the 
Appeals Chamber to attempt an exhaustive dehnition 
of the circumstances which will establish that the of¬ 
fence is committed, but it suffices to observe that such 
liability is reserved for persons responsible in a more 
direct or complete sense for the civilian’s unlawful de¬ 
tention. Lesser degrees of directness of participation 
obviously remain relevant to liability as an accomplice 
or a participant in a joint criminal enterprise, which 
concepts are best understood by reference hrst to what 
will establish primary liability for an offence. 

344. In relation to accomplice liability, the Prose¬ 
cution contends that, “[i]n the case of the crime of un¬ 
lawful conhnement of civilians under Article 2(g) of 
the Statute, a person who, for instance, instigates or aids 


and abets may not ever be in a position to affect the con¬ 
tinued detention of the civilians concerned.” The Pros¬ 
ecution also observes that many of the crimes within 
the Tribunal’s jurisdiction may in practice be commit¬ 
ted jointly by a number of persons if they have the req¬ 
uisite mens rea and that the crime of unlawful conhne¬ 
ment is a clear example of this as “it was the various 
camp guards and administrators, acting jointly, who 
collectively ran the camp and kept the victims conhned 
within it.” 

345. Although it did not explicitly discuss as a dis¬ 
crete legal matter the exact principles by which individ¬ 
uals will be held individually criminally responsible for 
the unlawful conhnement of civilians, the Trial Cham¬ 
ber did, earlier in its Judgement, discuss the general 
principles relating to criminal responsibility under Ar¬ 
ticle 7(1) of the Statute. It cited the following statement 
from the Trial Chamber in the Tadic Judgement which 
the Celebici Trial Chamber considered to state accu¬ 
rately “the scope of individual criminal responsibility 
under Article 7(1)”: 

[...] the accused will be found criminally culpable 
for any conduct where it is determined that he 
knowingly participated in the commission of an of¬ 
fence that violates international humanitarian law 
and his participation directly and substantially af¬ 
fected the commission of that offence through sup¬ 
porting the actual commission before, during, or 
after the incident. He will also be responsible for 
all that naturally results from the commission of 
the act in question. 

This statement, from its context in the Tadic Trial 
Judgement, although broadly expressed, appears to 
have been intended to refer to liability for aiding and 
abetting or all forms of accomplice liability rather than 
all forms of individual criminal responsibility under Ar¬ 
ticle 7(1) including primary or direct responsibility. In 
the case of primary or direct responsibility, where the 
accused himself commits the relevant act or omission, 
the qualihcation that his participation must “directly 
and substantially affect the commission of the offence” 
is an unnecessary one. The Trial Chamber, in referring 
to the ability to “affect the continued detention” of the 
civilians, appears to have been providing a criterion to 
enable the identihcation of the person who could have 
a “direct and substantial effect” on the commission of 
unlawful conhnement of civilians in the sense of the 
Tadic statement. 

346. It may have been clearer had the Trial Cham¬ 
ber set out expressly its understanding of the relevant 
principles in relation to the establishment of primary 
or direct responsibility for the offence of unlawful con¬ 
hnement of civilians, in relation to which the general 
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principles of accomplice liability set out earlier in its 
Judgement would also be applied. However, the Ap¬ 
peals Chamber does not consider that these submis¬ 
sions establish that the Trial Chamber erred in stating 
that an accused must be in a position to affect the con¬ 
tinued detention of the civilians if this is understood, 
as the Appeals Chamber does, to mean that they must 
have participated in some signihcant way in the contin¬ 
ued detention of the civilians, whether to a degree 
which would establish primary responsibility, or to a 
degree necessary to establish liability as an accomplice 
or pursuant to a common plan. The particular submis¬ 
sions the Prosecution makes in support of its conten¬ 
tion that Delalic and Delic should have been convicted 
under Article 7(1) for the offence are now considered. 

(a) Delalic 347. The Prosecution alleges that Delalic 
should have been found guilty for aiding and abetting 
the offence of unlawful conhnement. Delalic argues 
that the Indictment did not charge him with aiding and 
abetting in Count 48 and that, even if it were to be ac¬ 
cepted that he was so charged, the evidence did not 
show beyond a reasonable doubt that he was guilty as 
an aider and abettor. 

348. The Prosecution responds that Delalic was 
charged with aiding and abetting in Count 48 of the In¬ 
dictment by the use of the word “participation”. Delalic 
contends however that “when the Prosecutor intends 
to charge aiding and abetting it is done so specihcally”, 
and he advances some examples of other indictments 
before the Tribunal that charge aiding and abetting for 
the offence of unlawful conhnement. Delalic refers to 
Articles 18(4) and 21(4) (a) of the Statute which re¬ 
quire that the indictment contain “a concise statement 
of the facts and the crime or crimes with which the ac¬ 
cused is charged under the Statute” and that an accused 
must be informed of the nature and cause of the charge 
against him. 

349. The Appeals Chamber notes that the alleged 
offence of unlawful conhnement is charged in count 48 
of the Indictment as follows: 

Between May and October 1992, Zejnil DELALIC, 
Zdravko MUCIC, and Hazim DELIC participated in 
the unlawful conhnement of numerous civilians at 
Celebici camp. Zejnil DELALIC, Zrdavko MUCIC, 
and Hazim DELIC also knew or had reason to 
know that persons in positions of subordinate au¬ 
thority to them were about to commit those acts 
resulting in the unlawful conhnement of civilians, 
or had already committed those acts, and failed ei¬ 
ther to take the necessary and reasonable steps to 
prevent those acts or to punish the perpetrators 
after the acts had been committed. By their acts 


and omissions, Zejnil DELALIC, Zdravko MUCIC, 
and Hazim DELIC are responsible for: 

Count 48. A Grave Breach punishable under Arti¬ 
cle 2(g) (unlawful conhnement of civilians) of the 
Statute of the Tribunal. 

Article 7(1) does not contain the wording used in 
the Indictment of “participating”, but the Prosecution 
contends that it is evident that a person can participate 
in a crime through any of the types of conduct referred 
to in that provision. 

350. The Appeals Chamber notes that the language 
used in Count 48 could (and should) have been ex¬ 
pressed with greater precision. Although the accused 
are clearly charged under both Article 7(1) and Article 
7(3) of the Statute, no particular head of Article 7(1) 
is indicated. The Appeals Chamber has already referred 
to the difficulties which arise from the failure of the 
Prosecution to identify exactly the type of responsibili¬ 
ty alleged against an accused, and has recommended 
that the Prosecution “indicate in relation to each indi¬ 
vidual count precisely and expressly the particular na¬ 
ture of the responsibility alleged”. However, it was also 
accepted in that case that the general reference to the 
terms of Article 7(1) was, in that context, an adequate 
basis on which to hnd that the accused had been 
charged with aiding and abetting. 

351. In relation to use of the word “participate” to 
describe forms of responsibility, the Appeals Chamber 
notes that the Report of the Secretary-General men¬ 
tions the word “participate” in the context of individual 
criminal responsibility: 

The Secretary-General believes that all persons 
who participate in the planning, preparation or ex¬ 
ecution of serious violations of international hu¬ 
manitarian law in the former Yugoslavia contribute 
to the commission of the violation and are, there¬ 
fore, individually responsible. 

It is clear that Article 7 (1) of the Statute encom¬ 
passes various modes of participation, some more di¬ 
rect than other. The word “participation” here is a 
broad enough term to encompass all forms of responsi¬ 
bility which are included within Article 7(1) of the Stat¬ 
ute. Although greater specihcity in drafting indict¬ 
ments is desirable, failure to identify expressly the 
exact mode of participation is not necessarily fatal to 
an indictment if it nevertheless makes clear to the ac¬ 
cused the “nature and cause of the charge against him”. 
There has been no suggestion that a complaint was 
made prior to the trial that Delalic did not know the 
case that he had to meet. It is too late to make the com¬ 
plaint now on appeal that the Indictment was inade¬ 
quate to advise the accused that all such forms of re- 
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sponsibility were alleged. The use of the word 
“participate” is poor drafting, but it should have been 
understood here as including all forms of participation 
referred to in Article 7(1) given that superior responsi¬ 
bility was expressed to be an additional form of respon¬ 
sibility. 

352. The Trial Chamber therefore correctly inter¬ 
preted Count 48 of the Indictment and the supporting 
paragraph as charging the three accused generally with 
participation in the unlawful conhnement of civilians 
pursuant to Article 7(1) of the Statute, as well as with 
responsibility as superiors pursuant to Article 7(3) of 
the Statute. The Trial Chamber had earlier dehned aid¬ 
ing and abetting as: 

[including] all acts of assistance that lend encour¬ 
agement or support to the perpetration of an of¬ 
fence and which are accompanied by the requisite 
mens rea. Subject to the caveat that it he found to 
have contributed to, or have had an effect on, the 
commission of the crime, the relevant act of assis¬ 
tance may be removed both in time and place from 
the actual commission of the offence. 

The Prosecution does not challenge that dehnition. 
Subject to the observation that the acts of assistance, 
encouragement or support must have a substantial ef¬ 
fect on the perpetration of the crime, the Appeals 
Chamber also accepts the statement as accurate. 

353. As noted above, in its conclusions in relation 
to the liability of Delalic and Delic under Article 7(1) 
for the offence of unlawful conhnement, the Trial 
Chamber referred to its earlier hndings made in the 
context of its consideration of their liability as superi¬ 
ors pursuant to Article 7(3) of the Statute. Although 
those hndings were being made for the primary pur¬ 
pose of determining whether superior responsibility 
was being exercised, it is clear that they involved a 
broad consideration by the Trial Chamber of the nature 
of the involvement of the two accused in the affairs of 
the Celehici camp. The Prosecution indeed contends 
that the hndings made by the Trial Chamber provided 
an adequate basis on which to determine Delalic’s lia¬ 
bility for aiding and abetting. 

354. The Trial Chamber considered the evidence 
in relation to the placing of civilians in detention at the 
camp, but it made no hnding that Delalic participated 
in their arrest or in placing them in detention in the 
camp. The Prosecution advances no argument that the 
Trial Chamber erred in this respect. 

355. However, the Prosecution argues that Delalic 
participated in the continued detention of civilians as 
an aider and abettor. The Trial Chamber found that 
there was “no evidence that the Celebici prison-camp 


came under Delalic’s authority by virtue of his appoint¬ 
ment as co-ordinator”. The Trial Chamber found that 
the primary responsibility of Delalic in his position as 
co-ordinator was to provide logistical support for the 
various formations of the armed forces; that these con¬ 
sisted of, inter alia, supplies of material, equipment, 
food, communications equipment, railroad access, 
transportation of refugees and the linking up of elec¬ 
tricity grids. 

These hndings as to the scope of Delalic’s role obvi¬ 
ously supported its later conclusion that he was not in 
a position to affect the continued detention of the civil¬ 
ians at the Celebici camp. 

356. The Prosecution, however, refers to two spe- 
cihc matters which it says constituted aiding and abet¬ 
ting by Delalic: his role in “publicly justifying and de¬ 
fending the purpose and legality of the camp”, and his 
“participation in the classihcation and releasing of pris¬ 
oners”. 

357. The Prosecution contends that the evidence 
before the Trial Chamber showed that Delalic was in¬ 
volved in the release of Doctor Gruba- and Witness P 
in July 1992, and that he signed orders on 24 and 28 
August 1992 for the classihcation of detainees and their 
release. However, the Trial Chamber explicitly found 
that: 

As co-ordinator, Zejnil Delalic had no authority to 

release prisoners. 

The Trial Chamber found that the orders referred 
to by the Prosecution were not signed in Delalic’s ca¬ 
pacity as “co-ordinator”, as all documents were signed 
“for” the Head of the Investigating Body of the War 
Presidency. He had no independent authority to do so. 

358. The Appeals Chamber considers that this con¬ 
clusion has not been shown to be so unreasonable that 
no reasonable trier of fact could have reached it. The 
Trial Chamber interpreted those orders explicitly as 
not constituting evidence that he exercised superior re¬ 
sponsibility in relation to the camp. The Trial Chamber 
appears to have interpreted the orders as being, al¬ 
though indicative of some degree of involvement in the 
continuing detention or release of detainees, inade¬ 
quate to establish a degree of participation that would 
be sufficient to constitute a substantial effect on the 
continuing detention which would be adequate for the 
purposes of aiding and abetting. The Appeals Chamber 
considers that this interpretation of the signihcance of 
the orders was open to the Trial Chamber. 

359. The Prosecution’s submission that the Trial 
Chamber erred in failing to hnd that Delalic aided and 
abetted the commission of the offence of unlawful con¬ 
hnement by publicly justifying and defending the pur- 
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pose of the camp must be rejected for similar reasons. 
The Trial Chamber referred to the evidence that Delalic 
had contacts with the ICRC, and that he had been inter¬ 
viewed by journalists in relation to the camp. Even if 
it could be accepted that this reference alone constitut¬ 
ed a hnding by the Trial Chamber that these contacts 
and interviews occurred, it was open to the Trial 
Chamber to find that any supportive effect that this had 
in relation to the detention of civilians in the camp was 
inadequate to be characterised as having a substantial 
effect on the commission of the crime. 

360. The Prosecution has not referred to any other 
evidence before tbe Trial Chamber which would indi¬ 
cate that a finding of guilt for Delalic on this count was 
the only reasonable conclusion to be drawn, a matter 
which must be established before an acquittal would be 
overturned on appeal. Tbe Prosecution’s third ground 
of appeal must therefore be dismissed in its entirety. 

(b) Delic 361. The Prosecution submits that Delic 
should have been found guilty under Article 7(1), al¬ 
though its written or oral submissions again emphasise 
the concept of “participation” and do not clearly identi¬ 
fy exactly what mode of participation it contends the 
Trial Chamber should have found had been estab¬ 
lished. 

362. The Trial Chamber found no evidence which 
demonstrated beyond reasonable doubt that Delic had 
any role in the creation of the camp, in the arrest and 
placing in detention of the civilians. Delic argues that 
it has not been established that he exercised any role 
in the decision to detain or release prisoners. 

363. Although Delic belonged to the military po¬ 
lice of the joint command of the TO and HVO, which 
the Trial Chamber found had been involved in the cre¬ 
ation of the camp, there was no hnding by the Trial 
Chamber that Delic in his position had authority to de¬ 
tain or release civilians or even that as a practical matter 
he could affect who should be detained or released. The 
Prosecution does not refer to any evidence which 
would have established such a hnding beyond reason¬ 
able doubt. Tbe Trial Chamber did hnd that the evi¬ 
dence established that Delic was “tasked with assisting 
Zdravko Mucic by organising and arranging for the 
daily activities in the Celebici prison-camp.” 

364. Although the Prosecution appears to contend 
that the evidence established Delie’s primary responsi¬ 
bility for commission of the offence of unlawful con- 
hnement of civilians, it does not refer to any evidence 
which establishes more than that he was aware of the 
unlawfulness of the detention of at least some of the de¬ 
tainees, and that he, as a guard and deputy commander 
of the camp, thereby participated in the detention of 


the civilians held there. The Prosecution makes the 
general submission that: 

Clearly, any detainee who had attempted to leave 
the Celebici camp would have been physically pre¬ 
vented from so doing, not by the person in com¬ 
mand of the camp, but by one of the camp guards. 
The most immediate cause of each detainee’s con¬ 
finement, and the most immediate obstacle to each 
detainee’s liberty, was tbus the camp guards. Pro¬ 
vided that he or she had the requisite mens rea, 
each camp guard who participated in the confine¬ 
ment of civilians in the camp, and prevented them 
from leaving it, will thus be criminally liable on the 
basis of Article 7(1) for tbe unlawful confinement 
of civilians, whether or not the particular guard, 
under the regime in force in the camp, had any re¬ 
sponsibility for determining who would be de¬ 
tained and wbo would be released. 

Insofar as this may suggest that any prison guard 
who is aware that there are detainees within the camp 
who were detained without reasonable grounds to sus¬ 
pect that they were a security risk is, without more, re¬ 
sponsible for the crime of unlawful confinement, the 
Appeals Chamber does not accept this submission. As 
already indicated above, the Appeals Chamber bas con¬ 
cluded tbat a greater degree of involvement in the con¬ 
finement of an individual is required to establish pri¬ 
mary responsibility, and that, even in relation to aiding 
and abetting, it must be established that the accused’s 
assistance to the principal must have a substantial ef¬ 
fect on the commission of the crime. What will satisfy 
these requirements will depend on the circumstances 
of the particular case, but the Appeals Chamber would 
not accept that the circumstance alone of holding a po¬ 
sition as a guard somewhere within a camp in which 
civilians are unlawfully detained suffices to render that 
guard responsible for the crime of unlawful confine¬ 
ment of civilians. The Prosecution has not referred to 
particular evidence which would place Delie’s involve¬ 
ment in the confinement of the civilians at the Celebici 
camp at a level higher than the holding of the offices 
of guard and deputy-commander. 

365. It appears from certain other submissions of 
the Prosecution that, although is does not put its case 
in this way, it in fact considers that the doctrine of com¬ 
mon criminal purpose or joint criminal enterprise is 
the most apposite form of responsibility to apply to 
Delic. However it does not identify any findings of the 
Trial Chamber on the evidence which would establish 
the necessary elements of criminal liability through 
participation in a joint criminal enterprise. 

366. Although it may be accepted that the only rea¬ 
sonable finding on the evidence, particularly in relation 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1369 ] 



Celebici 


to the nature of some of the detainees at the camp, in¬ 
cluding elderly persons, must have been that Delic was 
aware that, in respect of at least some of the detainees, 
there existed no reasonable grounds to believe that they 
constituted a security risk, this is not the only matter 
which must be established in relation to an allegation 
of participation in a common criminal design. The exis¬ 
tence of a common concerted plan, design or purpose 
between the various participants in the enterprise (in¬ 
cluding the accused) must also be proved. It is also nec¬ 
essary to establish a specific mens rea, being a shared 
intent to further the planned crime, an intent to further 
the common concerted system of ill-treatment, or an 
intention to participate in and further the joint criminal 
enterprise, depending on the circumstances of the case. 
The Prosecution has not pointed to any evidence before 
the Trial Chamber which would have made the conclu¬ 
sion that these elements had been proved beyond rea¬ 
sonable doubt the only reasonable conclusion on the ev¬ 
idence. 

367. As to Delie’s relationship to the work of the 
Military Investigative Commission in charge of grant¬ 
ing procedural guarantees to detainees, the Trial Cham¬ 
ber concluded that the role of Delic was to assist Mucic 
by organising and arranging for detainees to be brought 
to interrogations. The Trial Chamber made no finding 
that Delic had participated in the work of the Commis¬ 
sion. It also made no finding that Delic himself had ei¬ 
ther responsibility for ensuring that the procedural re¬ 
view was conducted, or authority or power to release 
detainees, a power which should have been exercised 
when the appropriate reviews were not conducted. 

368. The Appeals Chamber is satisfied that it was 
open to the Trial Chamber to assess the evidence before 
it as not proving beyond reasonable doubt that Delie’s 
acts and omissions constituted any adequate form of 
“participation” in the offence of unlawful confinement 
for the purpose of ascribing criminal responsibility 
under Article 7(1). 

369. The Appeals Chamber therefore finds that the 
Prosecution has not established that the Trial Cham¬ 
ber’s conclusion that Delic was not guilty under Article 
7 (1) for the offence of unlawful confinement was un¬ 
reasonable. 

C. Muck’s Appeal 

370. Mucic, in support of this ground of appeal, 
adopted “as a substantive appeal against conviction on 
Count 48” the closing submissions made on behalf of 
Delalic at trial and made only a limited number of his 
own submissions on this ground. The Prosecution sub¬ 
mits that, as these “incorporated” arguments were filed 
before the Trial Chamber’s Judgement was rendered, 
they should not be considered. 


371. The task of the Appeals Chamber, as defined 
by Article 25 of the Statute, is to hear appeals from the 
decisions of Trial Chambers on the grounds of an error 
on a question of law invalidating the decision or of an 
error of fact which has occasioned a miscarriage of jus¬ 
tice. An appellant must show how the Trial Chamber 
erred in law or in fact, and the Appeals Chamber ex¬ 
pects their submissions to be directed to that end. The 
submissions “incorporated” by Mucic provide no assis¬ 
tance on the aspects of his ground of appeal which al¬ 
lege an error of fact. However, to the extent that the 
submissions are relevant to tbe questions of law raised 
by Mucic’s ground of appeal, the Appeals Chamber has 
considered them in addition to the submissions made 
by counsel for Mucic at the hearing of the appeal. 

372. Mucic challenges his conviction for the of¬ 
fence of illegal detention or unlawful confinement first 
with the argument that the detainees of the camp were 
lawfully conhned because of suspicion of inciting 
armed rebellion against the State of Bosnia and Herze¬ 
govina. The Appeals Chamber has already considered 
the submission that the Trial Chamber erred in hnding 
that at least some of the detainees were unlawfully con¬ 
fined, and has rejected it. 

373. Mucic then submits that it was not proved 
that he had the requisite mens rea because; 

Given that it is not remotely suggested that the Ap¬ 
pellant has, or had, any expert or other knowledge 
of International Law, it would be a counsel of im¬ 
possible perfection to conclude that in 1992 he 
could have known, or did know, that there was a 
possibility that the confinement of persons at Cele¬ 
bici could, or would be, construed as illegal under 
an interpretation of an admixture of the Geneva 
Conventions and Article 2(g) of the Statute of the 
Tribunal, a Statute not then in existence. 

374. The Prosecution notes that it is unclear 
whether Mucic contends that the knowledge of the law 
is an element of the crime or whether Mucic is raising 
a defence of error of law. In either of those cases, the 
Prosecution argues that there is no general principle of 
criminal law that knowledge of the law is an element 
of the mens rea of a crime and that no defence of mis¬ 
take of law is available under international humanitari¬ 
an law. These submissions miss the real issue raised by 
Mucic’s submission — that he could not have been ex¬ 
pected to know that the detention of the Celebici de¬ 
tainees would become illegal at some future time. 
Mucic’s submission has no merit because it is clear 
from the provisions cited above from Geneva Conven¬ 
tion IV that the detention of those persons was illegal 
at the very time of their detention. 
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375. Mucic also argued that it was not his function 
as “prison administrator” to know whether the deten¬ 
tion of the victims was unlawful. At the hearing of the 
appeal, counsel for Mucic placed greater emphasis on 
the argument that Mucic did not in fact have the requi¬ 
site mens rea for a conviction under Article 7(1) of the 
Statute, and that the Trial Chamber relied upon evi¬ 
dence which established only that he “had reason to 
know” as a basis for a positive hnding that he did in fact 
have the requisite knowledge that the detainees were 
unlawfully detained. The Prosecution argues that, be¬ 
cause Mucic knew of the types of people detained in the 
camp and the circumstances of their arrest, he had the 
mens rea for the commission of the offence. 

376. The Trial Chamber found that Mucic, by vir¬ 
tue of his position of command, was the individual with 
primary responsibility for, and had the ability to affect, 
the continued detention of civilians in the camp. Mucic 
submits in this regard that the determination of the le¬ 
gality of the detention is not a function or duty of pris¬ 
on administrators but rather of those who authorize ar¬ 
rests and the placing of arrestees into detention. The 
Appeals Chamber accepts that it is not open simply to 
conclude that, because of a position of superior author¬ 
ity somewhere in relation to a prison camp, an accused 
is also directly responsible under Article 7(1) for the of¬ 
fence of unlawful conhnement committed anywhere in 
that camp. The particular circumstances entailing lia¬ 
bility under Article 7 (1) have to be specifically estab¬ 
lished before liability could be imposed. This depends 
on the particular organisation of duties within a camp, 
and it is a matter to be determined on the evidence. 

377. The Trial Chamber found that some detainees 
were possibly legally detained ab initio but found that 
some other detainees were not. The Trial Chamber 
made no finding that Mucic ordered, instigated, 
planned or otherwise aided and abetted the process of 
the arrest and placement of civilians in detention in the 
camp. However, as observed above, there is a second 
means by which the offence of unlawful conhnement 
can be committed. The detention of detainees without 
granting the procedural guarantees required by Article 
43 of Geneva Convention IV also constitutes the of¬ 
fence of unlawful conhnement, whether the civilians 
were originally lawfully detained or not. It was this as¬ 
pect of the offence that the Trial Chamber was relying 
on when it held: 

Specihcally, Zdravko Mucic, in this position, [i.e. 
of superior authority over the camp ] had the au¬ 
thority to release detainees. By omitting to ensure 
that a proper enquiry was undertaken into the sta¬ 
tus of the detainees, and that those civilians who 
could not lawfully be detained were immediately 


released, Zdravko Mucic participated in the unlaw¬ 
ful conhnement of civilians in the Celebici prison- 
camp. 

Thus the Trial Chamber appears to have found 
Mucic guilty on the basis of the denial of procedural 
guarantees under the second “category” of this offence, 
and the Appeals Chamber’s consideration will be limit¬ 
ed to his liability in that context. The Appeals Chamber 
hrst notes that, although Mucic contests whether it was 
his responsibility as camp commander to know wheth¬ 
er the detainees were lawfully detained or not, he does 
not contest on appeal the Trial Chamber’s hnding that 
he had the authority to release prisoners. In any case, 
the Appeals Chamber notes that the Trial Chamber 
made reference to a variety of evidence in support of 
this hnding. The Appeals Chamber therefore proceeds 
on the basis that this hnding was open to the Trial 
Chamber and that it is the relevant one. 

378. As is evident from the earlier discussion of the 
law relating to unlawful conhnement, the Appeals 
Chamber considers that a person in the position of 
Mucic commits the offence of unlawful conhnement of 
civilians where he has the authority to release civilian 
detainees and fails to exercise that power, where 

(i) he has no reasonable grounds to believe that the 
detainees do not pose a real risk to the security of 
the state; or 

(ii) he knows that they have not been afforded the 
requisite procedural guarantees (or is reckless as to 
whether those guarantees have been afforded or 
not). 

379. Where a person who has authority to release 
detainees knows that persons in continued detention 
have a right to review of their detention and that they 
have not been afforded that right, he has a duty to re¬ 
lease them. Therefore, failure by a person with such au¬ 
thority to exercise the power to release detainees, 
whom he knows have not been afforded the procedural 
rights to which they are entitled, commits the offence 
of unlawful conhnement of civilians, even if he is not 
responsible himself for the failure to have their proce¬ 
dural rights respected. 

380. The Trial Chamber expressly found that the 
detainees were not afforded the necessary procedural 
guarantees. It also found that Mucic did in fact have the 
power to release detainees at the camp. The only re¬ 
maining question raised by Mucic’s ground of appeal 
is therefore whether the Trial Chamber had found (al¬ 
though it did not refer to it explicitly) that Mucic had 
the relevant mens rea, i.e.,he knew that the detainees 
had a right to review of their detention but had not 
been afforded this review or was reckless as to whether 
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they had been afforded it or not. It is not strictly neces¬ 
sary, in relation to an allegation that the offence of un¬ 
lawful confinement has been committed through non- 
compliance with the obligation to afford procedural 
guarantees, to establish that there was also knowledge 
that the initial detention of the relevant detainees had 
been unlawful. This is because the obligation to afford 
procedural guarantees applies to all detainees whether 
initially lawfully detained or not. However, as is appar¬ 
ent from the discussion below, the Trial Chamber’s 
findings also suggest that it had concluded that Mucic 
was also aware that no reasonable ground existed for 
the detention of at least some of the detainees. 

381. The Trial Chamber concluded in relation to 
Mucic that “[b]y omitting to ensure that a proper enquiry 
was undertaken into the status of the detainees and that 
those civilians who could not lawfully be detained were 
immediately released, Zdravko Mucic participated in 
the unlawful confinement of civilians in the Celebici 
prison-camp.” It is implicit in this finding that Mucic 
knew that a review of the detainees’ detention was re¬ 
quired but had not been conducted. There are a num¬ 
ber of findings of the Trial Chamber on the evidence 
before it which support this conclusion. 

382. Relevant to Mucic’s knowledge of the unlaw¬ 
ful nature of the confinement of certain of the detainees 
(both because of absence of review of detention and, in 
some cases, of the absence of grounds for the initial de¬ 
tention) is his knowledge of the work of the Military 
Investigative Commission. As noted above, the Trial 
Chamber found that a Military Investigative Commis¬ 
sion was established by the Konjic Joint Command fol¬ 
lowing a decision by the War Presidency of Konjic to 
investigate crimes allegedly committed by the detainees 
prior to their arrival at the Celebici camp, and that the 
Commission did not have the power to finally decide 
on the release of wrongfully detained prisoners. 

383. The Trial Chamber found that the Commis¬ 
sion consisted of five members, one of which was Wit¬ 
ness D. The Trial Chamber referred to Witness D’s tes¬ 
timony that he worked closely with Mucic in the 
classification of the detainees in the Celebici camp, and 
that Mucic had a complete list of the detainees which 
he brought out for members of the Commission. It is 
apparent from the context of the Trial Chamber’s refer¬ 
ence that it accepted that evidence. Witness D also tes¬ 
tified that Mucic was present early in June when mem¬ 
bers of the Commission met to discuss how they would 
go about their work of the classification of the detainees 
and consideration for their continued detention or re¬ 
lease. It is implicit in these findings as to Mucic’s aware¬ 
ness of the work of the Commission, and even of its ex¬ 
istence as an independent body with a review function 


over the camp, that Mucic must have known that such 
a review was legally required. 

384. The Trial Chamber also found that the Com¬ 
mission had prepared a report in June 1992 detailing 
the “conditions in the prison-camp, including the mis¬ 
treatment of detainees and the continued incarceration 
of persons who were peaceful civilians”, and the fact 
that they were unable to correct them. The Trial Cham¬ 
ber cited from the report, which stated, inter alia: 

Detainees were maltreated and physically abused 
by certain guards from the moment they were 
brought in until the time their statement was taken 
i.e. until their interview was conducted. Under 
such circumstances. Commission members were 
unable to learn from a large number of detainees 
all the facts relevant for each detainee and the area 
from which he had been brought in and where he 
had been captured. [...] Commission members also 
interviewed persons arrested outside the combat 
zone; the Commission did not ascertain the reason 
for these arrests, but these detainees were subject¬ 
ed to the same treatment [...] Persons who had 
been arrested under such circumstances stayed in 
detention even after it had been established that 
they had been detained for no reason and received 
the same treatment as persons captured in the 
combat zone [...] Because self-appointed judges 
have appeared, any further investigation is point¬ 
less until these problems are solved. 

385. It is obvious from this report, which the Trial 
Chamber accepted, that there were persons in the camp 
in respect of whom no reasons existed to justify their 
detention and that the Commission was not able to per¬ 
form the necessary review of the detention of the Cele¬ 
bici camp detainees. The Trial Chamber found that, 
after working for about one month at the prison-camp, 
the Commission was in fact disbanded at the instiga¬ 
tion of its members as early as the end of June 1992. 
Although the Trial Chamber made no finding that 
Mucic had read the Commission’s report, in view of its 
findings that Mucic worked closely with the Commis¬ 
sion, it is implicit in the findings taken as a whole that 
Mucic was aware of the matters that the Commission 
discussed in the report, including the fact that there 
were civilians there who had been detained without 
justification, and that the detainees generally had not 
had their detention properly reviewed. This knowledge 
can only have been reinforced by the presence in the 
camp, of which Mucic must have been aware, of detain¬ 
ees of a kind which would have appeared so unlikely 
to pose a security risk that it must have raised doubts 
as to whether any reasonable grounds had ever existed 
for their initial detention. This included elderly persons 
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and persons such as Grozdana Cecez, a 42 year old 
mother of two children. 

386. The Appeals Chamber finds that it was open 
to the Trial Chamber, from its primary findings (which 
have not been shown to be unreasonable), to conclude 
that Mucic, by not using his authority to release detain¬ 
ees whom he knew had not had their detention re¬ 
viewed and had therefore not received the necessary 
procedural guarantees, committed the offence of un¬ 
lawful confinement of civilians and was therefore guilty 
of the offence pursuant to Article 7(1) of the Statute. 

387. The Appeals Chamber therefore dismisses this 
ground of appeal. 

D. Conclusion 

388. For the foregoing reasons, the Appeals Cham¬ 
ber dismisses tbe twelfth ground of appeal of Mucic, 
and the third and sixth grounds of appeal of the Prose¬ 
cution. 

X. SELECTIVE PROSECUTION 

596. Landzo alleges that he was the subject of a se¬ 
lective prosecution policy conducted by the Prosecu¬ 
tion. He defines a selective prosecution as one “in 
which the criteria for selecting persons for prosecution 
are based, not on considerations of apparent criminal 
responsibility alone, but on extraneous policy reasons, 
sucb as ethnicity, gender, or administrative conve¬ 
nience.” Specifically, he alleges that he, a young Mus¬ 
lim camp guard, was selected for prosecution, while in¬ 
dictments “against all other Defendants without 
military rank”, who were all “non-Muslims of Serbian 
ethnicity”, were withdrawn by the Prosecution on the 
ground of changed prosecutorial strategies. 

597. The factual background to this contention is 
that the Prosecutor decided in 1998 to seek the with¬ 
drawal of the indictments against fourteen accused who 
at that stage had neither been arrested nor surrendered 
to the Tribunal. This application was granted by Judges 
of the Tribunal in early May 1998. At that stage, the 
trial in the present proceedings had been underway for 
a period of over twelve months. The Prosecutor’s deci¬ 
sion and the grant of leave to withdraw the indictment 
was announced in a Press Release, which explained the 
motivation for the decision in the following terms: 

Over recent months there has been a steady in¬ 
crease in the number of accused wbo have either 
been arrested or who have surrendered voluntarily 
to the jurisdiction of the Tribunal. 

[...]. 

The arrest and surrender process has been un¬ 
avoidably piecemeal and sporadic and it appears 


that this is likely to continue. One result of this sit¬ 
uation is that accused, who have been jointly in¬ 
dicted, must be tried separately, thereby commit¬ 
ting tbe Tribunal to a mucb larger than anticipated 
number of trials. 

In light of that situation, I have re-evaluated all 
outstanding indictments vis-a-vis the overall inves¬ 
tigative and prosecutorial strategies of my Office. 
Consistent with those strategies, which involve 
maintaining an investigative focus on persons 
holding higher levels of responsibility, or on those 
who have been personally responsible for the [sic] 
exceptionally brutal or otherwise extremely seri¬ 
ous offences, I decided that it was appropriate to 
withdraw the charges against a number of accused 
in what have become known as the Omarska and- 
Keraterm indictments, which were confirmed in 
February 1995 and July 1995 respectively. 

Although counsel for Landzo submitted that the 
Prosecution sought and obtained the withdrawal of in¬ 
dictments against sixteen accused, “some of whom were 
already in custody” of the Tribunal at the relevant time, 
this was not the case. Although three people were re¬ 
leased from the custody of the Tribunal on 19 Decem¬ 
ber 1997 pursuant to a decision granting the Prosecu¬ 
tor’s request to withdraw their indictment, the 
withdrawal of those indictments was based on the quite 
different consideration of insufficiency of evidence. 
Landzo does not appear to have intended to refer to the 
withdrawal of any indictments other than those re¬ 
ferred to in the Press Release, and the submissions pro¬ 
ceeded upon that basis. 

598. Landzo accordingly submitted, first at trial 
and now on appeal, that, because the indictment 
against him was not also withdrawn, he was singled out 
for prosecution for an impermissible motive and that 
this selective prosecution contravened his right to a fair 
trial as guaranteed by Article 21 of the Statute. Citing 
a decision of the United States of America’s Supreme 
Court, Yick Wo v Hopkins, and Article 21(3) of the 
Rome Statute of the International Criminal Court, 
Landzo submits that the guarantee of a fair trial under 
Article 21(1) of the Statute incorporates the principle 
of equality and that prohibition of selective prosecution 
is a general principle of customary international crimi¬ 
nal law. 

599. The Trial Chamber, in its sentencing consid¬ 
erations, referred to Landzo’s argument that, because 
he was an ordinary soldier rather than a person of au¬ 
thority, he should not be subject to the Tribunal’s juris¬ 
diction, and then stated; 

[The Trial Chamber] does, however, note that the 
statement issued in May this year (1998) by the 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1373 ] 



Celebici 


Tribunal Prosecutor concerning the withdrawal of 
charges against several indicted persons, quoted by 
the Defence, indicates that an exception to the new 
policy of maintaining the investigation and indict¬ 
ment only of persons in positions of some military 
or political authority, is made for those responsible 
for exceptionally brutal or otherwise extremely se¬ 
rious offences. From the facts established and the 
findings of guilt made in the present case, the con¬ 
duct of Esad Landzo would appear to fall within 
this exception. 

600. The Prosecution argues that the Prosecutor 
has a broad discretion in deciding which cases should 
be investigated and which persons should be indicted. 
In exercising this discretion, the Prosecutor may have 
regard to a wide range of criteria. It is impossible, it is 
said, to prosecute all persons placed in the same posi¬ 
tion and, because of this, the jurisdiction of the Interna¬ 
tional Tribunal is made concurrent with the jurisdic¬ 
tion of national courts by Article 9 of the Statute. 

601. Article 16 of the Statute entrusts the responsi¬ 
bility for the conduct of investigation and prosecution 
of persons responsible for serious violations of interna¬ 
tional humanitarian law committed in the territory of 
the former Yugoslavia since 1 January 1991 to the Pros¬ 
ecutor. Once a decision has been made to prosecute, 
subject to the requirement that the Prosecutor be satis¬ 
fied that a prima facie case exists. Article 18 and 19 of 
the Statute require that an indictment be prepared and 
transmitted to a Judge of a Trial Chamber for review 
and confirmation if satisfied that a prima facie case has 
been established by the Prosecutor. Once an indictment 
is confirmed, the Prosecutor can withdraw it prior to 
the initial appearance of the accused only with the leave 
of the Judge who confirmed it, and after the initial ap¬ 
pearance only with the leave of the Trial Chamber. 

602. In the present context, indeed in many crimi¬ 
nal justice systems, the entity responsible for prosecu¬ 
tions has finite financial and human resources and can¬ 
not realistically be expected to prosecute every offender 
which may fall within the strict terms of its jurisdiction. 
It must of necessity make decisions as to the nature of 
the crimes and the offenders to be prosecuted. It is be¬ 
yond question that the Prosecutor has a broad discre¬ 
tion in relation to the initiation of investigations and in 
the preparation of indictments. This is acknowledged 
in Article 18(1) of the Statute, which provides: 

The Prosecutor shall initiate investigations ex- 
officio or on the basis of information obtained from 
any source, particularly from Governments, Unit¬ 
ed Nations organs, intergovernmental and non¬ 
governmental organizations. The Prosecutor shall 


assess the information received or obtained and de¬ 
cide whether there is sufficient basis to proceed. 

It is also clear that a discretion of this nature is not 
unlimited. A number of limitations on the discretion 
entrusted to the Prosecutor are evident in the Tribu¬ 
nal’s Statute and Rules of Procedure and Evidence. 

603. The Prosecutor is required by Article 16(2) of 
the Statute to “act independently as a separate organ of 
the International Tribunal”, and is prevented from 
seeking or receiving instructions from any government 
or any other source. Prosecutorial discretion must 
therefore be exercised entirely independently, within 
the limitations imposed by the Tribunal’s Statute and 
Rules. Rule 37(A) provides that the Prosecutor “shall 
perform all the functions provided by the Statute in ac¬ 
cordance with the Rules and such Regulations, consis¬ 
tent with the Statute and the Rules, as may be framed 
by the Prosecutor.” 

604. The discretion of the Prosecutor at all times 
is circumscribed in a more general way by the nature 
of her position as an official vested with specific duties 
imposed by the Statute of the Tribunal. The Prosecutor 
is committed to discharge those duties with full respect 
of the law. In this regard, the Secretary-General’s Re¬ 
port stressed that the Tribunal, which encompasses all 
of its organs, including the Office of the Prosecutor, 
must abide by the recognised principles of human 
rights. 

605. One such principle is explicitly referred to in 
Article 21(1) of the Statute, which provides: 

All persons shall be equal before the International 

Tribunal. 

This provision reflects the corresponding guaran¬ 
tee of equality before the law found in many interna¬ 
tional instruments, including the 1948 Universal Dec¬ 
laration of Human Rights, the 1966 International 
Covenant on Civil and Political Rights, the Additional 
Protocol 1 to the Geneva Conventions, and the Rome 
Statute of the International Criminal Court. All these 
instruments provide for a right to equality before the 
law, which is central to the principle of the due process 
of law. The provisions reflect a firmly established prin¬ 
ciple of international law of equality before the law, 
which encompasses the requirement that there should 
be no discrimination in the enforcement or application 
of the law. Thus Article 21 and the principle it em¬ 
bodies prohibits discrimination in the application of 
the law based on impermissible motives such as, inter 
alia, race, colour, religion, opinion, national or ethnic 
origin. The Prosecutor, in exercising her discretion 
under the Statute in the investigation and indictment 
of accused before the Tribunal, is subject to the princi- 
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pie of equality before the law and to this requirement 
of non-discrimination. 

606. This reflects principles which apply to pro¬ 
secutorial discretion in certain national systems. In the 
United Kingdom, the limits on prosecutorial discretion 
arise from the more general principle, applying to the 
exercise of administrative discretion generally, that the 
discretion is to be exercised in good faith for the pur¬ 
pose for which it was conferred and not for some ulteri¬ 
or, extraneous or improper purpose. In the United 
States, where the guarantee of equal protection under 
the law is a constitutional one, the court may intervene 
where the accused demonstrates that the administra¬ 
tion of a criminal law is “directed so exclusively against 
a particular class of persons [...] with a mind so un¬ 
equal and oppressive” that the prosecutorial system 
amounts to “a practical denial” of the equal protection 
of the law. 

607. The burden of the proof rests on Landzo, as 
an appellant alleging that the Prosecutor has improper¬ 
ly exercised prosecutorial discretion, to demonstrate 
that the discretion was improperly exercised in relation 
to him. Landzo must therefore demonstrate that the de¬ 
cision to prosecute him or to continue his prosecution 
was based on impermissible motives, such as race or re¬ 
ligion, and that the Prosecution failed to prosecute sim¬ 
ilarly situated defendants. 

608. The Prosecution submits that, in order to 
demonstrate a selective prosecution, Landzo must 
show that he had been singled out for an impermissible 
motive, so that the mere existence of similar unpro¬ 
secuted acts is not enough to meet the required thresh¬ 
old. 

609. Landzo submits that a test drawn from United 
States case-law, and in particular the case United States 
of America v Armstrong, provides the required threshold 
for selective prosecution claims. Pursuant to this test, 
the complainant must prove hrst that he was singled 
out for prosecution for an improper motive, and sec¬ 
ondly, that the Prosecutor elected not to prosecute 
other similarly situated defendants. There is therefore 
no signihcant difference between the applicable stan¬ 
dards identihed by Landzo and by the Prosecution. 

610. As observed by the Prosecution, the test relied 
on by Landzo in United States of America v Armstrong, 
puts a heavy burden on an appellant. To satisfy this 
test, Landzo must demonstrate clear evidence of the in¬ 
tent of the Prosecutor to discriminate on improper mo¬ 
tives, and that other similarly situated persons were not 
prosecuted. Other jurisdictions which recognise an 
ability for judicial review of a prosecutorial discretion 
also indicate that the threshold is a very high one. 


611. It is unnecessary to select between such do¬ 
mestic standards, as it is not appropriate for the Ap¬ 
peals Chamber simply to rely on the jurisprudence of 
any one jurisdiction in determining the applicable legal 
principles. The provisions of the Statute referred to 
above and the relevant principles of international law 
provide adequate guidance in the present case. The 
breadth of the discretion of the Prosecutor, and the fact 
of her statutory independence, imply a presumption 
that the prosecutorial functions under the Statute are 
exercised regularly. This presumption may be rebutted 
by an appellant who can bring evidence to establish 
that the discretion has in fact not been exercised in ac¬ 
cordance with the Statute; here, for example, in contra¬ 
vention of the principle of equality before the law in Ar¬ 
ticle 21. This would require evidence from which a 
clear inference can be drawn that the Prosecutor was 
motivated in that case by a factor inconsistent with that 
principle. Because the principle is one of equality of 
persons before the law, it involves a comparison with 
the legal treatment of other persons who must be simi¬ 
larly situated for such a comparison to be a meaningful 
one. This essentially reflects the two-pronged test advo¬ 
cated by Landzo and by the Prosecution of (i) establish¬ 
ing an unlawful or improper (including discriminato¬ 
ry) motive for the prosecution and (ii) establishing that 
other similarly situated persons were not prosecuted. 

612. Landzo argues that he was the only Bosnian 
Muslim accused without military rank or command re¬ 
sponsibility held by the Tribunal, and he contends that 
he was singled out for prosecution “simply because he 
was the only person the Prosecutor’s office could find 
to ‘represent’ the Bosnian Muslims”. He was, it is said, 
prosecuted to give an appearance of “evenhandedness” 
to the Prosecutor’s policy. Landzo alleges that the Pros¬ 
ecutor’s decision to seek the withdrawal of indictments 
against the accused identihed in the Press Release, 
without seeking the discontinuation of the proceedings 
against Landzo, was evidence of a discriminatory pur¬ 
pose. Landzo rejects the justihcation given by the Pros¬ 
ecutor in the Press Release of a revaluation of indict¬ 
ments according to changed strategies “in light of the 
decision to except the one Muslim defendant without 
military rank or command responsibility from the oth¬ 
erwise complete dismissal of charges against Defen¬ 
dants having that status.” 

613. The Prosecution argues that a change of pro¬ 
secutorial tactics, in view of the need to reassign avail¬ 
able resources of the Prosecution, cannot be considered 
as being signihcative of discriminatory intent. Further¬ 
more, the evidence of discriminatory intent must be 
coupled with the evidence that the Prosecutor’s policy 
had a discriminatory effect, so that other similarly- 
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situated individuals of other ethnic or religious back¬ 
grounds were not prosecuted. The Prosecution ob¬ 
serves that those against whom charges were with¬ 
drawn had not yet been arrested or surrendered to the 
Tribunal, whereas Land’o was in custody and his case 
already mid-trial. The Prosecution adds that even if it 
was to be considered that the continuation of Landzo’s 
trial resulted in him being singled out, it was in any 
event for the commission of exceptionally brutal or 
otherwise serious offences. 

614. The crimes of which Landzo was convicted 
are described both in the Trial Judgement and in the 
present judgement at paragraphs 565-570. The Appeals 
Chamber considers that, in light of the unquestionably 
violent and extreme nature of these crimes, it is quite 
clear that the decision to continue the trial against 
Landzo was consistent with the stated policy of the 
Prosecutor to “focus on persons holding higher levels 
of responsibility, or on those who have been personally 
responsible for the exceptionally brutal or otherwise ex¬ 
tremely serious offences.” A decision, made in the con¬ 
text of a need to concentrate prosecutorial resources, 
to identify a person for prosecution on the basis that 
they are believed to have committed exceptionally bru¬ 
tal offences can in no way be described as a discrimina¬ 
tory or otherwise impermissible motive. 

615. Given the failure of Landzo to adduce any evi¬ 
dence to establish that the Prosecution had a discrimi¬ 
natory or otherwise unlawful or improper motive in in¬ 
dicting or continuing to prosecute him, it is not strictly 
necessary to have reference to the additional question 
of whether there were other similarly situated persons 
who were not prosecuted or against whom prosecu¬ 
tions were discontinued. However, the facts in relation 
to this question support the conclusion already drawn 
that Landzo was not the subject of a discriminatory se¬ 
lective prosecution. 

616. All of the fourteen accused against whom 
charges were withdrawn pursuant to the Prosecutor’s 
change of policy, unlike Landzo, had not been arrested 
and were not in the custody of the Tribunal. None of 
the fourteen persons identihed in the Press Release as 
the subject of the withdrawn indictments had been ar¬ 
rested or surrendered to the Tribunal so were not in the 
Tribunal’s custody. 

617. At the time at which the decision was taken 
to withdraw the indictments on the basis of changed 
prosecutorial strategy, the trial of Landzo and his co¬ 
accused had been underway for over twelve months. 
None of the persons in respect of whom the indict¬ 
ments were withdrawn were facing trial at the time. 
These practical considerations alone, which demon¬ 
strate an important difference in the situation of Land¬ 


zo and the persons against whom indictments were 
withdrawn, also provide the rational justification for 
the Prosecutor’s decisions at the time. The Appeals 
Chamber notes that the Prosecutor explicitly stated 
that accused against whom charges were withdrawn 
could still be tried at a later stage by the Tribunal or by 
national courts by virtue of the principle of concurrent 
jurisdiction. Had Landzo been released with the leave 
of the Trial Chamber, he would have been subject to 
trial upon the same or similar charges in Bosnia and 
Herzegovina. 

618. Finally, even if in the hypothetical case that 
those against whom the indictments were withdrawn 
were identically situated to Landzo, the Appeals Cham¬ 
ber cannot accept that the appropriate remedy would 
be to reverse the convictions of Landzo for the serious 
offences with which he had been found guilty. Such a 
remedy would be an entirely disproportionate response 
to such a procedural breach. As noted by tbe Trial 
Chamber, it cannot be accepted that “unless all poten¬ 
tial indictees who are similarly situated are brought to 
justice, there should be no justice done in relation to 
a person who has been indicted and brought to trial”. 

619. This ground of appeal is therefore dismissed. 


Eichmann 


SOURCE The Online Casebook. “The Eichmann Case.” 

Available from http://www.his.com/--chght/eichmann.htm. 

INTRODUCTION Adolf Eichmann was an important Nazi bureau¬ 
crat who oversaw much of the Final Solution. He escaped 
capture as a war criminal, and eventually fled to Argentina 
where he lived an obscure life under an alias. Eichmann 
was eventually tracked down by Israeli intelligence agents. 
Because of doubts that Argentina would cooperate in his 
extradition, in 1960 Eichmann was kidnapped and taken 
secretly to Israel for prosecution. The Eichmann trial heard 
scores of witnesses about the Nazi atrocities, and was a de¬ 
fining moment in Israel’s history. Eichmann unsuccessfully 
argued that the courts of Israel had no jurisdiction, that the 
Judges were biased, and that he was being punished under 
retroactive criminal law. Eichmann’s conviction was upheld 
on appeal to the Supreme Court. Appeals to Prime Minister 
Ben Gurion that he not be executed were rejected. Eich¬ 
mann was cremated and his ashes scattered on the Medi¬ 
terranean so as not to create a shrine for his perverse ad¬ 
mirers. 


The Trial Court Decision 

The Supreme Court Decision 
Background 

Adolf Eichmann was a high ranking SS officer who 
played a central role in the planning and implementa- 
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tion of the persecution of Jews in Germany, Poland, 
Hungary and several other countries before and during 
World War II. At the end of the war he escaped to Ar¬ 
gentina where he lived and worked under an alias until 
May, 1960 when he was kidnapped by Israeli agents. 
Argentina complained to the Security Council about 
this clear violation of Argentine sovereignty. The Se¬ 
curity Council, while making it clear that it did not 
condone Eichmann’s crimes, declared that “acts such 
as that under consideration [the kidnapping of Eich¬ 
mann] which affect the sovereignty of a Member State 
and therefore cause international friction, may, if re¬ 
peated, endanger international peace and security.” 
The Security Council requested the Government of Is¬ 
rael “to make appropriate reparation in accordance 
with the Charter of the United Nations and the rules 
of international law.” Argentina did not demand the re¬ 
turn of Eichmann, and in August, 1960. the Argentine 
and Israeli governments resolved in a joint communi¬ 
que “to regard as closed the incident which arose out 
of the action taken by citizens of Israel, which infringed 
the fundamental rights of the State of Argentina.” Eich¬ 
mann was then tried in Israel under Israel’s Nazi Col¬ 
laborators Law (a law enacted after Israel became a 
state in 1948). He was found guilty and tbe conviction 
was subsequently upheld by tbe Supreme Court of Isra¬ 
el. On May 31,1962 Eichmann went to the gallows, the 
only person ever formally executed by the State of Isra¬ 
el. 

ATTORNEY GENERAL OF ISRAEL v. 

EICHMANN: 

Trial Court Decision 

36 Inti. L. Rep. 5 (Israel, Dist. Ct. Jerusalem 
1961) 

Learned defence counsel . . . submits: 

(a) that the Israel Law, by imposing punishment 
for acts done outside the boundaries of the State and 
before its establishment, against persons who were not 
Israel citizens, and by a person wbo acted in the course 
of duty on behalf of a foreign country (“Act of State”), 
conflicts with international law and exceeds the powers 
of the Israel Legislature; 

(b) that the prosecution of the accused in Israel fol¬ 
lowing his abduction from a foreign country conflicts 
with international law and exceeds the jurisdiction of 
the Court. . . . [The Court ruled that national law 
would prevail over international law in an Israel court. 
Nonetheless, it offered a lengthy analysis of the interna¬ 
tional law questions.] 

From the point of view of international law, the 
power of the State of Israel to enact the Law in question 
or Israel’s “right to punish” is based, witb respect to the 
offences in question, on a dual foundation: the univer¬ 


sal character of the crimes in question and their specific 
character as intended to exterminate the Jewish people. 

12. The abhorrent crimes defined in this Law are 
not crimes under Israel law alone. These crimes, which 
struck at the whole of mankind and shocked the con¬ 
science of nations, are grave offenses against the law of 
nations itself (delicta jurit gentium). Therefore, so far 
from international law negating or limiting the jurisdic¬ 
tion of countries with respect to such crimes, interna¬ 
tional law is, in the absence of an International Court, 
in need of tbe judicial and legislative organs of every 
country to give effect to its criminal interdictions and 
to bring the criminals to trial. The jurisdiction to try 
crimes under international law is universal. 

]Here the Court discussed piracy, and instances of 
universality jurisdiction over war crimes. It also re¬ 
ferred to “genocide” as having become a crime under 
customary international law prior to tbe Genocide 
Convention; but beld that the limitation in the Geno¬ 
cide Convention, Article 6, to trial before the court of 
the territory, was a treaty rule only, applicable only to 
offences committed after the Genocide Convention en¬ 
tered into force in 1951.] 

26. It is superfluous to add that the “crime against 
the Jewish people”, which constitutes the crime of 
“genocide”, is nothing but the gravest type of “crime 
against humanity” (and all the more so because both 
under Israel law and under the Convention a special in¬ 
tention is requisite for its commission, an intention that 
is not required for the commission of a “crime against 
humanity”). Therefore, all that has been said in the Nu¬ 
remberg principles about “crimes against humanity” 
applies a fortiori to “crime against the Jewish 
people”. . . 

27. It is indeed difficult to find a more convincing 
instance of a just retroactive law than the legislation 
providing for the punishment of war criminals and per¬ 
petrators of crimes against humanity and against the 
Jewish people, and all the reasons justifying the Nu¬ 
remberg judgments justify eo ipse the retroactive legis¬ 
lation of the Israel legislator. . . . The accused in this 
case is charged with the implementation of the plan for 
the “final solution of the problem of the Jews”. Can 
anyone in his right mind doubt the absolute criminality 
of such acts? . . . 

28. The contention of learned counsel for the de¬ 
fence that it is not the accused but the State on whose 
behalf he had acted, who is responsible for his criminal 
acts is only true as to its second part. It is true that 
under international law Germany bears not only moral, 
but also legal, responsibility for all the crimes that were 
committed as its own “acts of State,” including the 
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crimes attributed to the accused. But that responsibility 
does not detract one iota from the personal responsibil¬ 
ity of the accused for his acts. 

The repudiation of the argument of “act of State” 
is one of the principles of international law that were 
acknowledged by the Charter and judgment of the Nu¬ 
remberg Tribunal and were unanimously affirmed by 
the United Nations Assembly in its Resolution of De¬ 
cember 11, 1946. 

30. We have discussed at length the international 
character of the crimes in question because this offers 
the broadest possible, though not the only, basis for Is¬ 
rael’s jurisdiction according to the law of nations. No 
less important from the point of view of international 
law is the special connection which the State of Israel 
has with such crimes, since the people of Israel (Am Is¬ 
rael), the Jewish people constituted the target and the 
victim of most of the said crimes. The State of Israel’s 
“right to punish” the accused derives, in our view, from 
two cumulative sources: a universal source (pertaining 
to the whole of mankind), which vests the right to 
prosecute and punish crimes of this order in every State 
within the family of nations; and a specific or national 
source, which gives the victim nation the right to try 
any who assault its existence. 

This second foundation of criminal jurisdiction 
conforms, according to accepted terminology, to the 
protective principle. 

34. The connection between the State of Israel and 
the Jewish people needs no explanation. The State of 
Israel was established and recognized as the State of the 
Jews. 

In view of the recognition by the United Nations 
of the right of the Jewish people to establish their State, 
and in the light of the recognition of the established 
Jewish State by the family of nations, the connection 
between the Jewish people and the State of Israel con¬ 
stitutes an integral part of the law of nations. 

The massacre of millions of Jews by the Nazi crimi¬ 
nals that very nearly led to the extinction of the Jewish 
people in Europe was one of the major causes for the 
establishment of the State of the survivors. The State 
cannot be cut off from its roots, which lie deep also in 
the catastrophe which befell European Jewry. 

Half the citizens of the State have immigrated from 
Europe in recent years, some before and some after the 
Nazi massacre. There is hardly one of them who has not 
lost parents, brothers and sisters, and many their 
spouses and their offspring in the Nazi inferno. 

In these circumstances, unprecedented in the an¬ 
nals of any other nation, can there be anyone who 


would contend that there are not sufficient “linking 
points” between the crime of the extermination of the 
Jews of Europe and the State of Israel? 

35. Indeed, this crime very deeply concerns the 
“vital interests” of the State of Israel, and under the 
“protective principle” this State has the right to punish 
the criminals. 

41. It is an established rule of law that a person 
being tried for an offence against the laws of a State may 
not oppose his trial by reason of the illegality of his ar¬ 
rest or of the means whereby he was brought within the 
jurisdiction of that State. The courts in England, the 
United States and Israel have constantly held that the 
circumstances of the arrest and the mode of bringing 
the accused into the territory of the State have no rele¬ 
vance to his trial, and they have consistently refused in 
all instances to enter upon an examination of these cir¬ 
cumstances. 

50. Indeed, there is no escaping the conclusion 
that the question of the violation of international law 
by the manner in which the accused was brought into 
the territory of a country arises at the international 
level, namely, the relations between the two countries 
concerned alone, and must find its solution at such 
level. 

52. According to the existing rule of law there is 
no immunity for a fugitive offender save in the one and 
only case where he has been extradited by the asylum 
State to the requesting State for a specific offence, 
which is not the offence for which he was being tried. 
The accused was not surrendered to Israel by Argenti¬ 
na, and the State of Israel is not bound by any agree¬ 
ment with Argentina to try the accused for any other 
specihc offence, or not to try him for the offences being 
tried in the present case. The rights of asylum and im¬ 
munity belong to the country of asylum and not to the 
offender, and the accused cannot compel a foreign sov¬ 
ereign State to give him protection against its will. The 
accused was a wanted war criminal when he escaped 
to Argentina by concealing his true identity. Only after 
he was kidnapped and brought to Israel was his identity 
revealed. After negotiations between the two Govern¬ 
ments, the Government of Argentina waved its demand 
for his return and declared that it viewed the incident 
as closed. The Government of Argentina thereby re¬ 
fused conclusively to grant the accused any sort of pro¬ 
tection. The accused has been brought to trial before 
the Court of a State which charges him with grave of¬ 
fences against its laws. The accused has no immunity 
against this trial and must stand trial in accordance 
with the indictment. 
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EICHMANN V. ATTORNEY-GENERAL OF 
ISRAEL: 

Supreme Court Decision 
Supreme Court of Israel (1962) 136 l.L.R. Ill 

Judgment Per Curiam: 

‘ [As to the argument for the appellant that, in the 
event of a conflict between local legislation and inten¬ 
tional law.] it is imperative to give reference to the prin¬ 
ciples of international law, we do not agree with this 
view. According to the law of Israel, which is identical 
on this point with English law, the relationship be¬ 
tween municipal and intentional law is governed by the 
following rules; 

(1) The principle in question becomes incorporat¬ 
ed into the municipal law and a part of that law 
only after it has achieved general international rec¬ 
ognition . . . 

(2) This, however, only applies where there is no 
conflict between the provisions of municipal law 
and a rule of international law. But where such a 
conflict does exist, it is the duty of the Court to 
give preference to and apply the laws of the local 
legislature. True, the presumption must be that the 
legislature strives to adjust the laws to the princi¬ 
ples of international law which have received gen¬ 
eral recognition. But where a contrary intention 
clearly emerges from the statute itself, that pre¬ 
sumption loses its force and the Court is enjoined 
to disregard it. 

(3) On the other hand, a local statutory provision, 
which is open to equivocal construction and whose 
content does not demand another construction, 
must be construed in accordance with the rules of 
public international law. . . . 

. . . [Concerning the retroactivity argument,] the 
principle nullum crimen sine lege, nulla poena sine 
lege, in so far as it negates penal legislation with retro¬ 
active effect, has not yet become a rule of customary in¬ 
ternational law. 

It is true that in many countries [it] has been em¬ 
bodied in the Constitution of the State or in its criminal 
code, because of tbe considerable moral value inherent 
in it, and in such countries the Court may not depart 
from it by one iota. . . . But this state of affairs is not 
universal. Thus, in the United Kingdom . . . there is no 
constitutional limitation of the power of the legislature 
to enact its criminal laws with retrospective effect, and 
should it do so the court will have no power to invali¬ 
date them. ... [I]n those countries . . . the moral value 
in the principle . . . has become legally effective only 
to the extent that the maxim constitutes a rule of the 
interpretation of statutes — where there is doubt as to 


the intention of the legislature the court is directed not 
to construe the criminal statute under its consideration 
as to include within its purview an act that was com¬ 
mitted prior to its enactment. 4 

Therefore, if it is [contended] that we must apply 
intentional law as it is, and not as it ought to be from 
the moral point of view, then we must reply that pre¬ 
cisely from a legal point of view there is no such provi¬ 
sion in it; it follows automatically that the principle 
cannot be deemed to be part of the Israel municipal law 
by virtue of international law, but that the extent of its 
application in this country is the same as in England. 

. . . [As to the moral significance of the maxim, the 
Court considered that it would be a greater affront to 
moral principles if the type of crime of which the appel¬ 
lant bad been found guilty went unpunished.] 

.. . The contention . . . that (since] the State of Isra¬ 
el had not existed at the time of the commission of the 
offences ... its competence to impose punishment 
therefore is limited to its own citizens is equally 
unfounded. . . . This argument too must be rejected on 
the basis that the lower court had to apply local legisla¬ 
tion. ] 

. . . [As) to the contention [that] the enactment of 
a criminal law applicable to an act committed in a for¬ 
eign country by a foreign national conflicts with the 
principle of territorial sovereignty, here too we must 
hold that there is no such rule in international custom¬ 
ary law. . . . This is established by the Judgment of the 
[World) Court in the Lotus case. ... It was held . . . 
that the principle of territorial sovereignty merely re¬ 
quires that the State exercise its power to punish within 
its own borders, not outside tbem —. That subject to 
this restriction every State may exercise a wide discre¬ 
tion as to the application of its laws and the jurisdiction 
of its courts in respect of acts committed outside the 
State; and that only in so far as it is possible to point 
to a specihc rule prohibiting tbe exercise of tbis discre¬ 
tion ... is a State prevented from exercising it. 

That view was based on tbe following two grounds: 

(1) It is precisely tbe conception of State sovereign¬ 
ty which demands the preclusion of any presump¬ 
tion that there is a restriction on its independence; 

(2) Even if it is true that the principle of the territo¬ 
rial character of criminal law is firmly established 
in various States, it is no less true that in almost all 
of such States criminal jurisdiction has been ex¬ 
tended ... so as to embrace offences committed 
outside its territory. 

. . . [0]n tbe question of the jurisdiction of a State 
to punish persons who are not its nationals for acts 
committed beyond its borders, there is as yet no inten¬ 
tional accord. 
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It follows that in the absence of general agreement 
as to the existence of [such a] rule of international law, 
. . . there is, again, no escape from the conclusion that 
it cannot be deemed to be embodied in Israel municipal 
law, and therefore on that ground, too. the contention 
fails. 

[E]ven if Counsel . . . were right in his view that 
intentional law prohibits a State from trying a foreign 
national for an act committed outside its borders, even 
this would not [help]. The reason for this is that ac¬ 
cording to the theory of international law, in the ab¬ 
sence of an international treaty which vests rights in an 
individual, that law only recognises the rights of a 
State; in other words, assuming that there is such a pro¬ 
hibition in intentional law, the violation of it is deemed 
to be a violation of the rights of the State to which the 
accused belongs, and not a violation of his own rights. 

. . . There was no prohibition whatever by interna¬ 
tional law of the enactment of the Law of 1950, either 
because it created ex post facto offences or because 
such offences are of an extraterritorial character. . . . 
[But] these contentions are unjustihable even from a 
positive approach, namely, that when enacting the Law 
the Knesset [legislature] only sought to apply the prin¬ 
ciple of international law and to realise its objectives. 

The crimes created by the Law and of which the 
appellant was convicted must be deemed today to have 
always borne the stamps of intentional crimes, banned 
by intentional law and entailing individual criminal lia¬ 
bility. It is the particular universal character of these 
crimes that vests in each State the power to try and 
punish any who assisted in their commission. [Refer¬ 
ence the Genocide Convention and the Nuremberg 
judgement].... As is well known, the rules of the law 
of nations are not derived solely from intentional trea¬ 
ties and crystallised international usage. In the absence 
of a supreme legislative authority and international 
codes the process of its evolution resembles that of the 
common law;... its rules are established from case to 
case, by analogy with the rules embodied in treaties and 
in intentional custom, on the basis of the “ ‘general’ 
principles of law recognised by civilised nations,” and 
in the light of the vital international needs that impel 
an immediate solution. A principle which constitutes 
a common denominator for the judicial systems of nu¬ 
merous countries must clearly be regarded as a “general 
principle of law recognised by civilised nations.” 
]C]UStomary international law is never stagnant, but is 
rather in a process of constant growth. 

. . . [As to] the features which identify crimes that 
have long been recognised by customary international 
law[,]. . . they constitute acts which damage vital inter¬ 
national interests... they impair the foundations and se¬ 


curity of the international community; they violate uni¬ 
versal moral values and humanitarian principles which 
are at the root of the systems of criminal law adopted 
by civilised nations. The underlying principle in inten¬ 
tional law that governs such crimes is that the individu¬ 
al who has committed any of them and who, at the time 
of his act, may be presumed to have had a thorough un¬ 
derstanding of its heinous nature must account in law 
for his behaviour. It is true that intentional law does 
not establish explicit and graduated criminal sanctions; 
that there is not as yet in existence either an intentional 
Criminal Court, or intentional machinery for the impo¬ 
sition of punishment. But, for the time being, inten¬ 
tional law surmounts these difficulties ... by authoris¬ 
ing the countries of the world to mete out punishment 
for the violation of its provisions. This they do by en¬ 
forcing these provisions either directly or by virtue of 
the municipal legislation which has adopted and inte¬ 
grated them. 

The classic example of a “customary” international 
crime ... is that of piracy jure gentium. [Another] ex¬ 
ample ... is that of a “war crime” in the conventional 
sense . . . the group of acts committed by members of 
the armed forces of the enemy which are contrary to 
the “laws and customs of war.” individual criminal re¬ 
sponsibility because they undermine the foundations of 
intentional society and are repugnant to the conscience 
of civilised nations. When the belligerent State punish¬ 
es for such acts, it does so not only because persons 
who were its nationals . . . suffered bodily harm or ma¬ 
terial damage, but also, and principally, because they 
involve the perpetration of an intentional crime in the 
avoidance of which all the nations of the world are in¬ 
terested. 

In view of the characteristic traits of intentional 
crimes and the organic development of the law of na¬ 
tions — a development that advances from case to case 
under the impact of the humane sentiments common 
to civilised nations, and under the pressure of the needs 
that are vital for the survival of mankind and for ensur¬ 
ing the stability of the world order it definitely cannot 
be said that when the Charter of the Nuremburg Inter¬ 
national Military Tribunal was signed and the catego¬ 
ries of “war crimes” and “crimes against humanity” 
were defined in it, this merely amounted to an act of 
legislation by the victorious countries. 

. . . [The interest in preventing and imposing pun¬ 
ishment for acts comprised in the category in question 
especially when they are perpetrated on a very large 
scale — must necessarily extend beyond the borders of 
the State to which the perpetrators belong and which 
evinced tolerance or encouragement of their outrages; 
for such acts can undermine the foundations of the in- 
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ternational community as a whole and impair its very 
stability. . . . 

If we are to regard customary international law as 
a developing progressive system, the criticism becomes 
devoid of value . . . [E]ver since the Nuremberg Tribu¬ 
nal decided this question, that very decision must be 
seen as a judicial act which establishes a “precedent” 
defining the rule of international law. In any event, it 
would be unseemly for any other court to disregard 
such a rule and not to follow it. 

If there was any doubt as to this appraisal of the 
“Nuremberg Principles” as principles that have formed 
part of customary international law 64 since time im¬ 
memorial, “such doubt” has been removed by . . . the 
United Nations Resolution on the Affirmation of the 
Principles of International Law Recognised by the 
Charter and Judgment of the Nuremberg Tribunal and 
that affirming that Genocide is a crime under intention¬ 
al law . . . and as [is seen] in the advisory opinion of 
1951 . . . the principles inherent in the [Genocide] 
Convention — as distinct from the contractual obliga¬ 
tions embodied therein — had already been part of cus¬ 
tomary intentional law at the time of the shocking 
crimes which led to the. Resolution and the Conven¬ 
tion. 

. . . [Tjhe crimes established in the Law of 1950 
. . . must be seen today as acts that have always been 
forbidden by customary international law — acts which 
are of a “universal” criminal character and entail indi¬ 
vidual criminal responsibility. . . . [Tjhe enactment of 
the Law was not, from the point of view of international 
law, a legislative act that conflicted with the principle 
nulla poena or the operation of which was retroactive, 
but ratber one by which the Knesset gave effect to in¬ 
tentional law and its objectives. 

. . . [Ijt is the universal character of the crimes in 
question which vests in every State the power to try 
those who participated in the preparation of such 
crimes, and to punish them therefore. . . . 

One of the principles whereby States assume, in 
one degree or another, the power to try and punish a 
person for an offence he has committed is the principle 
of universality. Its meaning is, in essence, that that 
power is vested in every State regardless of the fact that 
the offence was committed outside its territory by a 
person who did not belong to it, provided he is in its 
custody at the time he is brought to trial. This principle 
has wide support and is universally acknowledged with 
respect to the offence of piracy jure gentium. . . . [One 
view] holds that it cannot be applied to any other of¬ 
fence, lest this entail excessive interference with the 
competence of the State in which the offence was com¬ 
mitted. 


A second school. . . agrees ... to the extension of 
the principle to all manner of extraterritorial offences 
committed by foreign nationals. ... It is not more than 
an auxiliary principle to be applied in circumstances in 
which no resort can be had to the principle of territorial 
sovereignty or to the nationality principle, both of 
which are universally agreed to. [Holders of this view] 
impose various restrictions on the applications of the 
principle of universal jurisdiction, which are designed 
to obviate opposition by those States that find them¬ 
selves competent to punish the offender according to 
either of the other two principles. ]One of these reser¬ 
vations is that the extradition of the offender should be 
offered to tbe State where his offence was committed.]. 

A third school. . . . holds that the rule of universal 
jurisdiction, which is valid in cases of piracy, logically 
applies also to all such criminal acts or omissions 
which constitute offences under the law of nations (de- 
licta juris gentium) without any reservation whatever 
or, at most, subject to a reservation of the kind Oust] 
mentioned. . . . This view has been opposed in the past 
because of the difficulty in securing general agreement 
as to the offences to be included. 

. .. Notwithstanding the differences . . . there is full 
justification for applying here the principle of universal 
jurisdiction since the intentional character of the 
“crimes against humanity” (in the wide meaning of the 
term) is, in this case, not in doubt, and the unprece¬ 
dented extent of their injurious and murderous effect 
is not open to dispute at the present day. In other 
words, the basic reason for which international law re¬ 
cognises the right of each State to exercise such juris¬ 
diction in piracy offences .. . applies with all the greater 
force. 

[I]t was not the recognition of the universal juris¬ 
diction to try and punish the person who committed 
“piracy” that justified the viewing of such an act as an 
international crime sui generis, but it was the agreed 
vital interest of the international community that justi¬ 
fied the exercise of the jurisdiction in question. . . . 

It follows that the State which prosecutes and pun¬ 
ishes a person for that offence acts solely as the organ 
and agent of the intentional community, and metes out 
punishment to the offender for his breach of the prohi¬ 
bition imposed by the law of nations. 

... We have also taken into consideration the pos¬ 
sible desire of other countries to try the appellant in so 
far as the crimes.. . . were committed in those countries 
or their evil effects were felt there . . . But... we have 
not heard of a single protest by any of these countries 
against conducting the trial in Israel. . . . What is more, 
it is precisely the fact that the crimes . . . and their ef- 
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fects have extended to numerous countries that emp¬ 
ties the territorial principle of its content in the present 
case, and justifies Israel in assuming criminal jurisdic¬ 
tion by virtue of the “universal” principle. 

[It is argued by counsel that Article 6 of the Geno¬ 
cide Convention provides that] a person accused of this 
crime shall be tried by a court of competent jurisdiction 
of the State in which it was committed . . . Article 6 im¬ 
poses upon the parties contractual obligations with fu¬ 
ture effect. . . . obligations which bind them to prose¬ 
cute for crimes of “genocide” which will be committed 
within their territories in the future. The obligation, 
however, has nothing to do with the universal power 
vested in every State to prosecute for crimes of this type 
committed in the past — a power which is based on 
customary international law. 

. . . The State of Israel was entitled, pursuant to the 
principle of universal jurisdiction and acting in the ca¬ 
pacity of guardian of international law and agent for its 
enforcement, to try the appellant. This being so, it is 
immaterial that the State of Israel did not exist at the 
time the offences were committed. . . . 

[The Tribunal drew attention to Israel’s connection 
to the Jewish people and the Jewish National Home in 
Palestine.] If we . . . have concentrated on the interna¬ 
tional and universal character of the crimes for which 
the appellant has been convicted, one of our reasons for 
doing so was that some of them were directed against 
non-Jewish groups. . . . 

[As to the circumstances of Eichmann’s capture, 
the Court cited a long list of local, British. American 
and Continental precedents and reached the following 
conclusions:] 

(a) In the absence of an extradition agreement be¬ 
tween the State to which a “fugitive offender” has 
been brought for trial and the country of “asylum” 

. . . and even if there existed such an agreement 
. . . ut the offender was not extradited ... in accor¬ 
dance therewith — the Court will not investigate, 
the circumstances in which he was detained and 
brought to the area of jurisdiction. 

(b) This also applies if the offender’s contention be 
that the abduction was carried out by the agents of 
the State prosecuting him, since in such a case the 
right violated is not that of the offender, but the 
sovereign right of the State aggrieved. . . . The issue 
must therefore find its solution on the intentional 
level, and is not justiciable before the Court into 
whose area of jurisdiction the offender has been 
brought. 

(c) From the point of view of international law the 
aggrieved State may condone the violation of its 


sovereignty and waive its claims, including the 
claim for the return of the offender to its territory, 
and such waiver may be explicit or by acquies¬ 
cence. 

(d) Only in one eventuality has a fugitive offender 
a right of immunity when he has been extradited 
by the country of asylum to the country requesting 
his extradition for a specific offence, which is not 
the offence for which he is tried. . . . 

(g) The right of asylum and immunity belong to 
the country of asylum, not to the offender .... 

. . . The appellant is a “fugitive from justice” from 
the point of view of the law of nations, since the crimes 
that were attributed to him are of an international char¬ 
acter and have been condemned publicly by the civi¬ 
lised world . . . ; therefore, by virtue of the principle of 
universal jurisdiction, every country has the right to try 
him. This jurisdiction was automatically vested in the 
State of Israel on its establishment in 1948 as a sover¬ 
eign State. Therefore, in bringing the appellant to trial, 
it functioned as an organ of intentional law and acted 
to enforce the provisions thereof through its own law. 
Consequently, it is immaterial that the crimes in ques¬ 
tion were committed . . . when the State of Israel did 
not exist, and outside its territory. . . . The moment it 
is admitted that the State of Israel possesses criminal ju¬ 
risdiction both according to local I an according to the 
law of nations, it must also be conceded that the Court 
is not bound to investigate the manner and legality of 
the . . . detention. . . . [The Court then turned to the 
issues of Acts of State, and of superior orders] 

. . .Appeal dismissed 
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INTRODUCTION In 1980 a U.S. Appeals Court breathed new life 
into an ancient statute, the Alien Tort Statute, originally 
adopted in 1789. According to the Court, the Statute au¬ 
thorized private lawsuits by victims of human rights abuses 
under customary international law, such as torture, when 
directed against defendants who were not United States 
citizens. The Statute had been almost forgotten when it was 
invoked by the family of a torture victim to sue the torturer 
in New York. The case opened the court house door to 
many human rights victims who found the perpetrators of 
their abuse living in or visiting the United States. It was sub¬ 
sequently followed by other federal courts in cases against 
those who committed genocide or crimes against humanity 
in Rwanda, Ethiopia, Argentina, and parts of the former Yu¬ 
goslavia. 
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Dolly M. E. FILARTIGA and Joel 
Filartiga, Plaintiffs-Appellants, 

V. 

Americo Norberto PENA-IRALA, 

Defendant-Appellee. 

No. 191, Docket 79-6090. 

United States Court of Appeals, 

Second Circuit. 

Argued Oct. 16, 1979. Decided June 30, 1980. 

Citizens of the Republic of Paraguay, who had ap¬ 
plied for permanent political asylum in the United 
States, brought action against one also a citizen of Para¬ 
guay; who was in United States on a visitor’s visa, for 
wrongfully causing the death of their son allegedly by 
the use of torture. The United States District Court for 
the Eastern District of New York, Eugene H. Nickerson, 
J., dismissed the action for want of subject matter juris¬ 
diction and appeal was taken. The Court of Appeals, Ir¬ 
ving R. Kaufman, Circuit Judge, held that deliberate 
torture perpetrated under the color of official authority 
violates universally accepted norms of international 
law of human rights regardless of the nationality of the 
parties, and, thus, whenever an alleged torturer is 
found and served with process by an alien within the 
borders of the United States, the Alien Tort Statute pro¬ 
vides federal jurisdiction. 

Reversed. 

Before FEINBERG, Chief Judge, KAUFMAN and 
KEARSE, Circuit Judges. 

IRVING R. KAUFMAN, Circuit Judge: 

Upon ratihcation of the Constitution, the thirteen 
former colonies were fused into a single nation, one 
which, in its relations with foreign states, is bound both 
to ob. serve and construe the accepted norms of inter¬ 
national law, formerly known as the law of nations. 
Under the Articles of Confederation, the several states 
had interpreted and applied this body of doctrine as 
part of their common law, but with the founding of the 
“more perfect Union” of 1789, the law of nations be¬ 
came preeminently a federal concern. 

Implementing the constitutional mandate for na¬ 
tional control over foreign relations, the First Congress 
established original district court jurisdiction over “all 
causes where an alien sues for a tort only [committed] 
in violation of the law of nations.” Judiciary Act of 
1789, ch. 20, a 9(b), 1 Stat.73, 77 (1789), codified at 
28 U.S.C. a 1350. 

Construing this rarely-invoked provision, we hold 
that deliberate torture perpetrated under color of offi¬ 
cial authority violates universally accepted norms of 
the international law of human rights, regardless of the 
nationality of the parties. Thus, whenever an alleged 


torturer is found and served with process by an alien 
within our borders, o 1350 provides federal jurisdic¬ 
tion. Accordingly, we reverse the judgment of the dis¬ 
trict court dismissing the complaint for want of federal 
jurisdiction. 

I 

The appellants, plaintiffs below, are citizens of the 
Republic of Paraguay. Dr. Joel Filartiga, a physician, de¬ 
scribes bimself as a longstanding opponent of the gov¬ 
ernment of President Alfredo Stroessner, which has 
held power in Paraguay since 1954. His daughter, Dolly 
Filartiga, arrived in the United States in 1978 under a 
visitor’s visa, and has since applied for permanent polit¬ 
ical asylum. The Filartigas brought this action in the 
Eastern District of New York against Americo Norberto 
Pena-Irala (Pena), also a citizen of Paraguay, for wrong¬ 
fully causing the death of Dr. Filartiga’s seventeen-year 
old son, Joelito. Because the district court dismissed the 
action for want of subject matter jurisdiction; we must 
accept as true the allegations contained in the Filarti¬ 
gas’ complaint and affidavits for purposes of this ap¬ 
peal. 

The appellants contend that on March 29, 1976, 
Joelito Filartiga was kidnapped and tortured to death 
by Pena, wbo was then Inspector General of Police in 
Asuncion, Paraguay. Later that day, the police brought 
Dolly Filartiga to Pena’s home where she was confront¬ 
ed with the body of her brother, which evidenced 
marks of severe torture. As she fled, horrihed, from the 
house, Pena followed after her shouting, “Here you 
have what you have been looking for for so long and 
what you deserve. Now shut up.” The Filartigas claim 
that Joelito was tortured and killed in retaliation for his 
father’s political activities and beliefs. 

Shortly thereafter, Dr. Filartiga commenced a 
criminal action in the Paraguayan courts against Pena 
and the police for the murder of his son. As a result, 
Dr. Filartiga’s attorney was arrested and brought to po¬ 
lice headquarters where, shackled to a wall, Pena 
threatened him with death. This attorney, it is alleged, 
has since been disbarred without just cause. 

During the course of the Paraguayan criminal pro¬ 
ceeding, which is apparently still pending after four 
years, another man, Hugo Duarte, confessed to the 
murder. Duarte, who was a member of the Pena house¬ 
hold, claimed that he had discovered his wife and Joeli- 
to in flagrante delicto, and that the crime was one of 
passion. The Filartigas have submitted a photograph of 
Joelito’s corpse showing injuries they believe refute this 
claim. Dolly Filartiga, moreover, has stated that she will 
offer evidence of three independent autopsies demon¬ 
strating that her brother’s death “was the result of pro- 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1383 ] 



Filaitiga 


fessional methods of torture.” Despite his confession, 
Duarte, we are told, has never been convicted or sen¬ 
tenced in connection with the crime. 

In July of i978, Pena sold his house in Paraguay 
and entered the United States under a visitor’s visa. He 
was accompanied by Juana Bautista Fernandez Villalba, 
who had lived with him in Paraguay. The couple re¬ 
mained in the United States beyond the term of their 
visas, and were living in Brooklyn, New York, when 
Dolly Filartiga, who was then living in Washington, 
D.C., learned of their presence. Acting on information 
provided by Dolly the Immigration and Naturalization 
Service arrested Pena and his companion, both of 
whom were subsequently ordered deported on April 5, 
1979 following a hearing. They had then resided in the 
United States for more than nine months. 

Almost immediately, Dolly caused Pena to be 
served with, a summons and civil complaint at the 
Brooklyn Navy Yard, where he was being held pending 
deportation. The complaint alleged that Pena had 
wrongfully caused Joelito’s death by torture and sought 
compensatory and punitive damages of $10,000,000. 
The Filartigas also sought to enjoin Pena’s deportation 
to ensure his availability for testimony at trial. The 
cause of action is stated as arising under “wrongful 
death statutes; the U. N. Charter; the Universal Decla¬ 
ration on Human Rights; the U. N. Declaration Against 
Torture; the American Declaration of the Rights and 
Duties of Man; and other pertinent declarations, docu¬ 
ments and practices constituting the customary inter¬ 
national law of human rights and the law of nations,” 
as well as 28 U.S.C. o 1350, Article II, sec. 2 and the 
Supremacy Clause of the U. S. Constitution. Jurisdic¬ 
tion is claimed under the general federal question pro¬ 
vision, 28 U.S.C. o 1331 and, principally on this appeal, 
under the Alien Tort Statute, 28 U.S.C. d 1350. 

II 

[1] Appellants rest their principal argument in 
support of federal jurisdiction upon the Alien Tort Stat¬ 
ute, 8 U.S.C. a 1350, which provides: “The district 
courts shall have original jurisdiction of any civil action 
by an alien for a tort only, committed in violation of 
the, law of nations or a treaty of the United States.” 
Since appellants do not contend that their action arises 
directly under a treaty of the United States, a threshold 
question on the jurisdictional issue is whether the con¬ 
duct alleged violates the law of nations. In light of the 
universal condemnation of torture in numerous inter¬ 
national agreements and the renunciation of torture as 
an instrument of official policy by virtually all of the na¬ 
tions of the world (in principle if not in practice), we 
hnd that an act of torture committed by a state official 


against one held in detention violates established 
norms of the international law of human rights, and 
hence the law of nations. 

[2] The Supreme Court has enumerated the appro¬ 
priate sources of international law. The law of nations 
“may be ascertained by consulting the works of jurists, 
writing professedly on, public law; or by the general 
usage and practice of nations; or by judicial decisions 
recognizing and enforcing that law.” United States v. 
Smith, 18 U.S. (5 Wheat.) 158, 160-61, 5 L.Ed. 57 
(1820); Lopes v. Reederei Richard Schroder, 225 F.Supp. 
292, 295 (E.D.Pa.l963). In Smith, a statute proscribing 
“the crime of piracy [on the high seas] as defined by 
the law of nations,” 3 Stat. 510(a) (1819), was held suf- 
hciently determinate in meaning to afford the basis for 
a death sentence. The Smith Court discovered among 
the works of Lord Bacon, Grotius, Bochard and other 
commentators a genuine consensus that rendered the 
crime “sufficiently and constitutionally defined.” Smith, 
supra, 18 U.S. (5 Wheat.) at 162, 5 L.Ed. 57. 

The Paquete Habana, 175 U.S. 677, 20 S.Ct. 290, 44 
L.Ed. 320 (1900), reaffirmed that 

where there is no treaty, and no controlling execu¬ 
tive or legislative act or judicial decision, resort 
must be had to the customs and usages of civilized 
nations; and, as evidence of these, to the works of 
jurists and commentators, who by years of labor, 
research and experience, have made themselves 
peculiarly well acquainted with the subjects of 
which they treat. Such works are resorted to by ju¬ 
dicial tribunals, not for the speculations of their 
authors concerning what the law ought to be, but 
for trustworthy evidence of what the law really is. 

Id. at 700, 20 S.Ct. at 299. Modern international 
sources conhrm the propriety of this approach. 

[3] Habana is particularly instructive for present 
purposes, for it held that the traditional prohibition 
against seizure of an enemy’s coastal hshing vessels 
during wartime, a standard that began as one of comity 
only, had ripened over the preceding century into “a 
settled rule of international law” by “the general assent 
of civilized nations.” id. at 694, 20 S.Ct. at 297; accord, 
id. at 686, 20 S.Ct. at 297. Thus it is clear that courts 
must interpret international law not as it was in 1789, 
but as it has evolved and exists among the nations of 
the world today. See Ware v. Hylton, 3 U.S. (3 Dali.) 
198, 1 L.Ed. 568 (1796) (distinguishing between “an¬ 
cient” and “modern” law of nations). 

The requirement that a rule command the “general 
assent of civilized nations” to become binding upon 
them all is a stringent one. Were this riot so, the courts 
of one nation might feel free to impose idiosyncratic 
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legal rules upon others, in the name of applying inter¬ 
national law. Thus, in Banco National de Cuba v. Sabba- 
tino, 376 U.S. 398, 84 S.Ct. 923, 11 L.Ed.2d 804 (1964), 
the Court declined to pass on the validity of the Cuban 
government’s expropriation of a foreign-owned corpo¬ 
ration’s assets, noting the sharply conflicting views on 
the issue propounded by the capital-exporting, capital¬ 
importing, socialist and capitalist nations. Id. at 
428-30, 84 S.Ct. at 940-41. 

The case at bar presents us with a situation diamet¬ 
rically opposed to the conflicted state of law that con¬ 
fronted the Sabbatino Court. Indeed, to paraphrase that 
Court’s statement, id. at 428, 84 S.Ct. at 940, there are 
few, if any, issues in international law today on which 
opinion seems to be so united as the limitations on. a 
state’s power to torture persons held in its custody. 

The United Nations Charter (a treaty of the United 
States, see 59 Stat. 1033 (1945)) makes it clear that in 
this modern age a state’s treatment of its own citizens 
is a matter of international concern. It provides: 

With a view to the creation of conditions of stabili¬ 
ty and well-being which are necessary for peaceful 
and friendly relations among nations . . . the Unit¬ 
ed Nations shall promote . . . universal respect for, 
and observance of, human rights and fundamental 
freedoms for all without distinctions as to race, 
sex, language or religion. 
id. Art. 55. And further: 

All members pledge themselves to take joint and 
separate action in cooperation with the Organiza¬ 
tion for the achievement of the purposes’ set forth 
in Article 55. 
id. Art. 56. 

While this broad mandate has been held not to be 
wholly self-executing, Hitai v. Immigration and Natural¬ 
ization Service, 343 F.2d 466, 468 (2d Cir. 1965), this 
observation alone does not end our inquiry. For al¬ 
though there is no universal agreement as to the precise 
extent of the “human rights and fundamental free¬ 
doms” guaranteed to all by the Charter, there is at pres¬ 
ent no dissent from the view that the guaranties in¬ 
clude, at a bare minimum, the right to be free from 
torture. This prohibition has become part of customary 
international law, as evidenced and dehned by the Uni¬ 
versal Declaration of Human Rights, General Assembly 
Resolution 217 (11I)(A) (Dec. 10, 1948) which states, 
in the plainest of terms, “no one shall be subjected to 
torture.” The General Assembly hass declared that the 
Charter precepts embodied in this Universal Declara¬ 
tion “constitute basic principles of international law.” 
G.A.Res. 2625 (XXV) (Oct. 24, 1970). 

Particularly relevant is the Declaration on the Pro¬ 
tection of All Persons from Being Subjected to Torture, 


General Assembly Resolution 3452,30 U.N. GAOR 
Supp. (No. 34) 91, U.N.Doc. A/1034 (1975). The Dec¬ 
laration expressly prohibits any state from permitting 
the dastardly and totally inhuman act of torture. Tor¬ 
ture, in turn, is defined as any act by which severe pain 
and suffering, whether physical or mental, is intention¬ 
ally inflicted by or at the instigation of a public official 
on a person for such purposes as . . . intimidating him 
or other persons.” The Declaration goes on to provide 
that “ [w]here it is proved that an act of torture or other 
cruel, inhuman or degrading treatment or punishment 
has been committed by or at the instigation of a public 
official, the victim shall be afforded redress and com¬ 
pensation, in accordance with national law.” This Dec¬ 
laration, like the Declaration of Human Rights before 
it, was adopted without dissent by the General Assem¬ 
bly. Nayar, “Human Rights: The United Nations and 
United States Foreign Policy,” 19, Harv.Int’l L.J. 813, 
816 n.l8 (1978). 

These U.N. declarations are significant because 
they specify with great precision the obligations of 
member nations under the Charter. Since their adop¬ 
tion, “[m]embers can no longer contend that they do 
not know what human rights they promised in the 
Charter to promote.” Sohn, “A Short History of United 
Nations Documents on Human Rights,” in The United 
Nations and Human Rights, 18th Report of the Commis¬ 
sion (Commission to Study the Organization of Peace 
ed. 1968). Moreover, a U.N. Declaration is, according 
to one authoritative dehnition, “a formal and solemn 
instrument, suitable for rare occasions when principles 
of great and lasting importance are being enunciated.” 
34 U.N. ESCOR, Supp. (No. 8) 15, U.N. Doe. E/cn.4/1/ 
610 (1962) (memorandum of Office of Fegal Affairs, 
U.N. Secretariat). Accordingly, it has been observed 
that the Universal Declaration of Human Rights “no 
longer fits into the dichotomy of ‘binding treaty’ against 
‘nonbinding, pronouncement,’ but is rather an authori¬ 
tative statement of the international E. Schwelb, Human 
Rights and the International Community 70 (1964). 

Thus, a Declaration creates an expectation of ad¬ 
herence, and “insofar as the expectation is gradually 
justihed by State practice, a declaration may by custom 
become recognized as laying down rules binding upon 
the States.” 34 U.N. ESCOR, supra Indeed, several com¬ 
mentators have concluded that the Universal Declara¬ 
tion has become, in toto, a part of binding, customary 
international law. Nayar, supra, at 816-17; Waldlock, 
“Human Rights in Contemporary International Taw 
and the Signihcance of the European Convention,” Int’l 
& Comp. L.Q., Supp. Publ. No. 11, at 15 (1965). 

Turning to the act of torture, we have little difficul¬ 
ty discerning its universal.renunciation in the modern 
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usage and practice of nations. Smith, supra, 18 U.S. (5 
Wheat.) at 160-61, 5 L.Ed.57. The international con¬ 
sensus surrounding torture has found expression in 
numerous international treaties and accords. E. g., 
American Convention on Human Rights, Art. 5, OAS 
Treaty Series No. 36. at 1, OAS Off. Rec. OEA/Ser 4 v/11 
23, doc. 21, rev. 2 (English ed., 1975) (“No one shall 
be subjected to torture or to cruel, inhuman or degrad¬ 
ing punishment or treatment”); International Covenant 
on Civil and Political Rights, U.N. General Assembly 
Res. 2200 (XXI)A, U.N. Doc. A/6316 (Dec. 16, 1966) 
(identical language); European Convention for the Pro¬ 
tection of Human Rights and Eundamental Freedoms, 
Art. 3, Council of Europe, European Treaty Series No. 
5 (1968), 213 U.N. T.S.211 (semble). The substance of 
these international agreements is reflected in modern 
municipal—i.e. national-law as well. Although torture 
was once a routine concomitant of criminal interroga¬ 
tions in many nations, during the modern and hopeful¬ 
ly more enlightened era it has been universally re¬ 
nounced. According to one survey, torture is 
prohibited, expressly or implicitly, by the constitutions 
of over hftyhve nations, including both the United 

States and Paraguay. Our State Department reports 
a general recognition of this principle: 

There now exists an international consensus that 
recognizes basic human rights and obligations 
owed by all governments to their citizens. . . . 
There is no doubt that these rights are often violat¬ 
ed; but virtually all governments acknowledge 
their validity. 

Department of State, Country Reports on Human 
Rights for 1979, published as Joint Comm. Print, House 
Comm, on Foreign Affairs, and Senate Comm, on For¬ 
eign Relations, 96th Cong. 2d Sess. (Feb. 4, 1980), In¬ 
troduction at 1. We have been directed to no assertion 
by any contemporary state of a right to torture its own 
or another nation’s citizens. Indeed, United States dip¬ 
lomatic contacts conhrm the universal abhorrence with 
which torture is viewed: 

In exchanges between United States embassies and 
all foreign states with which the United States 
maintains relations, it has been the Department of 
State’s general experience that no government has 
asserted a right to torture its own nationals. Where 
reports of torture elicit some credence, a state usu¬ 
ally responds by denial or, less frequently, by as¬ 
serting that the conduct was unauthorized or con¬ 
stituted rough treatment short of torture. 
Memorandum of the United States as Amicus 
Curiae at 16 n.34. 

[4] Having examined the sources from which cus¬ 
tomary international law is derived—the usage of na¬ 


tions, judicial opinions and the works of jurists—we 
conclude that official torture is now prohibited by the 
law of nations. The prohibition is clear and unambigu¬ 
ous, and admits of no distinction between treatment of 
aliens and citizens. Accordingly, we must conclude that 
the dictum in Dreyfus v. von Finch, supra, 534 F.2d at 
31, to the effect that “violations of international law do 
not occur when the aggrieved parties are nationals of 
the acting state,” is clearly out of tune with the current 
usage and practice of international law. The treaties 
and accords cited above, as well as the express foreign 
policy of our own government, all make it clear that in¬ 
ternational law confers fundamental rights upon all 
people vis-a-vis their own governments. While the ulti¬ 
mate scope of those rights will be a subject for continu¬ 
ing rehnement and elaboration, we hold that the right 
to be free from torture is now among them. We there¬ 
fore turn to the question whether the other require¬ 
ments for jurisdiction are met. 

Ill 

Appellee submits that even if the tort alleged is a 
violation of modern international law, federal jurisdic¬ 
tion may not be exercised consistent with the dictates 
of Article 111 of the Constitution. The claim is without 
merit. Common law courts of general jurisdiction regu¬ 
larly adjudicate transitory tort claims between individ¬ 
uals over whom they exercise personal jurisdiction, 
wherever the tort occurred. Moreover, as part of an ar¬ 
ticulated scheme of federal control over external affairs. 
Congress provided, in the hrst Judiciary Act, o 9(b), 1 
Stat. 73, 77 (1789), for federal jurisdiction over suits 
by aliens where principles of international law tire in 
issue. The constitutional basis for the Alien Tort Statute 
is the law of nations, which has always been part of the 
federal common law. 

[5] It is not extraordinary for a court to adjudicate 
a tort claim arising outside of its territorial jurisdiction. 
A state or nation has a legitimate interest in the orderly 
resolution of disputes among those within its borders, 
and where the lex loci delicti commissi is applied, it is 
an expression of comity to give effect to the laws of the 
state where the wrong occurred. Thus, Lord Mansheld 
in Mostyn v. Fabrigas, 1 Cowp. 161 (1774), quoted in 
McKenna v. Fisk, 42 U.S. (1 How.) 241, 248, 11 L.Ed. 
117 (1843) said: 

[I]f A becomes indebted to B, or commits a tort 
upon his person or upon his personal property in 
Paris, an action in either case may be maintained 
against A in England, if he is there found .... [A]s 
to transitory actions, there is not a colour of doubt 
but that any action which is transitory may be laid 
in any county in England, though the matter arises 
beyond the seas. 
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Mostyn came into our law as the original basis for 
state court jurisdiction over out-of-state torts, McKenna 
V. Fisk, supra, 42 U.S. (1 How.) 241, 11 L.Ed. 117 (per¬ 
sonal injury suits held transitory); Dennick v. Railroad 
Co., 103 U.S. 11, 26 L.Ed. 439 (1880) (wrongful death 
action held transitory), and it has not lost its force in 
suits to recover for a wrongful death occurring upon 
foreign soil, Slater v. Mexican National Railroad Co., 
194 U.S. 120, 24 S.Ct. 581, 48 L.Ed. 900 (1904), as 
long as the conduct complained of was unlawful where 
performed. Restatement (Second) of Foreign Relations 
Law of the United States a 19 

(1965). Here, where in personam jurisdiction has 
been obtained over the defendant, the parties agree that 
the acts alleged would violate Paraguayan law, and the 
policies of the forum are consistent with the foreign 
law, state court jurisdiction would be proper. Indeed, 
appellees conceded as much at oral argument. 

[10] Although the Alien Tort Statute has rarely 
been the basis.for jurisdiction during its long history, 
in light of the foregoing discussion, there can be little 
doubt that this action is properly brought in federal 
court. This is undeniably an action by an alien, for a 
tort only, committed in violation of the law of nations. 
The paucity of suits successfully maintained under the 
section is readily attributable to the statute’s require¬ 
ment of alleging a “violation of the law of nations” (em¬ 
phasis supplied) at the jurisdictional threshold. Courts 
have, accordingly, engaged in a more searching prelim¬ 
inary review of the merits than is required,’ for exam¬ 
ple, under the more flexible “arising under” formula¬ 
tion. Compare O’Reilly de Camara v. Brooke, 209 U.S. 
45, 52, 28 S.Ct. 439, 441, 52 L.Ed. 676 (1907) (ques¬ 
tion of Alien Tort Statute jurisdiction disposed of “on 
the merits”) (Holmes, J.), with Bell v. Hood, 327 U.S. 
678, 66 S.Ct. 773, 90 L.Ed. 939 (1946) (general federal 
question jurisdiction not defeated by the possibility 
that the averments in the complaint may fail to state a 
cause of action). Thus, the narrowing construction that 
the Alien Tort Statute has previously received reflects 
the fact that earlier cases did not involve such well- 
established, universally recognized norms of interna¬ 
tional law that are here at issue. 

[11] For example, the statute does not confer juris¬ 
diction over an action by a Luxembourgeois interna¬ 
tional investment trust’s suit for fraud, conversion and 
corporate waste. IIT v. Vencap, 519 F.2d 1001, 1015 
(1975). In IIT, Judge Friendly astutely noted that the 
mere fact that every nation’s municipal law may pro¬ 
hibit theft does not incorporate “the Eighth Command¬ 
ment, ‘Thou Shah not steal’. . . [into] the law of na¬ 
tions.” It is only where the nations of the world have 
demonstrated that the wrong is of mutual, and not 


merely several, concern, by means of express interna¬ 
tional accords, that a wrong generally recognized be¬ 
comes an international law violation within the mean¬ 
ing of the statute. Other recent a 1350 cases are 
similarly distinguishable. 

In closing, however, we note that the foreign rela¬ 
tions implications of this and other issues the district 
court will be required to adjudicate on remand under¬ 
scores the wisdom of the First Congress in vesting ju¬ 
risdiction over such claims in the federal district courts 
through the Alien Tort Statute. Questions of this nature 
are fraught with implications for the nation as a whole, 
and therefore should not be left to the potentially vary¬ 
ing adjudications of the courts of the, hfty states. 

In the twentieth century the international commu¬ 
nity has come to recognize the common danger posed 
by the flagrant disregard of basic human rights and par¬ 
ticularly the right to be free of, torture. Spurred hrst by 
the Great War, and then the Second, civilized nations 
have banded together to prescribe acceptable norms of 
international behavior. From the ashes of the Second 
World War arose the United Nations Organization, 
amid hopes that an era of peace and cooperation had 
at last begun. Though many of these aspirations have 
remained elusive goals, that circumstance cannot di¬ 
minish the true progress that has been made. In the 
modern age, humanitarian and practical considerations 
have combined to lead the nations of the world to rec¬ 
ognize that respect for fundamental human rights is in 
their individual and collective interest. Among the 
rights universally proclaimed by all nations, as we have 
noted, is the right to be free of physical torture. Indeed, 
for purposes of civil liability, the torturer has become— 
like the pirate and slave trader before him— hostis hu- 
mani generis, an enemy of all mankind. Our holding 
today, giving effect to a jurisdictional provision enacted 
by our First Congress, is a small but important step in 
the fulhllment of the ageless dream to free all people 
from brutal violence. 


Krstic _ 

INTRODUCTION The greatest mass killing in Europe since the end 
of World War II occurred at Srebrenica, located in eastern 
Bosnia close to the border with Serbia. Historically a Mus¬ 
lim enclave, its existence thwarted Serb plans to create a 
larger Serb entity that would include major parts of Bosnia 
and Herzegovina. In July 1995 the Bosnian Serb forces, 
under the command of General Ratko Mladic, ethnically 
cleansed the women and children from the area, and then 
proceeded to summarily execute the men. It is believed 
that 7,000 to 8,000 unarmed prisoners were murdered 
within the space of a few days. Radislav Krstic was one of 
the military leaders involved in the Serb actions in and 
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around Srebrenica. In the first conviction for genocide by 
the International Criminal Tribunal for the Former Yugosla¬ 
via, he was found guilty in August 2001. In April 2004 the 
Appeals Chamber concluded that Krstic did not intend to 
exterminate the Muslim population of Srebrenica, but be¬ 
cause he assisted Mladic with knowledge of the genocidal 
plans, he was guilty as an accomplice. 


PROSECUTOR V. RADISLAV KRSTIC 
(Case No: IT-98-33-A) 

JUDGEMENT, 19 April 2004 

1. The Appeals Chamber of the International Tri¬ 
bunal for the Prosecution of Persons Responsible for 
Serious Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia 
Since 1991 is seised of two appeals from the written 
Judgement rendered by the Trial Chamber on 2 August 
2001 in the case of Prosecutor v. Radislav Krstic, Case 
No. IT-98-33-T (“Trial Judgement”). Having consid¬ 
ered the written and oral submissions of the Prosecu¬ 
tion and the Defence, the Appeals Chamber hereby ren¬ 
ders its Judgement. 

2. Srebrenica is located in eastern Bosnia and Her¬ 
zegovina. It gave its name to a United Nations so-called 
safe area, which was intended as an enclave of safety 
set up to protect its civilian population from the sur¬ 
rounding war. Since July 1995, however, Srebrenica 
has also lent its name to an event the horrors of which 
form the background to this case. The depravity, bru¬ 
tality and cruelty with which the Bosnian Serb Army 
(“VRS”) treated the innocent inhabitants of the safe 
area are now well known and documented. Bosnian 
women, children and elderly were removed from the 
enclave, and between 7,000 - 8,000 Bosnian Muslim 
men were systematically murdered. 

3. Srebrenica is located in the area for which the 
Drina Corps of the VRS was responsible. Radislav Kr¬ 
stic was a General-Major in the VRS and Commander 
of the Drina Corps at the time the crimes at issue were 
committed. For his involvement in these events, the 
Trial Chamber found Radislav Krstic guilty of geno¬ 
cide; persecution through murders, cruel and inhu¬ 
mane treatment, terrorising the civilian population, 
forcible transfer and destruction of personal property; 
and murder as a violation of the laws or customs of war. 
Radislav Krstic was sentenced to forty-six years of im¬ 
prisonment. 

4. For ease of reference, two annexes are appended 
to this Judgement. Annex A contains a Procedural 
Background, detailing the progress of this appeal. 
Annex B contains a Glossary of Terms, which provides 
references to and definitions of citations and terms 
used in this Judgement. 


II. THE TRIAL CHAMBER’S EINDING THAT 
GENOCIDE OCCURRED IN SREBRENICA 

1. The Defence appeals Radislav Krstic’s conviction 
for genocide committed against Bosnian Muslims in 
Srebrenica. The Defence argues that the Trial Chamber 
both misconstrued the legal definition of genocide and 
erred in applying the definition to the circumstances of 
this case. With respect to the legal challenge, the De¬ 
fence’s argument is two-fold. First, Krstic contends that 
the Trial Chamber’s dehnition of the part of the nation¬ 
al group he was found to have intended to destroy was 
unacceptably narrow. Second, the Defence argues that 
the Trial Chamber erroneously enlarged the term “de¬ 
stroy” in the prohibition of genocide to include the geo¬ 
graphical displacement of a community. 

A. The Definition of the Part of the Group 

2. Article 4 of the Tribunal’s Statute, like the Geno¬ 
cide Convention, covers certain acts done with “intent 
to destroy, in whole or in part, a national, ethnical, ra¬ 
cial or religious group, as such.” The Indictment in this 
case alleged, with respect to the count of genocide, that 
Radislav Krstic “intend[ed] to destroy a part of the Bos¬ 
nian Muslim people as a national, ethnical, or religious 
group.” The targeted group identified in the Indict¬ 
ment, and accepted by the Trial Chamber, was that of 
the Bosnian Muslims. The Trial Chamber determined 
that the Bosnian Muslims were a specihc, distinct na¬ 
tional group, and therefore covered by Article 4. This 
conclusion is not challenged in this appeal. 

3. As is evident from the Indictment, Krstic was not 
alleged to have intended to destroy the entire national 
group of Bosnian Muslims, but only a part of that 
group. The hrst question presented in this appeal is 
whether, in finding that Radislav Krstic had genocidal 
intent, the Trial Chamber dehned the relevant part of 
the Bosnian Muslim group in a way which comports 
with the requirements of Article 4 and of the Genocide 
Convention. 

4. It is well established that where a conviction for 
genocide relies on the intent to destroy a protected 
group “in part,” the part must be a substantial part of 
that group. The aim of the Genocide Convention is to 
prevent the intentional destruction of entire human 
groups, and the part targeted must be significant 
enough to have an impact on the group as a whole. Al¬ 
though the Appeals Chamber has not yet addressed this 
issue, two Trial Chambers of this Tribunal have exam¬ 
ined it. In Jelisic, the first case to confront the question, 
the Trial Chamber noted that, “[g]iven the goal of the 
[Genocide] Convention to deal with mass crimes, it is 
widely acknowledged that the intention to destroy 
must target at least a substantial part of the group.” The 
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same conclusion was reached by the Sikirica Trial 
Chamber: “This part of the dehnition calls for evidence 
of an intention to destroy a substantial number relative 
to the total population of the group.” As these Trial 
Chambers explained, the substantiality requirement 
both captures genocide’s dehning character as a crime 
of massive proportions and reflects the Convention’s 
concern with the impact the destruction of the targeted 
part will have on the overall survival of the group. 

5. The question has also been considered by Trial 
Chambers of the ICTR, whose Statute contains an iden¬ 
tical dehnition of the crime of genocide. These Cham¬ 
bers arrived at the same conclusion. In Kayishema, the 
Trial Chamber concluded, after having canvassed the 
authorities interpreting the Genocide Convention, that 
the term ‘“in part’ requires the intention to destroy a 
considerable number of individuals who are part of the 
group.” This dehnition was accepted and rehned by the 
Trial Chambers in Bagilishema and Semanza, which 
stated that the intent to destroy must be, at least, an in¬ 
tent to destroy a substantial part of the group. 

6. This interpretation is supported by scholarly 
opinion. The early commentators on the Genocide 
Convention emphasized that the term “in part” con¬ 
tains a substantiality requirement. Raphael Lemkin, a 
prominent international criminal lawyer who coined 
the term “genocide” and was instrumental in the draft¬ 
ing of the Genocide Convention, addressed the issue 
during the 1950 debate in the United States Senate on 
the ratihcation of the Convention. Lemkin explained 
that “the destruction in part must be of a substantial na¬ 
ture so as to affect the entirety.” He further suggested 
that the Senate clarify, in a statement of understanding 
to accompany the ratihcation, that “the Convention ap¬ 
plies only to actions undertaken on a mass scale.” An¬ 
other noted early commentator, Nehemiah Robinson, 
echoed this view, explaining that a perpetrator of geno¬ 
cide must possess the intent to destroy a substantial 
number of individuals constituting the targeted group. 
In discussing this requirement, Robinson stressed, as 
did Lemkin, that “the act must be directed toward the 
destruction of a group,” this formulation being the aim 
of the Convention. 

7. Recent commentators have adhered to this view. 
The International Law Commission, charged by the UN 
General Assembly with the drafting of a comprehensive 
code of crimes prohibited by international law, stated 
that “the crime of genocide by its very nature requires 
the intention to destroy at least a substantial part of a 
particular group.” The same interpretation was adopted 
earlier by the 1985 report of Benjamin Whitaker, the 
Special Rapporteur to the United Nations Sub- 


Commission on Prevention of Discrimination and Pro¬ 
tection of Minorities. 

8. The intent requirement of genocide under Arti¬ 
cle 4 of the Statute is therefore satished where evidence 
shows that the alleged perpetrator intended to destroy 
at least a substantial part of the protected group. The 
determination of when the targeted part is substantial 
enough to meet this requirement may involve a number 
of considerations. The numeric size of the targeted part 
of the group is the necessary and important starting 
point, though not in all cases the ending point of the 
inquiry. The number of individuals targeted should be 
evaluated not only in absolute terms, but also in rela¬ 
tion to the overall size of the entire group. In addition 
to the numeric size of the targeted portion, its promi¬ 
nence within the group can be a useful consideration. 
If a specihc part of the group is emblematic of the over¬ 
all group, or is essential to its survival, that may sup¬ 
port a hnding that the part qualihes as substantial with¬ 
in the meaning of Article 4. 

9. The historical examples of genocide also suggest 
that the area of the perpetrators’ activity and control, 
as well as the possible extent of their reach, should be 
considered. Nazi Germany may have intended only to 
eliminate Jews within Europe alone; that ambition 
probably did not extend, even at the height of its 
power, to an undertaking of that enterprise on a global 
scale. Similarly, the perpetrators of genocide in Rwanda 
did not seriously contemplate the elimination of the 
Tutsi population beyond the country’s borders. The in¬ 
tent to destroy formed by a perpetrator of genocide will 
always be limited by the opportunity presented to him. 
While this factor alone will not indicate whether the 
targeted group is substantial, it can — in combination 
with other factors — inform the analysis. 

10. These considerations, of course, are neither ex¬ 
haustive nor dispositive. They are only useful guide¬ 
lines. The applicability of these factors, as well as their 
relative weight, will vary depending on the circum¬ 
stances of a particular case. 

11. In this case, having identified the protected 
group as the national group of Bosnian Muslims, the 
Trial Chamber concluded that the part the VRS Main 
Staff and Radislav Krstic targeted was the Bosnian Mus¬ 
lims of Srebrenica, or the Bosnian Muslims of Eastern 
Bosnia. This conclusion comports with the guidelines 
outlined above. The size of the Bosnian Muslim popula¬ 
tion in Srebrenica prior to its capture by the VRS forces 
in 1995 amounted to approximately forty thousand 
people. This represented not only the Muslim inhabi¬ 
tants of the Srebrenica municipality but also many 
Muslim refugees from the surrounding region. Al¬ 
though this population constituted only a small per- 
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centage of the overall Muslim population of Bosnia and 
Herzegovina at the time, the importance of the Muslim 
community of Srebrenica is not captured solely by its 
size. As the Trial Chamber explained, Srebrenica (and 
the surrounding Central Podrinje region) were of im¬ 
mense strategic importance to the Bosnian Serb leader¬ 
ship. Without Srebrenica, the ethnically Serb state of 
Republica Srpska they sought to create would remain 
divided into two disconnected parts, and its access to 
Serbia proper would be disrupted. The capture and eth¬ 
nic purification of Srebrenica would therefore severely 
undermine the military efforts of the Bosnian Muslim 
state to ensure its viability, a consequence tbe Muslim 
leadership fully realized and strove to prevent. Control 
over the Srebrenica region was consequently essential 
to tbe goal of some Bosnian Serb leaders of forming a 
viable political entity in Bosnia, as well as to the contin¬ 
ued survival of the Bosnian Muslim people. Because 
most of the Muslim inhabitants of the region had, by 
1995, sought refuge within the Srebrenica enclave, the 
elimination of that enclave would have accomplished 
the goal of purifying the entire region of its Muslim 
population. 

12. In addition, Srebrenica was important due to 
its prominence in tbe eyes of both the Bosnian Muslims 
and the international community. The town of Sre¬ 
brenica was the most visible of the “safe areas” estab¬ 
lished by the UN Security Council in Bosnia. By 1995 
it had received significant attention in the international 
media. In its resolution declaring Srebrenica a safe area, 
the Security Council announced that it “should be free 
from armed attack or any other hostile act.” This guar¬ 
antee of protection was re-affirmed by the commander 
of the UN Protection Force in Bosnia (UNPROFOR) 
and reinforced with the deployment of UN troops. The 
elimination of the Muslim population of Srebrenica, de¬ 
spite tbe assurances given by the international commu¬ 
nity, would serve as a potent example to all Bosnian 
Muslims of their vulnerability and defenselessness in 
the face of Serb military forces. The fate of the Bosnian 
Muslims of Srebrenica would be emblematic of that of 
all Bosnian Muslims. 

13. Finally, the ambit of the genocidal enterprise 
in this case was limited to the area of Srebrenica. While 
the authority of the VRS Main Staff extended through¬ 
out Bosnia, the authority of the Bosnian Serb forces 
charged with the take-over of Srebrenica did not extend 
beyond tbe Central Podrinje region. From the perspec¬ 
tive of the Bosnian Serb forces alleged to have had 
genocidal intent in this case, the Muslims of Srebrenica 
were tbe only part of the Bosnian Muslim group within 
their area of control. 


14. In fact, the Defence does not argue that the 
Trial Chamber’s characterization of the Bosnian Mus¬ 
lims of Srebrenica as a substantial part of the targeted 
group contravenes Article 4 of the Tribunal’s Statute. 
Rather, the Defence contends that the Trial Chamber 
made a further finding, concluding that the part Krstic 
intended to destroy was the Bosnian Muslim men of 
military age of Srebrenica. In the Defence’s view, the 
Trial Chamber then engaged in an impermissible se¬ 
quential reasoning, measuring tbe latter part of the 
group against the larger part (the Bosnian Muslims of 
Srebrenica) to find tbe substantiality requirement satis¬ 
fied. The Defence submits that if the correct approach 
is properly applied, and the military age men are mea¬ 
sured against the entire group of Bosnian Muslims, the 
substantiality requirement would not be met. 

15. The Defence misunderstands the Trial Cham¬ 
ber’s analysis. The Trial Chamber stated that the part 
of the group Radislav Krstic intended to destroy was 
the Bosnian Muslim population of Srebrenica. The men 
of military age, who formed a further part of that group, 
were not viewed by the Trial Chamber as a separate, 
smaller part within the meaning of Article 4. Rather, 
the Trial Chamber treated tbe killing of the men of mil¬ 
itary age as evidence from which to infer that Radislav 
Krstic and some members of the VRS Main Staff had the 
requisite intent to destroy all the Bosnian Muslims of 
Srebrenica, the only part of the protected group rele¬ 
vant to the Article 4 analysis. 

16. In support of its argument, the Defence identi¬ 
fies the Trial Chamber’s determination that, in the con¬ 
text of this case, “the intent to kill the men (of military 
age) amounted to an intent to destroy a substantial part 
of the Bosnian Muslim group.” The Trial Chamber’s ob¬ 
servation was proper. As a specific intent offense, the 
crime of genocide requires proof of intent to commit 
the underlying act and proof of intent to destroy the 
targeted group, in whole or in part. The proof of the 
mental state with respect to the commission of the un¬ 
derlying act can serve as evidence from which the fact¬ 
finder may draw the further inference that the accused 
possessed the specific intent to destroy. 

17. The Trial Chamber determined that Radislav 
Krstic had the intent to kill the Srebrenica Bosnian 
Muslim men of military age. This finding is one of in¬ 
tent to commit the requisite genocidal act - in this case, 
the killing of the members of the protected group, pro¬ 
hibited by Article 4(2)(a) of the Statute. From this in¬ 
tent to kill, the Trial Chamber also drew the further in¬ 
ference that Krstic shared the genocidal intent of some 
members of the VRS Main Staff to destroy a substantial 
part of tbe targeted group, tbe Bosnian Muslims of Sre¬ 
brenica. 
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18. It must be acknowledged that in portions of its 
Judgement, the Trial Chamber used imprecise language 
which lends support to the Defence’s argument. The 
Trial Chamber should have expressed its reasoning 
more carefully. As explained above, however, the Trial 
Chamber’s overall discussion makes clear that it identi¬ 
fied the Bosnian Muslims of Srebrenica as the substan¬ 
tial part in this case. 

19. The Trial Chamber’s determination of the sub¬ 
stantial part of the protected group was correct. The 
Defence’s appeal on this issue is dismissed. 

B. The Determination of the Intent to Destroy 

20. The Defence also argues that the Trial Chamber 
erred in describing the conduct with which Radislav 
Krstic is charged as genocide. The Trial Chamber, the 
Defence submits, impermissibly broadened the defini¬ 
tion of genocide by concluding that an effort to displace 
a community from its traditional residence is sufficient 
to show that the alleged perpetrator intended to destroy 
a protected group. By adopting this approach, the De¬ 
fence argues, the Trial Chamber departed from the es¬ 
tablished meaning of the term genocide in the Geno¬ 
cide Convention — as applying only to instances of 
physical or biological destruction of a group — to in¬ 
clude geographic displacement. 

21. The Genocide Convention, and customary in¬ 
ternational law in general, prohibit only the physical or 
biological destruction of a human group. The Trial 
Chamber expressly acknowledged this limitation, and 
eschewed any broader definition. The Chamber stated: 
“(Cfustomary international law limits the definition of 
genocide to those acts seeking the physical or biologi¬ 
cal destruction of all or part of the group. (A(n enter¬ 
prise attacking only the cultural or sociological charac¬ 
teristics of a human group in order to annihilate these 
elements which give to that group its own identity dis¬ 
tinct from the rest of the community would not fall 
under the definition of genocide.” 

22. Given that the Trial Chamber correctly identi¬ 
fied the governing legal principle, the Defence must 
discharge the burden of persuading the Appeals Cham¬ 
ber that, despite having correctly stated the law, the 
Trial Chamber erred in applying it. The main evidence 
underlying the Trial Chamber’s conclusion that the 
VRS forces intended to eliminate all the Bosnian Mus¬ 
lims of Srebrenica was the massacre by the VRS of all 
men of military age from that community. The Trial 
Chamber rejected the Defence’s argument that the kill¬ 
ing of these men was motivated solely by the desire to 
eliminate them as a potential military threat. The Trial 
Chamber based this conclusion on a number of factual 
findings, which must be accepted as long as a reason¬ 


able Trial Chamber could have arrived at the same con¬ 
clusions. The Trial Chamber found that, in executing 
the captured Bosnian Muslim men, the VRS did not dif¬ 
ferentiate between men of military status and civilians. 
Though civilians undoubtedly are capable of bearing 
arms, they do not constitute the same kind of military 
threat as professional soldiers. The Trial Chamber was 
therefore justified in drawing the inference that, by kill¬ 
ing the civilian prisoners, the VRS did not intend only 
to eliminate them as a military danger. The Trial Cham¬ 
ber also found that some of the victims were severely 
handicapped and, for that reason, unlikely to have been 
combatants. This evidence further supports the Trial 
Chamber’s conclusion that the extermination of these 
men was not driven solely by a military rationale. 

23. Moreover, as the Trial Chamber emphasized, 
the term “men of military age” was itself a misnomer, 
for the group killed by the VRS included boys and el¬ 
derly men normally considered to be outside that 
range. Although the younger and older men could still 
be capable of bearing arms, the Trial Chamber was enti¬ 
tled to conclude that they did not present a serious mil¬ 
itary threat, and to draw a further inference that the 
VRS decision to kill them did not stem solely from the 
intent to eliminate them as a threat. The killing of the 
military aged men was, assuredly, a physical destruc¬ 
tion, and given the scope of the killings the Trial Cham¬ 
ber could legitimately draw the inference that their ex¬ 
termination was motivated by a genocidal intent. 

24. The Trial Chamber was also entitled to consid¬ 
er the long-term impact that the elimination of seven 
to eight thousand men from Srebrenica would have on 
the survival of that community. In examining these 
consequences, the Trial Chamber properly focused on 
the likelihood of the community’s physical survival. As 
the Trial Chamber found, the massacred men amount¬ 
ed to about one fifth of the overall Srebrenica commu¬ 
nity. The Trial Chamber found that, given the patriar¬ 
chal character of the Bosnian Muslim society in 
Srebrenica, the destruction of such a sizeable number 
of men would “inevitably result in the physical disap¬ 
pearance of the Bosnian Muslim population at Sre¬ 
brenica.” Evidence introduced at trial supported this 
finding, by showing that, with the majority of the men 
killed officially listed as missing, their spouses are un¬ 
able to remarry and, consequently, to have new chil¬ 
dren. The physical destruction of the men therefore 
had severe procreative implications for the Srebrenica 
Muslim community, potentially consigning the com¬ 
munity to extinction. 

25. This is the type of physical destruction the 
Genocide Convention is designed to prevent. The Trial 
Chamber found that the Bosnian Serb forces were 
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aware of these consequences when they decided to sys¬ 
tematically eliminate the captured Muslim men. The 
finding that some members of the VRS Main Staff de¬ 
vised the killing of the male prisoners with full knowl¬ 
edge of the detrimental consequences it would have for 
the physical survival of the Bosnian Muslim communi¬ 
ty in Srebrenica further supports the Trial Chamber’s 
conclusion that the instigators of that operation had the 
requisite genocidal intent. 

26. The Defence argues that the VRS decision to 
transfer, rather than to kill, the women and children of 
Srebrenica in their custody undermines the finding of 
genocidal intent. This conduct, the Defence submits, is 
inconsistent with the indiscriminate approach that has 
characterized all previously recognized instances of 
modern genocide. 

27. The decision by Bosnian Serb forces to transfer 
the women, children and elderly within their control 
to other areas of Muslim-controlled Bosnia could be 
consistent with the Defence argument. This evidence, 
however, is also susceptible of an alternative interpreta¬ 
tion. As the Trial Chamber explained, forcible transfer 
could be an additional means by which to ensure the 
physical destruction of the Bosnian Muslim community 
in Srebrenica. Tbe transfer completed the removal of all 
Bosnian Muslims from Srebrenica, thereby eliminating 
even the residual possibility that the Muslim communi¬ 
ty in the area could reconstitute itself. The decision not 
to kill the women or children may be explained by the 
Bosnian Serbs’ sensitivity to public opinion. In contrast 
to the killing of the captured military men, such an ac¬ 
tion could not easily be kept secret, or disguised as a 
military operation, and so carried an increased risk of 
attracting international censure. 

28. In determining that genocide occurred at Sre¬ 
brenica, the cardinal question is whether the intent to 
commit genocide existed. While this intent must be 
supported by the factual matrix, the offence of genocide 
does not require proof that the perpetrator chose the 
most efficient method to accomplish his objective of 
destroying the targeted part. Even where the method 
selected will not implement the perpetrator’s intent to 
the fullest, leaving that destruction incomplete, this in¬ 
effectiveness alone does not preclude a finding of geno¬ 
cidal intent. The international attention focused on Sre¬ 
brenica, combined with the presence of the UN troops 
in the area, prevented those members of tbe VRS Main 
Staff wbo devised the genocidal plan from putting it 
into action in the most direct and efficient way. Con¬ 
strained by the circumstances, they adopted the meth¬ 
od which would allow them to implement the genoci¬ 
dal design while minimizing the risk of retribution. 


29. Tbe Trial Chamber — as the best assessor of 
the evidence presented at trial — was entitled to con¬ 
clude that the evidence of the transfer supported its 
finding that some members of the VRS Main Staff in¬ 
tended to destroy the Bosnian Muslims in Srebrenica. 
The fact that the forcible transfer does not constitute 
in and of itself a genocidal act does not preclude a Trial 
Chamber from relying on it as evidence of the inten¬ 
tions of members of tbe VRS Main Staff. Tbe genocidal 
intent may be inferred, among other facts, from evi¬ 
dence of “other culpable acts systematically directed 
against the same group.” 

30. The Defence also argues that the record con¬ 
tains no statements by members of the VRS Main Staff 
indicating that the killing of the Bosnian Muslim men 
was motivated by genocidal intent to destroy the Bosni¬ 
an Muslims of Srebrenica. Tbe absence of sucb state¬ 
ments is not determinative. Where direct evidence of 
genocidal intent is absent, tbe intent may still be in¬ 
ferred from tbe factual circumstances of tbe crime. The 
inference that a particular atrocity was motivated by 
genocidal intent may be drawn, moreover, even where 
the individuals to whom the intent is attributable are 
not precisely identified. If the crime committed satisfies 
the other requirements of genocide, and if the evidence 
supports the inference that the crime was motivated by 
the intent to destroy, in whole or in part, a protected 
group, a finding that genocide has occurred may be en¬ 
tered. 

31. In this case, the factual circumstances, as found 
by the Trial Chamber, permit tbe inference that the 
killing of the Bosnian Muslim men was done with geno¬ 
cidal intent. As already explained, the scale of the kill¬ 
ing, combined with the VRS Main Staffs awareness of 
the detrimental consequences it would have for the 
Bosnian Muslim community of Srebrenica and with the 
other actions the Main Staff took to ensure that com¬ 
munity’s physical demise, is a sufficient factual basis for 
the finding of specific intent. The Trial Chamber found, 
and tbe Appeals Chamber endorses this finding, that 
the killing was engineered and supervised by some 
members of the Main Staff of the VRS. The fact that the 
Trial Chamber did not attribute genocidal intent to a 
particular official within the Main Staff may have been 
motivated by a desire not to assign individual culpabili¬ 
ty to persons not on trial here. This, however, does not 
undermine the conclusion that Bosnian Serb forces car¬ 
ried out genocide against tbe Bosnian Muslims. 

32. Among tbe grievous crimes this Tribunal has 
the duty to punish, the crime of genocide is singled out 
for special condemnation and opprobrium. The crime 
is horrific in its scope; its perpetrators identify entire 
human groups for extinction. Those who devise and 
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implement genocide seek to deprive humanity of the 
manifold richness its nationalities, races, ethnicities 
and religions provide. This is a crime against all of hu¬ 
mankind, its harm being felt not only by the group tar¬ 
geted for destruction, but by all of humanity. 

33. The gravity of genocide is reflected in the strin¬ 
gent requirements which must be satisfied before this 
conviction is imposed. These requirements — the de¬ 
manding proof of specihc intent and the showing that 
the group was targeted for destruction in its entirety or 
in substantial part — guard against a danger that con¬ 
victions for this crime will be imposed lightly. Where 
these requirements are satished, however, the law must 
not shy away from referring to the crime committed by 
its proper name. By seeking to eliminate a part of the 
Bosnian Muslims, the Bosnian Serb forces committed 
genocide. They targeted for extinction the forty thou¬ 
sand Bosnian Muslims living in Srebrenica, a group 
which was emblematic of the Bosnian Muslims in gen¬ 


eral. They stripped all the male Muslim prisoners, mili¬ 
tary and civilian, elderly and young, of their personal 
belongings and identihcation, and deliberately and me¬ 
thodically killed them solely on the basis of their iden¬ 
tity. The Bosnian Serb forces were aware, when they 
embarked on this genocidal venture, that the harm they 
caused would continue to plague the Bosnian Muslims. 
The Appeals Chamber states unequivocally that the law 
condemns, in appropriate terms, the deep and lasting 
injury inflicted, and calls the massacre at Srebrenica by 
its proper name: genocide. Those responsible will bear 
this stigma, and it will serve as a warning to those who 
may in future contemplate the commission of such a 
heinous act. 

34. In concluding that some members of the VRS 
Main Staff intended to destroy the Bosnian Muslims of 
Srebrenica, the Trial Chamber did not depart from the 
legal requirements for genocide. The Defence appeal on 
this issue is dismissed. 


encyclopedia oj GENOCIDE and CRIMES AGAINST HUMANITY 


[ 1393 ] 



